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FOREWORD 
 

 am very pleased that Law Students Society, Kathmandu School of Law 
is bringing the first volume of ‘Kathmandu Law Review’. Publication of 
Kathmandu Law Review is all the more sweet in that; it has been 

managed and edited by my students. Hence, I congratulate Law Review 
Committee, Law Students Society and the Editorial Board for its first 
successful enterprise. This shows to me and the entire institution that the 
'seed of intellectual culture is sprouting leafs'. Such initiatives must 
mushroom in order to build our 'confidence to work competently like 
others'.  

Law Review in general is an important part of legal education. Law Review 
helps students on the one hand, to get in touch with the latest development 
in legal field and on the other hand it serves as a platform of scholarly 
discussion on various subjects of public interest. Furthermore, Law Review 
also instigates a temptation to write scholarly articles thus prompting more 
and more research and academic undertakings by students and Scholars. 
Due to these multifarious advantages of Law Review, ‘Kathmandu Law 
Review’ must be commended for its potential contribution to the legal 
education in Nepal, which this Institution-Kathmandu School of Law-has 
tirelessly worked to improve since its inception. 

Kathmandu School of Law takes pride in its education and efforts to prepare 
competent law professionals, who would not only be able to take up duties 
of lawyers but also be able to give vision that could lead the nation. But this 
mission requires relentless and unwavering efforts from students as well as 
the teaching faculty. Furthermore, generation of ideas and meaningful 
discourses on various pertinent and contemporary issues are also vital. In 
this regard, I see Kathmandu Law Review as a part of that effort, from the 
students’ side. Indeed, this volume of Kathmandu Law Review through its 
primary theme of ‘Constitutional Transformation’ has also contributed 
academic discourses to the existing debates on socio-political and legal 
transformation of the state. 

Kathmandu Law Review has a bright scope of addressing countless of 
socio-legal and justice issue. The legal and judicial system of Nepal is 
emerging, and the efforts for promotion need relentless works-research, 
analysis and follow-ups. We have already inherited a culture of incessantly 
copying from others rather than empirically analyzing the 'past' and 
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proactively 'projecting' the future. We often say, "Ours' is the common law 
system". However, we did codify laws quite before we heard about UK and 
its legal system. We introduced a 'developed form of natural justice theory 
in 17th century', and during 16th century we had already set up permanent 
courts. Of course, we borrowed some laws from common law but it does not 
make our many hundred years old system a 'common law system'. In this 
context we need to have many research-based journals. 

At last, I congratulate, once again students for bringing Kathmandu Law 
Review and extend my appreciation for the work they have put into it. 
However, the publication of the first volume must only be the beginning and 
in the days to come Kathmandu Law Review must continue with 
improvements. I also urge all students, teaching faculty, law Scholars, 
researchers to write on pertinent issues hence the pool of thoughts and idea 
is always at our disposal making us able to face any existing or future 
challenges.    

 

Dr. Yubaraj Sangroula 
Principal/Director 

Kathmandu School of Law (KSL) 
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NOTE FROM THE EDITORS 
 

t is with great pleasure we submit the first volume of Kathmandu Law 
Review to its readers. Nearly a year back, with grand enthusiasm and 
vigor, we ventured on this responsibility of bringing ‘Kathmandu Law 

Review,’ but very quickly in this mission, we realized that the task was 
slippery. The idea of students entirely editing and managing a Law Review 
seemed bit daunting. Nevertheless, we succeeded and ‘Kathmandu Law 
Review’ is in your hands. 

Kathmandu School of Law, with its establishment initiated a telling wave of 
change in Nepalese legal education and with ‘Kathmandu Law Review’ we 
have attempted to add a catalyst in this process of change. Really, it would 
be an understatement to stress the necessity of scholarly products in the 
form of Law Review in legal education. Indeed, students and other law 
professionals alike, keeping pace with new development in the legal field is 
utterly important. And Law Review seeks to speak to this very idea. In 
addition, continuous stimulation of legal minds can also effectively give 
direction to the state and orient common people about matters concerning 
the state and general public. ‘Kathmandu Law Review’ too carries the very 
said goals. 

By the very nature of Law Review and goals that ‘Kathmandu Law Review’ 
has set for itself, the first volume is only a beginning. Thus, this editorial 
enterprise is also a promise that ‘Kathmandu Law Review’ would continue 
in the days to come with same energy and passion, maintaining higher 
standards of scholarship and quality. Surely we have only one option, ‘to 
improve’. 

Midst this elation and sense of satisfaction on its publication, there are still 
some concerns that we are compelled to share. Being the first volume, we 
concede some imperfections. ‘Kathmandu Law Review’ is yet to finalize its 
citation model/rule thus in this volume individual contributors were free to 
employ any citation rule, which has resulted diversity in citation pattern. 
Similarly, we concede that the theme is somewhat assorted although the 
present socio-political and legal environment of the country has been the 
primary focus with ‘Constitutional Transformation’ being primary theme. 
Hence, we apologize for these imperfections and promise for better, in our 
next volume. Meanwhile, we also welcome your valuable advises and 
comments that would help us improve. 
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Finally, this wholly student edited and managed Law Review was definitely 
a difficult enterprise, which was made possible only by the presence of full 
time student body-not distracted by partisan politics and inter-students 
conflicts-in the form of Law Students Society. The Law Students Society 
was established to inject sense of responsibility in law students and to equip 
law students with the necessary orientation, motivation and academic 
strength. And only because of its vision and noble goals Kathmandu Law 
Review was possible. Similarly, Kathmandu School of Law that nourished 
this task of bringing Kathmandu Law Review with all possible assistance 
should also be commended. And last but not the least all contributors and 
every other person who contributed in its publication deserve our 
appreciations. 

 

The Editorial Board 
Kathmandu Law Review  
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Abstract 

 

Constitution of a given society is a sociological, political 
and moral document as much as it is a legal text. Thus for a 
dynamic society to reinvent its governance system 
necessarily involves social, political concerns and 
processes. Constituent Assembly in this regard reflects one 
of those processes of transformation of a society. However 
it is a human tendency that people in the brink of change 
tend to hanker behind the old habits and resist change. 
Fighting this habit thus becomes utterly necessary for the 
transformation sought by the people. And the success of 
Constituent Assembly also lies in being able to fight this 
tendency along with clear identification of what values to 
adhere to or respect in Constituent Assembly.   

 

 

 

                                                
*  Associate Professor Kathmandu School of Law, PhD Delhi University, LL.M Patna 
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INTRODUCTION 

A progressive State, a dynamic society of free persons, reinvents 
governance values as the consistent and continuous progress. A society 
failing to have this quality cannot be a progressive society, and might face 
chaos and anarchy.  The values of progressive governance, in a democratic 
society, are preserved as principles of constitutionalism evolved through 
constitutional practices and experiences of successes and failures. 
Optimism, pursuit of happiness and individual freedoms form such values in 
a democratic society.1   

Society is an ever-growing organism. It may encounter problems, chaos and 
anarchy. A dynamic society, however, goes on by discovering new ways. Of 
course, the systems of society are frequently broken, but the progressive 
society as a dynamic organism keeps reinventing new values, and moves out 
of the crisis by adapting to the given situation. The members of the society, 
due to their long nurtured habit of living in the customary paradigm marked 
by status quo often have a temptation to believe that the breakdown is 
permanent. In the physical world we can call this law of inertia: all bodies at 
rest remain resting.2 This law, however, does not apply to the social 
phenomena. Nevertheless, the society as living organism gets changed to 
adapt to the given course of change. Yet, the society, while fulfilling this 
mission, has to go through a series of terrible paradigms of transition. An 
American politician, Donna Zajonc, has rightly said, “Every beneficial 
change is preceded by a period of discomfort and awkwardness”.3 

Presently, the Nepalese society is passing through the uncomfortable and 
awkward situation. Viewing the given situation of Nepal at present, one can 
see obviously that the politics of Nepal is seemingly passing through an 
ever-felt painful and troubled condition.  In the given scenario, people of 
Nepal see their future dark and uncertain. They feel their society is broken 
permanently. They have no faith on their leaders. They have long waited for 
a leader with all charisma and ability to fix everything in the right way. 
When they don't find the same, they feel despair. Given the size and 
complexity of the crisis, they feel scared and see a mountain of 
vulnerability. But what the history throughout the world has taught us that 
'the crisis often brings opportunity to jump ahead progressively'. People in 
many countries have addressed such crises by their collective efforts. The 
collective forums like Constituent Assembly have been smartly used by 
                                                
1  See ZAJONC, 2004, p.10 
2  Id. at p.11 
3  Id 
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people to rescue their nationals and themselves from unwanted future. 
Nepalese people, too, have rightly chosen CA as a platform with abundance 
of opportunities.  This platform can, if properly and genuinely used,4 can 
prove to be a historic opportunity for reinventing many new values or 
desired breakthroughs.  

MEANING AND IMPLICATIONS OF CONSTITUENT ASSEMBLY 

In common parlance, a Constituent Assembly (CA) is a process of 
reinventing the values of governance, rule of law, democracy and national 
integrity. It is a popular process because it engages the entire population of a 
given society to evolve consensus for such values. It is why the Constituent 
Assembly is regarded as the most democratic process of making the 
constitution. A CA is, however, not a machine to produce an ever-lasting 
constitution. Both as a process and instrument, it helps the given society 
make new breakthroughs by reinventing fundamental values popularly and 
systematically.  

The characters of democracy essentially mark a free society, and, the 
democratic society is, constitutionally, marked by a set of freedoms inherent 
in human beings by virtue of their birth as human beings. Viewed from this 
humanized perspective of polity, a CA is an instrument used by democratic 
societies to frame the constitution in accordance with the popular desire or 
will of the citizens. Obviously, it is also an instrument that makes the 

                                                
4  Nepal is facing a critical division of interests among political parties and civil society. 

Political parties have neither interest nor activism to engender 'common national 
interests' to rescue the nation from trouble or crisis. Self-centered wills and motivations 
are phenomenally affecting the rescue process. Every interest group or class is engaged 
to secure something important for it, disregard of need of protecting the nation. 
Inclusion and participation is demanded for not from the perspective of need to 
strengthen democracy, rule of law and national integrity.  There is phenomenal failure 
on the part of the political parties, interest groups and classes making demands before 
the government. To mention a few examples: many ethnic groups are demanding for 
federalist restructuring of the state system, but they are not interested to ponder as to 
how the national integrity can be strengthened simultaneously; women are demanding 
for 50% stake in the decision or law making bodies, but they are not interested to think 
as to what types of policies and laws we need to promote good governance and 
democracy; and political parties have their own agenda, but they are entirely apathetic 
to think about how consensus on political system, foreign policy, economic model, etc., 
can be developed. Segregation has been a syndrome of the Nepalese population. What is 
unavoidably established fact is that 'no interest of any group or class can be materialized 
without securing the national integrity and soundly grounded democracy'. A popular 
constitution is thus the precondition, and the Constituent Assembly is a prerequisite to 
have a popular constitution. It means that the Nepalese society needs to unite first to 
reinvent its core values of good governance and democracy.         
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citizens masters of their society, and exclusively authorizes them to 
determine the destiny of their society.  

The importance of Constituent Assembly as a political process of 
empowering the people is even upheld even by the communist ideology. 
The communist revolutionaries had openly appreciated Constituent 
Assembly as a progressive instrument of transferring power of the State 
from the elites and minority to the working class people. For communist 
ideology, as it is quite evident from the history of communist revolution in 
the Soviet Union, CA is a progressive instrument of reforming the bourgeois 
society to the advantage of the common people, even though it does not, as 
they viewed, form a tool of socialist transformation of the society.  What we 
can infer from this is that CA might be, under circumstances, an instrument 
for preparing for the grounds of revolution that gives complete powers of 
the state to the proletariats. Thus, they believed that it was correct for the 
proletariat to utilize CA to fight for bourgeois-democratic slogans. It is with 
this philosophy that the Bolsheviks in Russia agreed to take part in the CA 
election. To quote Lenin:  

“The demand for the convocation of a Constituent Assembly was a 
perfectly legitimate part of the program of revolutionary Social-
Democracy, because in a bourgeois republic the Constituent 
Assembly represents the highest form of democracy”.5 

Obviously, the Bolsheviks did not want to utilize the CA election as a 
peaceful alternative to the revolution.  According to Lenin, the CA election 
was merely an instrument of transforming the power to the proletariat. The 
following statements of Lenin make the assertion further clear:6 

"While demanding the convocation of a Constituent Assembly, 
revolutionary Social-Democracy has ever since the beginning of the 
Revolution of 1917 repeatedly emphasized that a republic of Soviets 
is a higher form of democracy than the usual bourgeois republic with 
a Constituent Assembly.  

For the transition from the bourgeois to the socialist system, for the 
dictatorship of the proletariat, the Republic of Soviets (of Workers’, 
Soldiers’ and Peasants’ Deputies) is not only a higher type of 
democratic institution (as compared with the usual bourgeois republic 
crowned by a Constituent Assembly), but is the only form capable of 
securing the most painless transition to socialism.  

                                                
5  VLADIMIR, 1917, p. 379-383  
6  Id  
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Every direct or indirect attempt to consider the question of the 
Constituent Assembly from a formal, legal point of view, within the 
framework of ordinary bourgeois democracy and disregarding the 
class struggle and civil war, would be a betrayal of the proletariat’s 
cause, and the adoption of the bourgeois standpoint. The 
revolutionary Social-Democrats are duty bound to warn all and 
sundry against this error, into which a few Bolshevik leaders, who 
have been unable to appreciate the significance of the October 
uprising and the tasks of the dictatorship of the proletariat, have 
strayed."  

Implicit in Lenin’s opinion is that the participation in the CA election could 
be a lasting solution only if all conditions of power transformation to 
proletariat were addressed by it. But it was not, as Lenin believed, possible. 
Hence, he warned, it would be a counter-revolutionary act to accept CA 
within the bourgeois democratic framework'.  

From this discussion one can draw a conclusion that CA is acceptable for 
the revolutionary communist only as an instrument of transforming the 
state's powers to proletariats, as a process of generating larger support of 
people to the decisive revolution in future.  

This notion about Constituent Assembly provides a perplex situation in the 
present scenario of Nepal, where all democratic political forces, rightists, 
centrist and leftist alike, have entered into an agreement for holding the CA 
election as a desired way out of the decade long conflict. CPN (Maoist) too 
has accepted the CA election as an alternative to the violent armed 
insurgency. However, it has so far not made its opinion clear as to whether 
the CA has been accepted in a form in departure from Lenin’s thesis. His 
thesis has plainly projected CA as nothing but a revolutionary strategy for 
peacefully gaining the powers of the State as a prelude for complete 
revolution, i.e. establishment of the communist party's rule.  

The agreement between the Seven Party Alliance (SPA) and CPN (Maoist) 
might fall in catastrophe, if the latter has not advertently accepted to depart 
from classical communist ideological stand on CA as Lenin set forth in 
1917. If it has not, then the perplexity of the situation will further increase. 
As we all know, the people collectively invoked the agenda of CA in Nepal 
during April 2006 popular movement. The general people had put forward 
two demands to be addressed by the CA. They were (a) the establishment of 
the republican democracy and (b) the recognition and guarantee to pluralism 
of political ideologies with multi-party system. Perceivably, the general 
people did not support the system of ‘one party’ rule in Nepal.  
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The definition of CA in this typical context of Nepal is thus fully 
confounded with ambiguities and perplexities. For the democratic parties 
and general people, it is simply a process of making a new constitution with 
effect to eliminate the monarchy, and to work out a sound model of the 
inclusive democracy. If the same is the understanding of the CPN Maoist, 
making a new constitution successfully may not be a big challenge. And it 
will definitely provide an opportunity for transforming the conflict. 
However, if the objective of the Constituent Assembly goes beyond for 
establishing a proletariat state in Nepal, as CPN (Maoist) strategized 
originally, the making of a new constitution might end up in a devastating 
consequence.  Discussion on this question is overlooked by all political 
parties and the civil society.  

OBSERVATION ON CONSTITUENT ASSEMBLY FROM 
MARXIST INTERPRETATION OF SOCIETY 

While it is no longer a fashion to introduce a discussion on political matters 
with a citation of Marx, and, occasionally, to do so might create a 
misconception, in the minds of capitalist intelligentsia in particular, that the 
person contributing to such a discussion is a communist.  Anyway, let me 
quote a perception of Marx, a social scientist, about change and history. He 
once said: 

 “Men make their own history, they do not make it as they please; 
they make it under self-selected circumstances existing already, given 
and transmitted from the history. The tradition of all dead generations 
weighs like an alp on the brains of the living”. Of course, the history 
is unforgettable, and it largely helps to shape the future course of 
evolution.7  

Marx is certainly, sociologically correct. No one can disagree that the 
process of social change is decisively influenced and shaped by its own 
historical developments. The future cannot be detached from the past. 
Marx’s statement contains a tremendous wisdom in context of societies that 
have been experiencing the traumatic process of change from an 
authoritarian regime to a democratic polity. Marx, in his introduction to the 
Eighteenth Brumaire Napoleon Bonaparte, cautions us of the emergence of 
the radical and innovative approaches to the reorganization of social life 
while the old system is both decaying and being transcended.8 He has also 
cautioned that just as societies are on the brink of transforming themselves, 

                                                
7  Quoted from OGOT, 2001 
8  Id  
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they may have tempting to hanker after old habits and resuscitate older 
traditional values.  This tendency severely obstructs the process of true 
decisive change. In other words, history may repeat for society's failure to 
look forward and jump into progressive behaviors and attempts to create 
new values.  

If we make attempt to look into the essence of CA from this education of 
Marx, the founder of communist political ideology, it clearly seems to be an 
instrument positively helping to the desired process of evolution of a 
constitution guaranteeing the positive transformation of the older values 
towards benefit of human beings. This way, it can be defined as a 
progressive instrument by help of which the society, looking for change, can 
transcend from old habits. A revolution without expressions of its newly 
emerged values may end up hankering after the old habits. A constitution 
following the revolution will be a document expressing the new values 
evolved by the revolution. To view this perspective, the opinion of Lenin 
does not find a scientific ground to believe on. As Marx pointed out, CA can 
be regarded as an instrumental process for eliminating the monopoly of 
elites on state's power. As such, it can be endorsed as an instrument of 
enabling people to be the masters of their destiny.  

April 2006 movement was a revolution, without much bloodshed. The 
movement had clear messages for the future of Nepal. The CA election and 
the making of a new constitution by it should, therefore, be taken as a 
process of 'consolidating the new values emerged from the said popular 
movement'. No political party thus can go out of this mandate.  

However, the course of change is not always directed to desired or positive 
direction. The danger of the process of change being deluded by its 
hankering after old habits always exists. The present situation of Nepal 
largely reflects this tendency. While the people of Nepal have made a bold 
choice to depart from the authoritarian past to the democratic future, the 
danger of the political parties and elitist civil society being engaged in 
blocking the process of change is serious. The delay in holding the CA 
election in many pretexts is an instance of the danger looming large.9  

                                                
9  While the Maoist's agenda of immediate declaration of the republic and proportional 

election system seem progressive and praiseworthy, but they have been raised with a 
view to delay the CA election. CPN Maoist freely consented to the "Parallel Electoral 
System"- formation of the CA by 50 percent of representatives by first the past-post 
system and 50 percent by proportional system. The Parallel system is one of the terms 
and references of the Peace Accord signed between the Government and the CPN 
(Maoist), which was jubilantly celebrated by the latter as a victory of the 10 years long 
people's war. The proposal of CPN (UML) on proportional election was rejected by the 
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The people of Nepal plainly demonstrated a group impulse that they want to 
see their society get transcended to a democratic system of State, which 
remains controlled by the sovereign people. The attitudes of the political 
parties and some section of the civil society is, however, not congenial for 
this longing of the people. Their attitudes of remaining clung to the history 
are indications of falling off from the spirit of the popular movement. 
Implicitly, this attitude is an indication of the process of change being ended 
with a power-sharing agreement among the political elites.   

Political parties made similar mistake in 1990, due to similar attitude. They 
made the mistake of agreeing to compromise with history, the legacy of the 
monarchy and feudalism. Consequently, they brought the popular 
movement to an end with a vague compromise with the monarchy, by which 
it was still able to maintain its high position and dominant power. Hence, 
the royal absolutism was gradually able to raise its poisonous head, and in 
2004 decisively and overtly. The people were again compelled to sacrifice 
their freedoms and democracy. In 2006, people again revolted against the 
authoritarian historical legacy and since have been able to regain their 
sovereign supremacy. Unfortunately, the political leadership is weak, 
parochial and visionless to guide the process of change towards positive and 
a secured future of the Nepal’s democracy and it’s peoples’ well being. 
Hence, the Constituent Assembly, which is to make a new constitution, 
must be regarded as an opportunity for ensuring the transformation of the 
dark feudal past into a bright democratic future.    

RELEVANCE OF THE CONSTITUENT ASSEMBLY FOR 
TRANSFORMATION OF CRISIS 

The last 50 years of Nepalese History clearly demonstrates that the people 
of Nepal at numerous occasions sought to transform their society, but their 
political leaders persistently hankered after old habits and customs to 
maintain feudal status quo. It is worth mentioning here a story of Krishna 
Prasad Bhattarai, one of our Prime Ministers and an honored democrat. On 
13th April 2006, he said, after he came back from a meeting with the King 
                                                                                                              

CPN (Maoist). In the Interim Parliament, the issue of proportional election was again 
raised by the CPN (UML), which CPN (Maoist) together with the Nepali Congress 
refused to accept. The CPN (Maoist) representatives, together with representatives of 
the other parties, enacted the CA Election Act, and subsequently with meeting of the 
Eight Parties, including CPN (Maoist), the date for the CA election was announced. 
Shortly after this development, it raised to agenda as pre-conditions to the CA election, 
which brought the CA election to stand nowhere. This tendency is an example of 
political party, how revolutionary it looks, to hanker after the powers and old habits. 
Source of Information: Interim Parliament Archives. 
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Gyanendra in a crucial time of people's movement, that he was a royalist 
and so it was just natural for him to oppose any idea of CA.  

Sadly, one of the striking problems of our society is that our polity has 
consistently been failing to build on the confidence upon people. Hence, the 
aspirations of the people are often discarded or tormented. Our political 
leaders have always been unable to educate the king that his crown and 
position exists not because of his predecessors' contribution and the feudal 
inhuman prerogatives he has been able to benefit from, but because of 
Nepal as a nation inhabited by millions, with a great pride of their being 
independent population throughout the history. They have been unable to 
educate the Monarchy that the nation exists not because of it; rather it is the 
nation that is giving the crown, which it wears on. Hence, it is not necessary 
for a citizen to be a royalist, but the king must unequivocally be a loyalist to 
the nation and people. He is not a master, but a public servant like an 
elected president or a prime minister. It is entirely the people's choice if they 
want to keep this institution intact or not.  In 1990, the people of Nepal 
wanted to have a constitution fully striping the king of his absolute powers. 
To the contrary, political leaders choose to keep people subordinated to the 
king. Their mistake rendered the repetition of history with high cost; the 
monarchy one more time kicked back democracy.   

We have made a series of constitutions in the past but all of them failed to 
focus on the people; rather we have always made the monarchy the center 
point. The proposed CA in this given reality is the expression of the desire 
of the people to exercise their sovereign powers in making a new 
constitution, which will clearly address a number of issues that is pending 
over the decades. The restructuring of the state system is one of the crucial 
issues, which necessarily encompasses future of the monarchy. To oppose 
the idea CA is, therefore, certainly a regressive polity.  

Practically, making of a constitution through CA does not merely mean the 
process of drafting and declaring a so-called law of the land. Indeed, it 
means far more than that. In India, for instance, it meant a process of 
realizing the cherished goal of a long struggle for Freedom. Hence, in India, 
the demand for the Constituent Assembly was an event intrinsically linked 
up with the Indian people’s larger goal of freedom from the imperialist 
regime. The resolution of the Indian Congress assembly for total 
independence (Purna Swaraj) in 1929 had aroused a great nationalist fervor 
and had galvanized the people to take part with renewed vigor in the 
Freedom Movement. The clear and unambiguous articulation of the deep-
rooted longing of the people of India to be in control of their own destiny 
contained within itself the idea of a democratic Constitution which would 
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provide a framework for the governance of independent India by the Indian 
people.10 The Constituent Assembly was then thought to be the best 
platform to let the people work out a framework of their future on their own. 

From these deep notions of love and sacrifice to freedom and independence, 
it was believed that such a constitution could only be drawn up by the 
elected representatives of the people, and thus it was from this unassailable 
logic that the demand for the CA was articulated by Jawaharlal Nehru. The 
proposal was accepted by the Indian National Congress in 1934, and 
Mahatma Gandhi, too, fully endorsed the proposal. On 25th November, 
1939, he said:  

"Pandit Jawaharlal Nehru has compelled me to study, among other 
things, the implications of a Constituent Assembly. When he first 
introduced it in the Congress resolutions, I reconciled myself to it 
because of my belief in his superior knowledge of the technicalities of 
democracy. But I was not free from skepticism. Hard facts have, 
however, made me a convert and, for that reason perhaps, more 
enthusiastic than Jawaharlal himself." 11  

India's historical anecdotes about of the Constituent Assembly helps us to 
educate ourselves on issues that the process of making a constitution 
through a CA would be instrumental for giving expression to the people's 
deep faiths on freedom and willingness to participate in the system of 
governance. In India, when leaders engaged to take discussion about the 
issue of making the constitution through the CA, one of the ideas agreed by 
them without dispute was a conviction that the citizens would thus own the 
constitution and ultimately the nation itself. 

In this sense, the process of making the constitution through CA is accepted, 
essentially as an important commitment for transforming the state into a 
glorious nation state. A constitution made through the imposition is bound 
to fail because the people won't own it. This was the fate of the 1990 
Constitution of Nepal. As opposed to many people’s superficial assertions, 
it never proved to be a model Constitution. The main reason behind it was 
the failure to discover the core values of the Nepalese society in the changed 
context.12 The Constitution Drafting Committee introduced a ‘British West 

                                                
10  Quoted from the Speech, delivered by former President of Republic India, Dr. Shanker 

Dayal Sharma. The speech was delivered on the occasion of the 50th anniversary of the 
first sitting of the Constituent Assembly. Parliament House, New Delhi. Monday, 
December 9, 1996 18. URL http://parliamntofindia.nic.in/Is/debates/ca.htm 

11  Quoted from Id 
12  See for detail discussion in SANGROULA, 2004 
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Ministerial Model of Parliament’, along with the western liberal 
majoritarianism concept of democracy. But the Nepalese society is, unlike 
England, predominantly controlled by a smaller elitist caste groups, and 
there are many different groups most of whom are marginalized. In that 
situation, the majoritarianism would only be a boon for the elite groups for 
monopolizing the state’s powers with dire exclusion of larger number of 
other communities. The Maoist insurgency was built on the failure of this 
constitution to provide an inclusive basis to democracy. Most importantly, 
the constitution was disowned by the larger part of the population. The idea 
of CA in this perspective can be utilized effectively as a political process of 
transferring the ownership of the law of land over to people.  

Nepal and South Africa were two important examples to usher to 
democracy in the early 1990s.  South Africa successfully transformed to a 
democracy whereas Nepal miserably failed. Very few people in Nepal have 
attempted to diagnose the cause for this failure from the perspective of 
Constitutional framework. Deeper analysis of the past constitutional 
frameworks suggests that the Nepalese politicians have a tendency of 
tempting to overlook the necessity of developing a system to follow. Hence, 
in the past they have failed to realize that the constitution is much more than 
a legal document. They persistently demonstrated an attitude that the 
constitution is nothing but a statute, different only in the form that it is 
superior to an ordinary parliamentary statute. The constitution of any 
society, however, provides for the grundnorm- the fundamental norm- of the 
governance system as well as the relationships between individuals and 
groups in that society. As the grundnorm, the Constitution is seldom a 
product of the politicians in the parliament. It is rather a product of values, 
necessities and aspirations of the people. Hence, the constitution of a given 
society is legal as well as sociological, political and moral document. The 
success of South Africa was largely due to its politicians' understanding of 
this fact. 

Sociologically, it is a process of identifying the core value of the society. 
Currently, in Nepal, the struggle of minority and indigenous people is 
getting momentum for the recognition of their culture, language, religious 
faiths recognized as the core value of the Nepalese society. The demand of 
the Nepalese people has spurred out of innate desire for greater liberty, 
equality, justice, respect for human dignity and democracy. The desire of 
people for such ideals 

Right after the African National Congress pragmatic realization that the 
violent conflict was a waste of talent and energy of South Africa, it helped 
to abandon a wrongly perceived or grounded argument that in divided 
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societies the ‘winner takes all’. This realization helped both the native 
blacks and power- holder whites to develop a theory of co-existence and 
form a consensual mode of government from which minorities (whites) 
would not feel permanently excluded.13 Another theory developed was the 
existence of ‘bi-communalism’ or recognition of a group rights and group 
representation. According to this theory, South African politics comprised 
“two power blocks”: one based on the ethno-nationalism of the Africans, 
and the other on the significant population of white community.14 While it 
was a difficult task to complete, the political maturity of the ANC leaders 
achieved it after all. The Constituent Assembly was finally used to 
‘formalize the bi-communalism or existence of competing groups with 
recognition of group rights’.  The significance of the Constituent Assembly 
in South Africa was thus very limited, as most of the issues of contention 
were pre-determined by political dialogue based on necessity of co-
existence of one time warring groups. The interim constitution was in fact a 
true face of the conciliation between the competing forces. Unfortunately, 
the Nepalese political spectrum suffered terribly at this point. The Nepalese 
politics indeed failed to develop a co-existence based conciliation policy,15   

Recognition of pluralism is another significant attribute of the Constituent 
Assembly. This is the reason behind why an autocratic society is reluctant to 
use it. In this sense, the process of Constituent Assembly represents a 
democratic mission of the people of creating a society where the values of 
pluralism and secularism are preserved. This doctrine is based on a 
conviction that the constitution is not merely a political document providing 
the framework and institutions for democratic governance, but also a 
                                                
13  The theory of the CPN (Maoist) that the Constituent Assembly is a strategic maneuver 

to capture the State is what makes the 'difference between Nepal and South Africa'. The 
Maoist's theory does not recognize the political necessity of 'co-existence of all 
ideologies'. It is pretending to be a winner, and thus wants to take all as the winner. This 
strategy makes other political entities afraid of collaboration with Maoist.  While there 
is vast difference between the poll for Constituent Assembly and Parliament, the current 
competition among the political parties for majority seats in the Constituent Assembly is 
an indication of the desire for making the constitution to suit the vested political 
interests. In Constituent Assembly, the opinions count, not the large number. South 
African leadership was able to understand this fact. Nepalese political leadership has so 
far failed to understand it.   

14  Supra note 7 
15  The conciliation prospect was largely frustrated by the YCL's activities of running 

parallel administration and administration of justice. The psychology behind the YCL's 
activism is that they have to prevail over other political entities. The declaration of 
withdrawal from the election at the last moment is an indication of the anti-conciliation 
approach.  
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framework for the economic and social emancipation of the society, in 
particular, the emancipation of the poor, the underprivileged and the 
downtrodden communities. In context of Nepal, the aspirations of people 
from the Constituent Assembly are thus not limited to its political 
dimension of stripping the king of his feudal prerogatives alone. In addition, 
the Nepalese people want to make their nation function in the future with 
the commitment to social and economic justice as the conscience or 
fundamental constitutionalism of the Constitution. 

Hence, the idea of constitution making by the Constituent Assembly is 
driven by the concrete identification of objectives behind it. It would thus be 
difficult, if not impossible, to make a universally applicable modality of 
Constituent Assembly. Why one society wants to use it is the determining 
factor for both the definition and scope of the Constituent Assembly. No 
society can use the Constituent Assembly without clarity of thoughts and 
minds. To summarize, the following objectives make it an extremely 
dynamic process; 

Popularization of the ownership of the form of the government: In the 
given society where the process of making of the constitution through 
informal mechanisms has failed, the Constituent Assembly has often been 
proved to be a successful venture to sustain a democratic form of 
government. This form of Constituent Assembly had been successfully used 
by India and South Africa, among others. 

Internalization of the sense of nationhood and national pride: Newly 
independent countries have used Constituent Assembly to internalize the 
victory of their independent movements and acquisition of freedom. India is 
the best example. Indian leaders used this instrument to educate the whole 
nation that the constitution was brought in shape after a long and sorrowful 
struggle for freedom. In fact, in the given degree of acclaim and respect 
given to Gandhi, the Indian society probably would have accepted the 
constitution even if he solely made it. 

Demarcation of rights and guarantee of existence: In some countries, the 
Constituent Assembly has been successfully used to demarcate the rights 
and guarantee for unchallenged existence of groups with their distinct 
identities.  South Africa is a befitting example. Here the Constituent 
Assembly had been used to formalize the political understanding and 
necessity of recognizing the groups’ rights. 
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Democratization of State: In some countries, the Constituent Assembly 
has been resorted to, to eliminate the loopholes of authoritarian regression. 
Malawi is an example for this case.  

Demonstration of strength: In some countries, it has been used to depose 
autocratic regimes by manifesting the solidarity of constituent population. 
France is the example. The Constituent Assembly was convened to 
pressurize the monarch to abdicate. In Russia, the Bolshevik used the same 
objective. However, they failed to win the majority.  

Utilization of opportunity to mass building: There is an instance where 
the Constituent Assembly had been used to build a support of the mass for 
revolution. In Russia, the Bolshevik used Constituent Assembly for building 
the mass support to capture of the State’s power by the proletariat. 
Strategically, this is what Maoists in Nepal seem to engage in Constituent 
Assembly for.  

The latter acts so, as the Constituent Assembly promotes a democratic 
practice of forming the government structure, but its objective might be 
derailed and can deform the democracy ending up at the autocratic regime. 
As a matter of fact, Constituent Assembly is not always an instrument that is 
totally free of risk from endangering the democratic will of people.  

VALUES THE CONSTITUENT ASSEMBLY  
MAY PRESERVE AND PROTECT 

The society cannot hanker on old habits. For its smooth and progressive 
transformation towards better service of human beings, a change cannot 
afford resuscitating old values set forth by dead generations. To obsessively 
cling on to old values would block the way for the new generation to come 
up with new values. A new generation cannot afford being chained by the 
outdated and dilapidated customs and conventions. Then why must the 
Constitution be serious in preserving some values? The reason is because 
some values are so fundamental that the entire foundation of the civilization 
or existence of the given society is based on them. The successful 
constitution is capable of identifying those fundamental values and giving 
up others. The Constituent Assembly is the most refined and progressive 
process to identify the fundamental or core values and give up the others.  

For instance, in Nepal, all constitution-making processes in the past were 
glued to a so-called value that ‘monarchy constituted the symbol of national 
unity’. They virtually exaggerated and mystified the role of monarchy in 
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Nepal. They failed to understand that it was not a universal institution. Nor 
was it a self-sustainable institution. Like many other institutions, it needed a 
nation for existence. Its existence could also be extinguished naturally. Had 
the present royalty been totally eliminated during the gruesome royal 
massacre, it would not have been there as a symbol of national unity. Thus, 
logically, a monarchy cannot be a symbol of unity of people. Only the 
people’s institution can be a symbol of national unity. Metaphorically, the 
source of constitutional legitimacy is only symbol of national unity. In 
Nepal, the recognition of the pluralism or diversity of cultural, linguistic and 
geographical ethos is the basis of national unity. Obviously, an institution 
representing the diversity of such ethos is truly the symbol of national unity. 
The Constituent Assembly is the most progressive constitution making 
process in this sense as it, by interaction of the population, can identify and 
lay down the symbol of national unity.  

Fundamental values are those values that are also binding on the people and 
other organs of the State. Such values are responsible to generate loyalty of 
people to the nation. The loyalty means respect to the nation with concrete 
legal obligation. For instance, no citizen of Nepal individually or in groups 
can denounce national sovereignty of Nepal. Thus, in a constitution making 
process through Constituent Assembly, it is not unusual to specify 
constitutional values that must be safeguarded henceforth. Since 
constitutions are, as rightly pointed out by Yash Ghai, negotiated 
documents, it is rarely that people embark on a making of it without some 
understanding of what its purpose is about.16 

Such values are often negotiated by all key stake- holders. The agreement 
between SPA and CPN Maoist is one of such values in the case of Nepal. 
Specifically, the agreement for elimination of autocratic monarchy is one of 
such values. No political party or institution can now argue in favor of 
monarchy with any kind of power. Even the king cannot address the people 
to support him for power to rule. What he can appeal to the people is for the 
‘ceremonial status’, and it is the choice of the people to determine if he can 
have that position or not.17 As pointed out by Yash Ghai, to a considerable 
extent such fundamental values reflect what were considered to be the 
weaknesses of the present constitution, broadly speaking the political 
framework of the system of government. In the context of Nepal, the 
following values need to be treated as inevitably fundamental ones: 
                                                
16  GHAI, 2002 
17  Id. See for additional theoretical discourse 
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National unity and diversity: Importance of this value is paramount for 
enabling the people to work collectively in unity in crisis, and make them 
able to resolve issues of contention with deeply rooted culture of 
conciliation.  This value underpins a principle of co-existence. The 
Constituent Assembly in this sense is a platform to evolve culture of 
conciliation. Obviously, the sociological significance attached to the 
Constituent Assembly is remarkable. Secondly, the Constituent Assembly, 
in the given situation, is considered inevitable to promote inclusive 
democracy, which is a milestone for the transformation of conflict plaguing 
the Nepalese society for years. With this attribute, the Constituent Assembly 
has to focus on constitutionalization of a type of government in which   all 
the communities of Nepal have access to participate, and consequently the 
ownership. To interpret, this value demands for breakdown or destruction of 
‘elite power centered politics’ in order to give way for new breakthroughs.  

Local self-governance or autonomy: The right to self-governance or 
determination is not a concept or instrument meant to destroy the national 
unity and integrity of the nation. Instead the concept of self-governance or 
local autonomy is the devolution of the governance power to the people. It 
is possible for such a core value to emerge only through a Constituent 
Assembly, as there is prospect for national discourse and compromise when 
constitution is being shaped. 

Emergence of this value is necessary in the given context when the 
Nepalese society has long practiced a hierarchical societal structure, which 
obviously is founded on the feudal notion of the interpersonal relations. 
While the Nepali society in itself is composed of over five dozen minority 
or indigenous nationalities, the State’s power is virtually seized by a handful 
of people, led by the monarchy. The military and civil bureaucracy is fully 
utilized to maintain and reinforce this exclusive control of the monarchy. 
Traditionally, there has been complete absence of respect of cultural 
diversity. The 1990 constitution too failed to realize the need to provide a 
strong mechanism to respect the cultural identity of various nationalities. 
The experiences in many countries have shown that the protection and 
respect to cultures of minority groups and indigenous population has 
enabled their members to exercise the autonomy and freedom, which the 
groups in powers take for granted. Practical experience has shown that the 
recognition of cultures of minority groups and indigenous population fosters 
a sense of belongingness and a strong sense of civic bond, whereas the 
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failure leads to conflict.18 The blatant example is Sri-Lanka and the North-
east India.  

Other important values needing institutionalization through the Constituent 
Assembly can be outlined as follows: 

a. Pluralism, Democracy, Good Governance and the Rule of Law:  

The resolution of the April 2006 people's movement has urged the CPN 
Maoist to give up arms as the demand for republic was made a popular issue 
without arms, and as such, the armed struggle for people’s power became a 
redundant theory. The CPN Maoist thus has no excuse or right to use 
Constituent Assembly as it was advocated by Lenin in 1917. The 12 points 
agreements between CPN Maoist and seven political parties now form the 
political core value of the nation. It means that pluralism has been a 
mainstream concept of the Nepalese politics. Hence, the forthcoming 
constitution must not blur the multi-party democracy which allows all 
political forces to contest for power based on their respective ideology. The 
government system must be transparent and accountable to the people, not 
to the political organization. The power of the State must be divided, with 
unequivocal guarantee for judiciary to function independently. The electoral 
system must be reformed, so that every ideology or group may be 
proportionally represented in the legislative body. These demands of the 
Nepalese people can be met and legitimized only by the Constituent 
Assembly.  

b. People’s Participation in Government: 

The constitutionalism behind the concept of people’s participation in 
government has several implications or connotations. Firstly, it requires a 
system of free and fair election for handing over responsibilities to people of 
the public offices. The appointed bureaucrats cannot take over this role. 
Secondly, the elected representatives must assume the position with high 
principles of accountability and transparency. They must always be 
concerned with the mission of pursuit of people's happiness and protection 
of freedoms. Hence, the constitution must work out a concrete framework of 
governance. Thirdly, the central government should not be allowed to 
interfere in the local public affairs. The Constituent Assembly must 

                                                
18 Supra note 7 
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therefore devise a system of vertical power sharing with a concrete scheme. 
This means a concrete plan of actions for devolution of powers. 

The devolution of powers means the transfer of political authority of state to 
local level enabling the local representatives of the people to make decisions 
in some sphere of public policy. The concept of devolution of powers 
essentially differs to that of decentralization. Decentralization implies that 
the center delegates certain tasks or duties to the outlying bits or subsidiary 
units of the state. But the center remains in overall control of such powers. 
Hence, the powers to carry out these tasks and duties are not owned by the 
local governments. Under the decentralization concept, the local bodies 
work only for the sake of the central authority. The devolution of powers is 
thus a process of making sure of self-rule of people. In certain sense, this is 
what is called autonomy in general terms. 

c. Guarantee and Protection of Basic Needs of People  

The 1990 constitution failed to protect the right to life against hunger, 
diseases and deprivation of opportunity. The right to life is meaningless 
without guarantee to basic needs such as right to food, work, shelter and 
development. The right to education and capacity building must therefore be 
recognized as basic rights. The capitalist framework of the government 
system does emphasize only the civil and political rights, and thus creates 
conflict between the political democracy and economic and social 
democracy. But the political democracy without adequate economic and 
social empowerment is meaningless. The Constituent Assembly is thus 
expected to make people’s basic needs as their fundamental rights, not the 
discretions of the government.   

d. Protection of Human Rights:  

Human rights are universal, inalienable and inviolable. They are inherent in 
all persons. Gender, cast and ethnic equality is necessary for ensuring 
justice. The accessibility to basic needs becomes meaningless without the 
guarantee of equality. The assumption behind the move of 
Constitutionalization of human rights is that the constitution is the supreme 
law of the land and therefore any law or conduct inconsistent with it is void. 
Constitutionalization of basic rights is necessary not only for giving a 
primacy for these rights but also to flag the primary purpose for the 
existence of the state, namely, the promotion and protection of human 
dignity, equality for all and human rights. The constitutionalization of basic 
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rights makes the state subject to the authority of law to provide service to 
the people. It virtually ends the concept of dominance of officials of the 
State over people. 

e. Justiciability of the Economic, Social and Development Rights:  

A number of arguments have been advanced as to why economic, social and 
development rights have not been Constitutionalized or are not made 
justiciable. One argument is: “no state can afford to actualize such rights 
because of the economic implications thereof”. This argument is faulty on 
several grounds. The issue of making such rights justiciable is not related 
with the economy of the nation, but with the sovereignty of the people. It is 
tempting to believe that the poor nations cannot afford providing free foods 
and medicines to people. In fact, what is demanded is not the free food and 
free medicines, but a system of supply or service delivery that provides 
unrestricted access for people towards necessary service. These rights call 
for obligations on the part of the government to satisfy minimum standards 
of service to people. For instance, in context of Nepal a minimum standard 
of health service, meaning adequate health facility in villages is essential. 
Simply speaking, without having such basic needs fulfilled, it would be 
virtually meaningless to Constitutionalize the civil and political rights. 

The 1990 Constitution utterly failed to recognize the inevitability of 
economic and social rights as basic rights. Some conceptions that found 
place in the constitution were limited in the form of State’s directive 
principles, and as such not justiciable. Failure to recognize the economic 
and social rights as basic rights is instrumental to push the marginalized 
community further into deplorable conditions of backwardness. Monopoly 
of elites on economic resources generally results in the failure to recognize 
the economic and social justice. Economic and social rights are directly 
related to the basic needs of people, and thus their denial means the denial 
of the rights to food, health care, water, social security, housing, education, 
employment, and standard living. While vast populations of the country 
(38% below the poverty line) were subjected to deplorable conditions of 
life, state's services were monopolized by people who had access to them. 
All benefits granted by the State had been pocketed by rich and middle 
class.19 The economic and social rights thus need to be incorporated by the 
new constitution as basic value. 

                                                
19  See for detail analysis on SANGROULA 2006 
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These values need to be considered and encapsulated by the forth coming 
constitution, with due consideration. The Constituent Assembly must be 
able to address the challenges created by phenomenal corruption in all 
departments of the government, ill distribution of public services, absence 
of civic education, hierarchical social structure, and dominance of certain 
people over all kinds of resources and opportunities. Poverty has been a 
stumbling block for majority of the people to participate actively and 
meaningfully in the political process and governance. The wake of a 
gruesome conflict in the past 12 years has urged the Nepalese society to 
review the existing values of its constitution and political norms that have 
not only failed to serve the country as a nation state but have also intensified 
the conflict among cultural groups and seriously hindered the sense of 
national belongingness. The Constituent Assembly should therefore be 
utilized to ensure that the new constitutional framework would guarantee 
freedom and democracy, and respect to cultural identities in tune with 
modern realities and needs. The people of Nepal have aspired that the new 
constitution must secure the following: 

1. Guarantee of peace, national unity and integrity of Nepal as a 
sovereign nation of people, in order to safeguard the well being 
of the people of Nepal. 

2. Elimination, of all feudal and conventional institutions, which 
exploit national exchequers for their personal benefits and often 
pose a threat to democracy and freedom of people. 

3. Establishment of a free and democratic system of Governance 
that enshrines good governance, constitutionalism, the rule of 
law, human rights and gender and ethnic equality as basic 
principles of governance. 

4. Full and exclusive accountability of the Government to the 
people with all powers in the hands of the people to preserve or 
punish the Government. 

5. Recognition and demarcation of the division of responsibility 
among State organs- the executive, the legislature, and the 
judiciary- so as to create checks and balances between them and 
to ensure accountability of the Government and its officers to the 
people of Nepal. 
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6. Devolution of state’s powers to the local level so that people can 
rule themselves without interference of the central government20. 

7. Promotion of people’s participation in the governance of the 
country through democratic free and fair elections21. 

8. Respect to ethnic and regional diversity as a core value of the 
Nepali nation and group rights of communities to organize and 
participate in cultural and linguistic activities, and the expression 
of their identities. 

9. Guarantee of basic needs of all Nepalese people through the 
establishment of an equitable access to national resources  

10. Promotion and facilitation of regional and international 
cooperation to ensure economic development, peace and stability, 
and to support democracy and human rights. 

11. To practically materialize these expectations into reality, the new 
constitution must also be able to provide a workable system for 
the democratic functioning of the government, and powers to 
people to censor the government failing to pursue the values set 
forth by the Constitution. For this purpose, the following 
mechanisms should be made fully operative by the constitution: 

12. A system of accountability of the Government to people: for this 
a channel or process should be set forth by the constitution 
through which people can bring the issues of malfunctioning of 
the government to the public enquiry22 

                                                
20  A group of researchers, including the author, from Kathmandu School of Law have 

suggested two models of devolution of powers. The most preferred by people is the 
division of Nepal into 9 autonomous councils with civil, police and financial powers. 
The alternative form suggested by people is the constituency government. See on Id 

21  One of the failures of the 1990 Constitution is its electoral system, which, for no reason 
and detriment to the participation of indigenous and minority groups, has adopted a first 
past the post system of elections, in which the minority group rules the majority. The 
proportional electoral system or the block vote systems are two options thought to be 
realistic in the context of Nepal. See in Id. 

22  Modern constitutions of the world have introduced the judicial review and legislative 
censuring of the Government as two major mechanisms. In South Africa, the 
Constitution has provided for a very powerful Constitutional Court, which 
independently and efficiently investigates the constitutionality of the Government’s act. 
The government of South Africa, for instance, failed to guarantee an opportunity for 
free medicine for HIV/AIDS. The decision of the Government to refrain from providing 
free medicine to HIV/AIDS affected persons was declared against the constitutional 
value of right to life, and censuring the government resulted in the instruction to make 
provision to access to free medicine. In some countries, the USA, for instance, people 
can bring the issue at the Senate for investigation. The Abugarib prison case is the 
example. 
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13. A procedure to activate the system mentioned above 
14. A system of intra-party democracy for fair competition among 

the actors and to ensure inclusion of people from various walks of 
life. A system of accommodating the diversity, including socio-
economic status, race, ethnicity, gender, age, occupation and 
persons with disabilities in the political process and government 

15. A system and procedure to grant supremacy to human rights.  

ISSUE OF PEOPLE’S SOVEREIGN POWERS AND 
CONSTITUTION 

In a country like Nepal that has a history of deeply rooted feudal elitism and 
monopoly in the powers of State, the issue of sovereignty attracts a serious 
debate. The 1990 constitution, for the first time in history, provided that the 
‘sovereign right of Nepal resides on people’. The panchayat Constitution 
expressly provided that the ‘king was the source of all powers’. The 
country, prior to 1990, was thus treated like private property of the king. 
The Constituent Assembly is important to secure placement of the 
sovereignty on the people. It is thus going to be a historical event for the 
nationhood of Nepal.  

Sovereignty in simple terms may be defined as the exclusive right of the 
state to govern the affairs of its inhabitants and to be free from external 
control. The State however cannot be an absolutist institution. A very 
common principle is that the ‘State exists for people, but not the people for 
State’. This principle is the core expression of a democratic nation. The 
functionaries of a State exercise the sovereign powers to govern public 
affairs, yet the source of legitimacy of such governance is entirely located in 
the people. It is believed that the constitution is an instrument that grants 
such powers to people. 

The issue of people’s sovereignty often comes into debate, and the main 
reason is that individual citizen him/herself does not exercise the sovereign 
power. Therefore, the constitutional debates have often posed the question 
whether the constitution is supreme as against the people. The popular 
position is that the people are the ultimate authority from which the 
constitution and all governments and all organs of the State derive their 
authority. The people are therefore the makers of the constitution and ipso 
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facto must retain the ultimate authority to repeal it and replace it with a new 
one if they so wish.23  

A very basic principle of constitutionalism is that the ‘the constitution itself 
obtains legitimacy from the people’s sovereign power’. The people express 
their legitimacy by enshrining into the constitution the basic rights of 
citizens that are popularly known as fundamental rights (this is not the only 
expression of the people, considered). As such, while the constitution is 
supreme over the three organs of the State and the individuals acting in their 
individual capacities, the people are, on the other hand, supreme over the 
constitution, and consequently over the other organs of the State. As a 
matter of fact, the citizenry can legitimately abrogate, annul, revise or 
rescind the constitution or call for and hold a Constituent Assembly or 
national convention. 

The normative and sociological approach also justifies this argument. To 
ensure political stability by annulling all loopholes of misuse of power by 
the monarchy or any other authoritarian regime is the concern of people at 
the present. Nepal, as a nation, is in the brink of collapse due to division of 
political opinions and failure to respect the diversity. The nationalism is thus 
a profound concern of the people, as they do not wish to lose the identity of 
being a Nepali. However, the survival of nationalism is not feasible without 
social progress. As Prof. Henry Mwanzi has rightly pointed out, “Social 
progress nourishes nationalism, until nationalism appears as an 
indispensable condition for social progress- the two constitute national 
identity, and reinforce each other”. A nation comes into a crisis when the 
integration of these two comes to a crisis or conflict. In a developing 
society, where there is a lack of strong and unified progressive political 
elite, this integration is often hindered by the feudal elite. The Constituent 
Assembly is a quest to end the dominance in politics, and thus prepare a 
way for integration of the nationalism with diversity and social progress. 
The technical legal legitimacy is thus rejected by the need for change. 

The making of a constitution through a Constituent Assembly in such a 
society has two elements: it is normative as well as structural. The 
normative element has to do with the value system that should be attached 
to and contained in the constitution. It constitutes the sociological element 
of the constitution. It gives it life. The structural element deals with politics, 
and is concerned with the power arrangements and distribution of offices. 

                                                
23  LULUMBA, 2001 
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The durability of the constitution depends on its capability of enshrining the 
basic values that are necessary to integrate the nationalism with social 
progress. In developing societies like Nepal, there has been a trend of 
ignoring the values and promoting the structural element. The 1990 
constitution, for instance, introduced a structure of democracy, and division 
of authority and offices. It, however, entirely failed to ‘incorporate values’, 
i.e. the recognition of cultural diversity, and the rights of all people to 
participate in the government. This defect arose from the failure to give 
equal weight to normative and structural aspects of society.  
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Abstract 

 

Nepalese peace process is quite unique and interesting both 
from constitutional and international legal perspectives. 
The comprehensive peace agreement concluded between 
Maoist and main political parties who together, revolted 
against the Royal regime, outlines integration of Maoist 
into mainstream politics and provides basis for inclusive 
Nepal. Constituent assembly in this regard is the process of 
institutionalising peace and inclusion of women, ethnic, 
religious, racial minorities in the governance system. UN 
through its presence in Nepal, in turn has apart from 
monitoring peace process, mandate of ensuring fair and 
free constituent assembly election. Thus, UN would be 
expected to play meaningful role in ensuring long-term 
peace and sustainability of democracy in Nepal. 
Additionally for UN, Nepalese peace process can serve to 
develop a good model of conflict transformation in other 
countries.             
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INTRODUCTION 

After witnessing years of violence caused by the so-called “people’s war” 
waged by the Maoists, which resulted in the death of more then 13,000 
people, disappearance of between 1,000 to 5,000 people and displacement 
of about 100,000 others, the guns have fallen silent in the Himalayan State 
of Nepal. Thanks to the comprehensive peace agreement concluded in 
November 2006 and the adoption of a power-sharing Interim Constitution 
in January 2007, it looked that Nepal was back once again on the road to 
democracy. After agreeing to be part of mainstream politics under a 
democratic framework, the Maoists were inducted into the interim coalition 
government formed in April 2007 with other major political parties. Under 
the peace deal the Maoists had locked away most of their weapons under 
the watchful eyes of the UN and confined most of their fighters to UN 
monitored sites dubbed as cantonments.  

The main objective of the agreement between the Maoists and other 
political parties was to hold fresh elections to a constituent assembly to 
write a permanent constitution for the country. The purpose of a new 
permanent constitution is said to be to restructure the system of governance 
within the country and to allow equal access to power for people of all 
ethnic, religious and racial groups in this country. The aim is also to 
empower the traditionally marginalized and oppressed ethnic groups in this 
highly stratified traditional society and eliminate discrimination against 
them. 

However, the peace process is not yet complete and has already faced some 
testing times, including Maoists’ walk out of the government in September. 
The election for the constituent assembly was supposed to take place in 
June 2007 but was postponed to November 2007. The date was postponed 
once again. At the time of writing, the elections were scheduled to take 
place in April 2008. Nevertheless, there remained uncertainties about the 
elections taking place even on this new date. There are various other risks 
on the road ahead which could derail the fragile peace process any time. 
Various ethnic groups, especially those in the Terai region, bordering India, 
resorted to violence to oppose various provisions in the Interim 
Constitution, claiming that it was not democratic enough and did not give 
them equal access to power. Consequently, the Government announced a 
series of concessions to these ethnic groups and the violence subsided. 
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Thus, although the peace process is still in place for the time being and the 
country has witnessed a period of relative calm, thanks mainly to the 
comprehensive peace agreement, the ray of hope that was witnessed at the 
conclusion of peace agreement is fading away. 

The aim of this article is to analyse the post-conflict constitutional 
settlement in Nepal and the role of the United Nations. The Nepalese peace 
agreement is quite unique and interesting from both constitutional and 
international legal perspectives. This article will begin by outlining the 
political developments in Nepal leading to the resolution of the conflict and 
assess the provisions of the peace agreement from an international legal 
perspective. It will then examine the role of the UN in this process and the 
lessons that can be drawn from this experience. 

THE POLITICAL SCENARIO 

Nepal is an ancient Himalayan State never directly colonised by any foreign 
power. But it was ruled by generations of feudal families until 1950. As a 
country bordering on India to the South and China to the north, Nepal was 
affected by the success of the independence movement in India in 1947 and 
the Communist revolution in China in 1949.  Following a first major 
democratic uprising around the time, the country ended the 104 years of 
feudal rule of the Rana family in 1950 and saw the introduction of modern 
democratic norms into the governance of the country. This resulted in the 
adoption of a first democratic constitution in 1961 modelled largely on the 
British system of constitutional monarchy.  

However, the experience with democracy was short-lived. Within two years 
of the election of a first democratic government, the late King Mahendra 
took over power in 1962 by imprisoning the elected Prime Minister and his 
cabinet. The King dissolved parliament, suspended the constitution and 
introduced a new system known as the indigenous ‘panchayat’ system of 
guided or limited democracy under which he became an absolute monarch. 
Because of the Sino-border war of 1962 both countries wished to have the 
King on their side rather than oppose his take over of power. The King 
benefited from the regional Cold War between India and China as well as 
the international Cold War which was escalating at the time. Thus, Nepal 
had to wait for nearly another 30 years to witness another democratic wave 
which was created in 1989/1990 following the collapse of the Soviet Union, 
the fall of the Berlin Wall, defeat of communism in Europe and the end of 
the Cold War.  
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Following a popular uprising against the old panchayat system presided 
over by the King as the executive Monarch, Nepal embraced, once again, a 
democratic system of governance in 1990 making the monarchy a 
constitutional one. The country adopted a democratic constitution in 1990. 
However, there was a challenge to democracy once again and this time the 
challenge came from a different quarter – the Maoists. The Communist 
Party of Nepal (Maoist) had a few MPs in parliament in 1996 and was thus 
unable to influence policy-and-decision-making in the governance of the 
country. There were and still are about a dozen or so leftist political parties 
in Nepal and all of them describe themselves as the Communist Party of 
Nepal which was established in 1949. Each communist party distinguishes 
itself from other communist parties by adding different words such as 
‘Marxist’, ‘Maoist’, ‘United Marxist-Leninist’, in brackets after the main 
name of the party.  

The largest Communist Party is known as the United Marxist-Leninist 
(UML), which became perhaps the first Communist party in the world to be 
voted to power through by and large free and fair elections in the early 
1990s, had a substantial number of MPs in parliament and enjoyed the 
status of the Main Opposition Party. But the number of the Maoist MPs 
with a revolutionary zeal was a tiny one. Frustrated with the rule of the 
country by increasingly corrupt and incompetent political leaders, they 
walked out of parliament and began their armed struggle in 1996 to 
overthrow the monarchy and the parliamentary system of government.  
Their stated aim was to establish an old-style proletariat dictatorship 
through armed struggle. 

While the Maoists established their base in the deprived areas of the far-
western part of the country and expanded their armed struggle in the rural 
areas, the democratic parties in the centre got engaged in bitter political 
bickering among themselves. The central government got weaker by the 
day and people got increasingly disillusioned with the whole political 
system. It was during this political instability that the royal massacre took 
place in June 2001 resulting in the death of King Birendra, the Queen, the 
Crown Prince and several other members of the royal family, blamed 
officially to family squabble but unofficially to various theories of 
conspiracies.  Whatever the motive of this massacre, this event shook the 
very foundation of the State and the traditional power base. 

Following the massacre, the present King, Gyanendra, acceded to the 
throne. Soon after his accession to the thrown he made it clear that he was 
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ambitious and would like to have more powers. When the Maoist 
insurgency was intensifying in the rural areas, the term of office of 
parliament expired. It was not possible to hold a new general election in the 
country due to violence and situation of fear and intimidation in much of 
the rural areas of this predominantly rural country. The country found itself 
in a situation where there was no parliament. This resulted in a political 
stalemate. Exploiting this opportunity, the King intervened and started to 
assert executive powers. His political adventures culminated eventually in 
yet another royal take over of power in the country in February 2005, re-
establishing himself as the absolute monarch as in the old days of the 
panchayat rule. 

However, the regional and international situation in 2005 was very different 
from that which existed in 1962 when the present King’s father had grabbed 
power. In 2005, there was neither a regional Cold War between India and 
China nor an international Cold War. While India, most of the western 
countries and the UN opposed the royal take over, China maintained its 
silence. Isolated internationally, the King faced strong urban opposition to 
his rule from the political parties and civil society organisations and fierce 
rural opposition form the Maoists. As the King’s regime became more 
oppressive, the political parties were hounded by the royal government. 
Cornered by the increasingly oppressive royal regime, the main political 
parties went to form an alliance with the Maoists against the King. 

The objective of the new alliance was to end both the autocratic royal rule 
and the Maoist war in the country and usher the country towards a durable 
peace and democracy. When both of these forces were united, the King’s 
days were numbered. There were massive demonstrations against the King 
throughout the country. When millions of people congregated all along the 
ring road of Kathmandu with a plan to head possibly directly to the royal 
palace to evict the King from his heavily fortified palace, he had no option 
but to step down. In the face of this massive popular uprising, there were 
reports that the army had also told the King that they could no longer 
defend him.  

Consequently, the King made an announcement on 24 April 2006 to 
relinquish power and to revive the old parliament. He was forced to hand 
over power to a new coalition government of all major political parties. 
This was a triumph for democracy and people’s power in Nepal. The 
ambassadors of the U.S. UK, India and other democratic countries seem 
also to have played their own role when the uprising was reaching its 
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climax. It was reported that they had applied their own pressure on the King 
to avoid any further bloodshed in the struggle for democracy. They seem to 
have told the King that if he did not step down, the country may witness a 
full-fledged revolution with a messy situation. Indeed, most of the 
democratic countries around the globe had taken a steadfast approach in 
opposing the royal takeover and many of them had suspended their aid 
activities to the government carrying on only those activities that had direct 
impact on people’s real lives. This had a demoralising impact on the royal 
government. Soon after taking charge of the country, the new government 
began the process of bringing the Maoists to main stream politics which 
resulted in the conclusion of the peace agreement in November 2006, 
ending the Maoist War and the promulgation of the Interim Constitution In 
January 2007 under which the King was stripped of all of his powers. 

The interim constitution did not quite abolished the monarchy but rendered 
the King completely powerless. The anger that people had against King 
Gyanendra for grabbing power in February 2005 and the subsequent 
suppression of pro-democracy movement reduced the monarchy in Nepal 
not only to a ‘golden zero’ but to a ‘zero’ without even ceremonial powers. 
So much so that King would not be able to receive even letters of 
credentials from foreign ambassadors. The new Chinese ambassador to 
Kathmandu became the first foreign ambassador to present his letter of 
credentials to the Prime Minister in April 2007 and all of Nepal’s new 
ambassadors to foreign countries were appointed by the Prime Minister as 
the de facto head of the state. However, when the third amendment was 
made to the Interim Constitution in December 2007 the country was 
declared a Federal Democratic Republic thereby abolishing the monarchy 
on paper. This decision to abolish the monarchy is supposed to be ratified 
by a future constituent assembly. 

THE ROLE OF THE JUDICIARY 

Given various constraints, the judiciary in Nepal has played an important 
and constructive role in the restoration of democracy. Exercising its 
extraordinary jurisdiction, the Supreme Court played a crucial role by 
ordering the royal government to release political leaders detained during 
the royal rule of the country. The Court also delivered historical judgments 
in favour of press freedom and other civil liberties were which heavily 
curtailed by various decrees issued by the royal government. Notable 
among them was a land-mark decision which declared unlawful an action 
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taken by the government against an FM radio station, Kantipur FM, for 
broadcasting material in favour of democracy. The court order required the 
government to return all broadcast equipment to the radio station which had 
been seized in a raid under the cover of night. Although the King tried to 
influence the judiciary by appointing some pro-King judges to the Supreme 
Court, the majority kept handing down decisions designed to defend the 
fundamental rights and freedoms of the people. 

The most far-reaching was a judgment of the Supreme Court declaring 
unconstitutional an “anti-corruption” agency established by the King with a 
view to harassing political leaders. The Court challenged the authority of 
the King stating that in a democracy the King had no powers to create such 
agencies through a royal decree. This direct challenge to the King’s 
authority coming from the Supreme Court acted as a huge morale boost to 
those fighting for democracy in the streets. When the people’s movement 
eventually forced the King to hand over power, the comprehensive peace 
agreement between the main political parties and the Maoists included in 
the top of its list a promise to respect and strengthen the independence of 
the judiciary in the country. 

THE PEACE AGREEMENT 

The conclusion of the Peace Agreement in November 2006 between the 
Maoists and the main political parties was a major breakthrough. That 
agreement outlined the ways and means of integrating the Maoists into the 
mainstream politics and provided the basis for an interim constitution. It 
also outlined a power-sharing arrangement between the Maoists and other 
political parties.  

The purpose of the interim constitution was to lead the country towards 
lasting peace through the adoption of a permanent constitution to be written 
by a constituent assembly. Any constitution or legislation or treaty is the 
result of a political compromise and Nepal’s interim constitution was no 
exception. But it is more of a political document than a proper constitution 
in the traditional sense of the term. Since this document has come about as a 
result of ten years of Maoist war and people’s uprising against the King, it 
has tried to accommodate interests of all sections of the society.  

The movement against the King was so widespread that the impact of it was 
felt in cities, towns and villages across the nation. It galvanised the people 
of all walks of life. It was not only a political revolution but also a social 
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revolution. The movement made every ethnic, religious, racial and 
linguistic group politically conscious and aware of their rights. In other 
words, the uprising opened up the Pandora’s Box in Nepal. Hence, the 
country began to go through an unprecedented level of transformation in 
almost all areas of national life. Old values were been challenged and old 
institutions were struggling to survive and justify their existence. There are 
nearly 60 or so major ethnic groups without a dominant group and they all 
have got themselves organised and are seeking equal representation in 
power. Consequently, the new interim constitution has tried to include more 
or less every thing for everybody, including a long list of not only first and 
second generation rights but also third and fourth generation rights. For 
instance, on the issue of citizenship, Nepal became perhaps the first country 
to grant a man who dresses and behaves as woman both male and female 
citizenship at the same time. It remains to be seen how this unique legal 
status will play out in practice especially in relation to his/her marriage 
rights. 

THE DRAWBACKS IN THE INTERIM CONSTITUTION 

The process of making this Constitution did not follow any of the 
internationally accepted models of constitution-making. Generally 
speaking, a proper constitution-making process should draw a clear 
distinction between policy and law. It becomes easier to implement and 
enforce the provisions of a constitution when there is a clear distinction 
between the two. However, Nepal’s Interim Constitution is a blend of both 
law and policy. Another flaw in this constitution is that it undermines the 
doctrine of separation of power and the principle of check-and-balance. 
While too much power is concentrated into the hands of the Prime Minister 
without proper mechanism for check-and-balance he is not able to exercise 
these powers because he has to have the support of other political parties to 
exercise most of his crucial political powers.  

From a purely legal point of view, the Interim Constitution also undermines 
the principle of parliamentary sovereignty and judicial independence. Most 
of the important decisions are taken by the alliance of eight political parties, 
including the Maoists, outside of parliament and presented to parliament for 
rubber-stamping. Parliamentarians are left with the ‘take it or leave it’ 
option and not many of them seem to have the courage to leave it.  

However, more serious issue is the absence of the political will to address 
the issue of impunity in the Interim Constitution. While the peace 
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agreement speaks of the formation of a truth and reconciliation commission, 
the Interim Constitution has no provisions for it. This is a serious omission 
in a country like Nepal where brutalities and atrocities were committed by 
both sides during the conflict over a long period of time. Of course, the 
status of the Human Rights Commission has been elevated from a statutory 
body to a constitutional one. However, the Commission would not be able 
to exercise any judicial power and its role would basically be limited to 
monitoring human rights violations and making recommendations. Those 
whose rights were violated and subjected to atrocities, torture and other 
inhumane and degrading treatment would not be able to rest in peace 
without a proper process of transitional justice. Another area of deficiency 
is the absence of any concrete mechanism for the decentralisation or 
devolution of power. No government in Nepal has ever paid serious 
attention to address the problems created by the centralised structure of 
power. In final analysis, the interim constitution has addressed the Maoist 
problem by bringing them to mainstream politics but has not fully 
addressed the issues raised by the people’s uprising against the centralised 
power structure of the state.  

THE ROLE OF THE UN 

The UN involvement in Nepal is in two folds: Human rights mission and 
political mission. While the human rights mission is for a longer-term and 
has a broader mandate, the political mission is for short-term and has a 
limited and focussed mandate. These missions are, of course, additional to 
the normal presence of the UN through the UNDP and other UN agencies 
such as UNICEF etc. The UN came to Nepal in relation to the conflict 
initially as a human rights monitoring mission in May 2005, during the 
King’s direct rule. The mission was sent by the Office of the United Nations 
High Commissioner for Human Rights (OHCHR) in Geneva and the 
political mission by the Security Council in New York.  

It was in January 2007 that a new political mission of the UN – UNMIN – 
was established by the UN Security Council through its Resolution 1740 
(2007) of 23 January 2007 for a period of 12 months to assist the peace 
process. Unlike the human rights mission, which was sent by the OHCHR 
when the royal regime adopted harsh measures to crackdown on the 
political party leaders, human rights workers and civil society 
representative, the political mission was sent by the UN Security Council at 
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the joint invitation of the Maoists and the government in Nepal. The main 
mandate of the UNMIN is as follows: 

1. To support the peace process; 
2. To monitor the management of arms and armies of the Maoists and 

the Government; 
3. To assist the parties in implementing their agreement on the 

management of arms and armies through a Joint Monitoring Co-
ordination Committee; 

4. To provide support for the conduct of the election of a Constituent 
Assembly in a free and fair atmosphere; 

5. To provide technical assistance to the Election Commission to 
enhance its capacity to administer a credible Constituent Assembly 
election. 

At the time of writing, the process of registering the Maoist weapons and 
their fighters had been completed and the verification of the Maoist fighters 
in cantonments were undergoing. Most of the weapons were now in UN-
approved containers and the disarmed Maoist fighters were in UN-approved 
and supervised cantonments. The Interim Task Force established to monitor 
arms and armies was composed of Nepali ex-servicemen from the Indian 
and British armies themselves and the process was completed relatively 
easily. The Gurkhas who had kept a low profile and not taken any sides 
during the conflict were acceptable to all sides in the peace process.  

Thus, the country known for its martial race ended up employing its own 
indigenous wisdom and tact and deploying its own ex-army men to fulfil 
the task at hand. Unlike in other parts of the world, no foreign troops came 
to parade in the streets of Kathmandu even under the UN blue helmets. The 
entire process has been relatively smooth and civilised. Concerns have been 
expressed in different quarters about the commitment of the Maoists to the 
democratic process. But thus far they have not abandoned the peace 
process.  

AN ASSESSMENT OF THE PEACE PROCESS 

Just as the people’s movement in Nepal was quite unique in bringing down 
the royal regime through a peaceful, civilised, and disciplined movement, 
the peace agreement and the constitutional settlement reached are also quite 
unique. Unlike other peace agreements concluded in other parts of the 
world, the peace agreement in Nepal was not concluded between two 
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warring or opposing sides or between a rebel movement and the 
government as such. It was between two sides which had organised and led 
the people’s movement together. 

Ironically, the King’s take over of power became a blessing in disguise for 
the country as it forced the formation of an alliance between the Maoists 
and the political parties and brought about a resolution to the conflict in the 
country.  The Maoists began their armed struggle to overthrow the 
parliamentary system of government, have now accepted to work under this 
very system and entered parliament. Although it remains to be seen how 
sincere they are in their commitment to democracy and human rights, they 
have maintained that they are willing to work within a democratic 
framework. 

What has happened in Nepal is quite unique from an international 
perspective too. As stated by Ian Martin, the head of UNMIN, Nepal’s 
peace agreement was not an agreement that was imposed on the parties on 
an air force base in Ohio or another foreign military base. This was very 
much a Nepalese peace agreement that was negotiated between the 
principal Nepalese political actors themselves. Other powers, mainly India, 
did certainly smile upon it but in no way was it mediated or facilitated by 
the UN, India or any foreign power. What is more, there are no external 
guarantors here. This peace process is a hybrid process which has some but 
not all characteristic of other peace agreements in other parts of the world. 
It is not a peace agreement between the government and a particular ethnic 
or indigenous group either. The Maoist movement was not a separatist 
movement in Nepal. It was about the governance of the country. The aim of 
the Maoist war was to bring about communist rule in the whole of the 
country. But similar to the South African and Northern Ireland peace 
processes, the Nepalese peace agreement is also basically a power-sharing 
arrangement – which was documented in a legal document, i.e. the Interim 
Constitution.  

The UN was not a party to the negotiations but the UN representative was 
invited to sign the peace agreement as a witness. Although sent by the 
Security Council, the UN political mission came to Nepal to carry out the 
tasks specified by the Maoists and the Government of Nepal. The UN help 
was sought only in the implementation phase of the peace agreement. Both 
the parties to the peace agreement, especially the Maoists, were perhaps 
seeking legitimacy and recognition from the UN. What is more, both sides 
regarded the UN as a relatively neutral body with relevant experience. 
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Similar to the Belfast Agreement, the peace agreement in Nepal was also a 
framework agreement and the implementation of it required to be carried 
out in different phases involving the management of arms and armies and 
finally the holding of free and fair elections of a Constituent Assembly for a 
more permanent resolution of the problems raised by the conflict. 

All what the peace agreement has done is to set a process in motion towards 
lasting peace and democracy; there are huge challenges in the road ahead. 
People have high expectations of their political leaders. The economy is not 
in a good shape.  The infrastructure is poor and the ability to provide basic 
public services to conflict-affected communities is weak. The Government 
presence in much of the countryside is still non-existent. Although the 
tourists have started to come back, it will take a long time to restore 
confidence in them and in rebuild the tourist-heaven image of Nepal. The 
infrastructure that was destroyed during the Maoist war will have to be 
rebuilt and the government will have to help people to piece together their 
shattered lives during the conflict. 

The ultimate objective of the peace process is to hold election for the 
Constituent Assembly and this had to be conducted in a free and fair 
atmosphere to ensure that maximum number of people can participate in the 
process and take ownership of the new constitution. The Maoists have still 
some way to go to win the trust and confidence of the people both within 
and outside of Nepal. Thus, peace has returned to Nepal but this still is a 
fragile peace and the road ahead is perhaps a more challenging one. 

SHORT-TERM V. LONGER-TERM APPROACH OF THE UN 

The UN came by invitation accepting the terms of reference stipulated 
jointly by the Maoists and the government. The Maoists who had a terrorist 
tag internationally on them were keen to get rid of this tag and were looking 
for a stamp of legitimacy from the UN. Other political parties too were 
committed to bringing the UN into the country to consolidate power into 
their hands and thwart any possible attempt by the King to mount yet 
another challenge to democracy in different pretexts. The UN could have 
said that it would come to the country to assist the peace process provided 
both sides committed themselves to abiding by international human rights 
and humanitarian norms such as those concerning impunity, transitional 
justice, good governance, equality, and more and genuine democracy in the 
country. Euphoric by the achievements of their uprising, a vast majority of 
the people would have supported the UN if it had spelt out its conditions for 
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help. By the display of its short quick fix approach the UN has failed to 
certain extent in its mission to promote human rights, justice and fairness in 
Nepal. 

An unbalanced or undemocratic internal political structure has been 
responsible for the conflict in the country. There are various ways of 
addressing the issue of inclusiveness in the governance in the country. 
Among them are the system of proportional representation, decentralisation 
or devolution of power and the adoption of a federal structure in a diverse 
country. Of course, all of these are matters for internal or national 
constitutional law and it is up to the State to decide what system of 
government the country wishes to have. However, since there is no 
international constitutional law, the reach of international law of human 
rights could have been extended to prescribe a more genuine and inclusive 
democratic system to address the political problems in the country.  

Perhaps the approach of the UN was not to risk any derailment of the peace 
process by imposing its conditions on the parties. The UN political mission 
in Nepal seems to have been driven by a desire to go in for a relatively risk 
free quick mission and get out without much hassle on its shoulders. But by 
doing this the UN runs the risk of failing the people of Nepal and 
undermining its stature as a world body committed to promoting and 
protecting human rights internationally. For the UN, Nepal was a small 
crisis to manage but a huge opportunity to develop a good model for 
countries around the globe which were going through similar cases of 
internal strife resulting from bad governance and otherwise. As a result of 
its limited mandate, the UN has been criticised for being ineffective in 
Nepal. The UN did not insist on making appropriate arrangements even on 
the issues of impunity and transitional justice in a country like Nepal where 
so many lives had been lost in the brutal internal war that lasted for nearly 
10 years.  

CHALLENGES AHEAD FOR THE UN 

Now its name is attached to the Nepalese peace process, the UN in Nepal 
has challenging tasks ahead of it. Not many observers expected the UN 
political mission in Nepal to leave the country within a year’s time 
stipulated by the Security Council. The elections for the constituent 
assembly slated for June 2007 had to be postponed citing logistical 
problems and political environment. They were expected to take place in 
November of the same year, but it has been postponed again. At the time of 
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writing, the elections were scheduled to take place in April 2008. It remains 
to be seen whether they will take place on the new date. The mandate of 
UNMIN was renewed in December 2007 for another six months. Given the 
fluidity of the political situation in the country, the UN may have a longer 
presence in Nepal.  

The challenge for the UN is not only to manage the arms and armies but 
also to ensure that the elections for the constituent assembly are held in free 
and fair atmosphere in such a country where vote-rigging has been a 
perennial problem and that power is decentralised, traditionally 
marginalised groups are represented in the governance of the country and 
human rights norms are upheld. Although the UN Security Council seems 
to have regarded the UN political mission in Nepal in the form of the 
UNMIN as a short-term and ‘quick-fix’ mission, it is difficult to see how 
the UN can make a quick exit without addressing the both short-term and 
longer-term challenges facing not only Nepal but also the UN in Nepal. 
Once the UN presence is there and people’s expectations are raised, as a 
world body with a mission to promote human rights and the rule of law in 
its member States the UN would be expected to perform the tasks beyond 
the relatively easier management of arms and armies. The problems in 
Nepal are deep rooted and the UN would be expected to play a more 
meaningful role in terms of ensuring longer-term peace and sustainability of 
democracy in the country. 

In order to ensure that traditionally marginalised groups have an equal 
opportunity to participate in the governance of the country, the UN should 
encourage the political forces within the country to establish political 
structure that is as inclusive as possible and the right of the traditionally 
marginalised groups is protected. Thus far, the task for the UN in Nepal has 
been a relatively easy one. This is because unlike in Sri Lanka, Sudan or 
elsewhere, the conflict in Nepal was not along racial, ethnic, territorial or 
religious lines. It was about political governance of the country. Most of the 
political parties are organised on the basis of political ideologies rather than 
on the grounds of race, ethnicity, colour, creed or geographical conditions. 
But as has been witnessed in the Terai region this may not remain so in the 
future in such an ethnically diverse country if the political system does not 
address the issues raised by different traditionally disadvantaged groups. 

For this, UN has to make sure that Nepal’s future political set up is a truly 
democratic and inclusive one. It should do its utmost to ensure that modern 
human rights agenda finds its way not only into the future constitution of 
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the country but also into the workings of the organs of the State, including 
the police, army and other law enforcement agencies. The UN should do its 
utmost to ensure that the perpetrators of human rights violations are brought 
to justice. Although the Peace Agreement of 21 November 2006 provides 
for the establishment of a National Peace and Rehabilitation Commission as 
well as a Truth and Reconciliation Commission to probe into violations of 
human rights and crimes against humanity in the course of the conflict, the 
Interim Constitution makes no mention of them.  

None of the parties in the conflict or those in the government now appears 
serious enough in addressing past human rights violations in Nepal. As the 
promoter of human rights, the UN should use its power and influence and 
apply both the stick and carrot approach to make sure that the political 
parties do not ignore this problem. For this, there should be better 
coordination between the activities of the Geneva based bodies and New 
York based bodies of the UN. With a relatively easy mandate and mission, 
the UN cannot afford to fail the victims of human rights violations in Nepal.  

CONCLUSION 

The example that Nepal has set by bringing a large insurgency movement to 
mainstream politics through dialogue and peaceful political process has 
ramifications for the wider world. The whole peace process and the post-
conflict constitutional arrangement in Nepal remains a remarkable 
achievement of the people of Nepal. They have come a long way from 
where they were just over two years ago.  

However, the challenges ahead are more crucial and complex. The UN 
should work towards ensuring the creation of an environment conducive to 
holding election for the Constituent Assembly in a free and fair atmosphere, 
ending impunity and securing accountability for human rights abuses, 
ensuring that the army and the law enforcement agencies, including the 
police, fully respect human rights and addressing discrimination against 
women in this traditionally conservative society and other marginalised and 
disadvantaged groups. In other words, the UN too should look beyond 
conflict resolution and conflict management and help the major political 
actors within the country to deal with more fundamental problems regarding 
the governance of the country. The UN has an opportunity to assist the 
political parties, including the Maoists, to develop a good model for 
stronger and sustainable democracy in Nepal whose impact could spread 
beyond the borders of Nepal. 
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With regard to the challenges for the internal political actors of the country, 
they should strive hard to make sure that there is more internal democracy 
within the major political parties themselves. They have been carried away 
by populist bandwagon and revolutionary ideas. They have not 
demonstrated maturity in the governance of the country. After bringing the 
Maoists to mainstream politics they have created other problems in the 
country. They have opened up the Pandora’s Box and it would be very 
difficult to put the gene back into the bottle. They have accepted the idea of 
federal structure for the country. But federalism may not necessarily be the 
best answer to Nepal’s problems. Massive decentralisation of power or 
devolution of power on the basis of geography would be better for a country 
such as Nepal which is a mosaic of so many ethnic, linguistic and racial 
groups. 

The way forward for the country is to hold the elections for the constituent 
assembly as soon as possible to write a new constitution which promotes 
the rule of law, tolerance, peaceful co-existence and culture of democracy 
in Nepal. Democracy has come to Nepal on paper on many occasions but it 
has failed time and again because the culture of democracy amongst the 
ruling elite is weak. That is why the country has found itself time and again 
in a political turmoil. Thus, the challenge ahead is to institutionalise the 
democratic norms and culture in all aspects of political life in the country so 
that it can move forward towards lasting peace and prosperity. 
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Abstract 

 
Existing legal and constitutional principles face great 
challenge during transition. As the revolution seek to leave 
behind the former values that are repugnant to new 
transformation, and embrace new principles, there lies great 
difficulty in reconciling new values with the deep rooted and 
relatively universally recognized principles. Which may also 
result into a possible conflict in principle, between generally 
recognized values of constitutionalism and constitutionalism in 
context of transition (transitional constitutional). During 
transition constitutional lawyers’ chief job is to find way for 
the reconciliation of revolution with constitutionalism, 
transitional justice in particular pose great difficulty in this 
task. So during transition constitutionalism may take somewhat 
unconventional form and may connote unconventional meaning 
in the form of transitional constitutionalism. However, this 
unconventionality of the transitional constitutionalism is 
required for the transformation sought during popular 
revolution because it creates necessary foundations of 
transformation. 
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INTRODUCTION: CONSTITUTIONALISM AND TRANSITION 

Constitution of a nation apart from being fundamental law of land also 
caries high degree of socio-political recognition that forms the basis of its 
implementation, interpretation and crucially more than just legalistic 
assertion of legitimacy, such recognition permeates the constitution with 
high degree of moral authority as well. Indeed constitution is more than a 
mere text. It transcends beyond its letters and words a “broad philosophical 
value”1 that gives both normative and factual relevance to the text of the 
constitution. In fact the secret of constitutional longevity and fidelity also 
lies in this very nature of the constitution, which demands constitution be 
understood in its proper social, economic, political, legal context2 and not in 
any mechanical way that might neglect the ‘organic’3 nature of the 
constitution. And this very nature of the constitution is enveloped by the 
philosophy of constitutionalism.  

Constitutionalism reflects wide normative ideas of a democratic 
constitution, like ‘Parliamentary Supremacy, Rule of Law, Human Rights, 
Responsible Government’4, Judicial Review, Independence of Judiciary, 

                                                
1  See for detail, BARNETT, HILAIRE, CONSTITUTIONAL AND ADMINISTRATIVE 

LAW, pg 3-4, Cavendish Publishing Limited 1997, where the author defines this “broad 
philosophical values” as constitutionalism that tends to permeate the Constitutional 
texts.   

2  One example of such understanding lies on the evolving concept of constitutional 
interpretation that emphasize on different existing normative standards (constitutional 
values, contemporary sense of justice, morality, rule of law virtues, social norms, 
efficiency, practical efficacy of constitution and constitutional provisions to the present 
context) apart from more obvious way that takes into account existing principles of 
interpretation. See for detail, LARRY ALEXANDER IN “PRACTICAL REASON 
AND STATUTORY INTERPRETATION, COLLECTED ESSAYS IN LAW, LEGAL 
RULES AND LEGAL REASONING” pg 319-322 Dartmouth Publishing Company 
Limited 2000, Khatiwada, Apurba, Constructing Constitution Beyond Original Intent, 
2007 Dworkin Ronald, ‘In Praise of Theory’ 29 Arizona St. L. J. 353 (1997) 

3  The notion of “Living Constitution” advocated by American constitutional experts, 
meant that the constitution would find new relevance within the same text as it passes 
through the history and reiterated by Justice Holmes in Missouri v Holland (1920) 
“When we are dealing with the constitution, we must realize that they have called into 
life a being the development of which could not have been foreseen completely by the 
most gifted of its begetters. It was enough for them to realize or to hope that they had 
created an organism; it has taken years and has cost their successors much sweat and 
blood to prove that they created a nation.” See for detail, Rehnquist, William H. “The 
Notion of a Living Constitution” 54 Tex. L. Rev. 693 (1976) 

4  See for detail, A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF 
THE CONSTITUTION, pg 107-22 Eighth Edition (1915)  
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and so forth. Probably the list can go forever, important thing is that being 
the value and the principle that it is, “organic”, constitutionalism could and 
normally does adapt to the aspirations and expectations of the people whose 
lives are to be ordered and secured by it. 

However, major political change after a popular revolution can prove very 
daunting time for constitutionalism to retain its original understanding. If 
constitutionalism permeates entire fabric of constitution and that it is the 
normative element of constitution able to reshape itself with time and 
demands. Transition is the unprecedented test for its relevance during the 
political change when the words of the constitution are gradually shedding 
their relevance and loosing their fidelity.  

Transition implies the period of “transformation from one system to 
another,”5 it implies to the period where people have given up the old values 
and trying to hold on to the new one6. Moreover as Justice Langa stated “All 
societies in transition should have a transformative [values] rather than one 
that is merely transitional.”7 Transition thus, also means transformation, it is 
not only the end of old values but also the beginning of the new one, which 
proceeds forward by filling up the political cleavages as well as defeating 
old atrocities and injustices. 

However, with such positives that a transition can lead at the end of the day, 
transition in medias res is very complex and challenging for the normalcy in 
law, constitution, politics, economy and so forth. And much of these 
complexities owe to the value clash between the former order and the new 
‘sought after’ order during transition, apart from the volatility of the nature 
of transition itself.  

In this regard, during transition a state faces few difficult questions, first 
what shall be the objective of transformation. Second, how to justify or give 
moral and constitutional meaning to the preceding act of change or 
revolution. And finally, how to manage the transition. And effective 
answers to these questions are indeed the keys for successful 
transformation. Otherwise, in the name of meaningful and successful 

                                                
5  Thapa, Kamal Raj, Challenges facing a new Nepal, The Himalayan Times, 30th March 

2007, pg 6 
6  By transition to new values the article deals with the transition of a society to better 

values, like Democracy, Justice and so forth, that is democratic transition. 
7  Roux, Theunis, Constitutionalism after Transition, Conference conclusions, 

International Association of Constitutional Law 2006 
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transformation, a constitution may speak to the actually existing political 
cleavages in a country. And yet, in so doing, it may risk enforcing or 
legitimating those cleavages, such that they continue to structure a country’s 
politics in perhaps unhealthy ways.8 

And as discussed earlier existing notion of constitutionalism probably bears 
quite an effect on it, it is also true that the notion of constitutionalism is 
most capable of giving unyielding of answers to the questions posed by the 
states in transition. However there may be few primary concerns, that is, 
whether constitutionalism is foundational/settled or dynamic, forward 
looking or backward looking?9 That is, whether constitutionalism in 
transition is borrowed from the old values or it is constructed again 
according to the normative demands of transitional period and the practical 
efficacy of transformation. 

DIALECTICS OF TRANSITIONAL CONSTITUTIONALISM 

Transition and Constitutionalism at the first look may seem very odd 
combination. In fact the whole notion of transitional constitutionalism for 
many, may seem like a notion in war with itself. Indeed general 
understanding of the principle of constitutionalism in its pure form would 
readily show such elements of constitutionalism, which probably has very 
little space during transition. For instance one of the aims of transitional 
constitution, after coming through a revolution may be to, “placate former 
enemies [and] to create the capacity to absorb the social and political 
consequences of democratization.”10  

In fact professor Ghain also observes “many countries in the transition to 
democracy in this century have built in a deliberate ‘democracy deficit.’”11 

                                                
8  Id.  
9  See for Details Teitel, Ruti, Transitional Jurisprudence: The Role of Law in Political 

Transformation, 106 Yale L.J. 2009 (1997) 
10  GHAIN, YASH, DEMOCRATISATION, GOVERNANCE AND 

CONDITIONALITIES, IN LAW AND JUSTICE: AN ANTHOLOGY, pg 365 (Soli J. 
Sorabjee edt. Universal Law Publishing Co. Pvt. Ltd. 2003)   

11  Id, Indeed professor Ghain’s ‘democracy deficit’ can well be found in Nepalese 
transitional order. The Interim Constitution of Nepal 2007 Second Amendment Article 
65(c)(1) and consequently Constituent Assembly Election Act 2007, Section 19 (f) 
restricted some former members of Royal government before 2062/63 revolution on the 
basis of their ‘alleged’ involvement in suppressing the revolution. Similarly another 
instance of such qualified electoral practice could be the Algerian elections in early 
1992, where the second round election was cancelled following a huge lead taken by the 
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And taking into account this very ground, constitutionalism of transition 
may not be able to cope with the standards set by the constitutional lawyers 
for their notion of constitutionalism. Indeed, Adherence to the basic premise 
of Constitutionalism during periods of political uncertainty caused by 
transition creates, as discussed earlier, a tension between Constitutionalism 
as backward-looking and forward-looking, as settled versus dynamic. 

Moreover, just after a successful revolution every member of the society 
and citizens feel that they deserve their goals for which they fought. 
However when all those goals are sought simultaneously, not only it would 
be daunting task to satisfy all of them but also may well lead to a conflict 
between those goals.12 Whereby a democratic decision during transition 
would not necessarily mean complete satisfaction of all demands, however 
legitimate those expectations were. Which again raises a very intricate 
question, that is, how far in the name of transition and efficacy can the 
transitional order stray from the prevailing sense of right 
(constitutionalism). And how proper is it to redefine some elements of 
constitutionalism against the revolutionary backdrop and to a certain extent 
compromise the existing values within the perceived sense of 
constitutionalism.  

Probably response to such complexities, in the form of separate school of 
thought as ‘transitional constitutionalism,’ possessing its own moral, 
political and legal authority capable of governing transitions as well as 
democratic transformation and able to determine its own normative contents 
and able to carry them through is best effective. Furthermore it is only 
proper that the extraordinary condition invited by transition can be governed 
by the order which is not only flexible to fend off all the challenges posed 
by transition but also carry enough moral and constitutional authority to 
transform. 

Significantly other schools of thoughts advocated so far that contradicts 
greatly to this notion, have failed to effectively carry out the objectives of 
transitional society. For example, ‘Constitutional orderliness’ advocated by 
many constitutional experts including Bruce Ackerman, stresses, “even 

                                                                                                              
radical FIS party in the first round of election, when FIS leaders expressed open 
hostility toward multiparty democracy, issued contradictory statements as to whether 
their plans included holding future elections and intended to convert Algeria into an 
Islamic state. See for detail, Fox, Gregory H. & Nolte, Georg, ‘Intolerant Democracies’ 
36 Harv. Int'l L.J. 1 (1992) 

12  See for detail, GHAIN supra note 10 at 364-366 
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when engaged in transformative constitutional development, the [United 
States] nonetheless adheres [d] to deep constitutional norms”13 of normal 
politics, failed to take into account the very nature of transition which 
implies disorder and legal instability to the extreme of the extent.  And also 
failed to consider transition after a movement that questioned the legitimacy 
of existing constitutional order, that is, probably transition after peoples’ 
movement that challenged the existing order and sought, as Joseph Raz 
advocated society do, “test of general efficacy of the [existing] legal 
system.” And thus determine transition as the occasion for “the test of 
exclusion”14 of existing constitutional order the doctrine of ‘constitutional 
orderliness’ during transition does not succeed.  

Hence, transitional jurisprudence should not box constitutional order during 
transition to some constitutional cliché. Indeed transitional jurisprudence 
itself is fluid in form15, so as professor Teitel writes, constitutionalism 
during transition as ultimately contingent in the sense that rather than 
grounding itself to some Constitutional order, it serves to mediate the 
normative shift in justice and other socio-political as well as economic 
values that characterizes these extraordinary periods.16 Many prized value of 
‘normal constitutionalism’ like rule of law, “does not follow idealist 
conceptions: Instead, the rule of law is constructed in relation to past 
conceptions of injustice, and an extraordinary form of the rule of law 
emerges.”17 Thus for the successful management of transition and to 
transform the society, transitional constitutionalism having its own 
normative standards is not only proper but also inevitable. 

Moreover, transitional constitutionalism and the shift in its principal 
contents from normal constitutionalism further helps to transcend the 
moment of political transformation into the common understanding of law 
and constitution. Thus giving very unpredictable and volatile political 
movement, legal and constitutional face. Whereby it not only helps to 
provide stability but also give refuge to political movement/revolution 

                                                
13  Levinson, Sanford ‘Transitions’ 108 Yale L. J. 2215, 2223 (1998-1999) 
14  See for detail, RAZ, JOSEPH, THE CONCEPT OF A LEGAL SYSTEM, AN 

INTRODUCTION TO THE THEORY OF LEGAL SYSTEM, pg 203-208 Clarendon 
Press, Second Edition 1980,  

15  Teitel supra note 9 at 2078 
16  See for Teitel supra note 9 
17  Id. at 2077 
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(which is all the time against the existing system) under the constitutional 
and legal ‘rule.’18  

FOUNDATIONS OF TRANSITIONAL CONSTITUTIONALISM 

By foundation of transitional constitutionalism, it is meant the sources and 
to an extent contents of constitutionalism during transition. And given that 
the functions of constitutionalism of transition are to manage and transform 
transition and give moral and constitutional meaning to the revolution 
immediately preceding transition. Foundations of transitional 
constitutionalism seek to define wide array of probable principal ingredients 
prevailing in the political, social, legal and constitutional discourses that can 
contribute to the contents of constitutionalism of transition.  Apart from that 
it also helps to ensure the right transformation of the society. Because, in 
absence of such foundations a society may be able to kill the first evil but 
may not know where to head off then. And such indecisiveness may run the 
risk of reinstitutionalizing of the old and already repugnant system19.  

In this milieu, legitimate revolution for democratic transformation20 itself 
creates strong moral authority and ultimately shapes the contents of 
                                                
18  In fact, ‘The Rule of Recognition’ as the Secondary rule in H.L.A. Hart’s thesis speaks 

to this very instance. Professor Hart states that when there arise uncertainties in the legal 
system (for example after a revolution against existing system) remedy lies in the Rule 
of Recognition, which serves to determine what actually counts as law in new order as 
well as helps to identify primary rules (new constitutional values) of the new order. See 
for Detail, HART, H.L.A THE CONCEPT OF LAW, pg 92-94 Oxford India Paper 
books, Second Edition 2002, See also DIAS, JURISPRUDENCE, pg 351-353, 
Butterworth & Co (Publishers) Ltd. Fifth Edition 1985, MORRISON, WAYNE, 
JURISPRUDENCE: FROM THE GREEKS TO POST- MODERNISM, pg 370, 
Lawman (India) Pvt. Ltd. 1997, pg 370 

19  See, Roux supra note 7 Take for instance; lack of clarity in such foundations in 1951 
even though saw back of Ranas but had to bear with the authoritarianism of Monarchy, 
that is, in post Rana era Nepalese society was sure that it wanted Ranas to be out from 
the ruling junta but failed to identify the foundations of the next political and 
constitutional resort that should have institutionalized democracy and peoples right. 

20  Probably the legitimacy of a revolution depends on the comparative judgment of 
existing values of the society, which is being contented and fought against and the 
transformation sought by such revolution. Which in turn suggests revolution to be 
retroactively justified by the success and acceptance of revolution and the developed 
constitutional values there after. However, it is still very difficult to search a common 
formula that can determine the legitimacy of revolution, which generally differs 
according to the individual context. Anyways, in the literature present to date professor 
Rawls comes close in determining justified grounds of, if not revolution, civil 
disobedience, which according to him are peaceful and made within the constitutional 
system. According to John Rawls Civil disobedience is justified if (a) There is violation 
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transitional constitutionalism. However, for many revolutionaries trying to 
search the legitimacy of revolution is not that much amusing. Indeed for 
many trying to search the basis of revolution is restricting the supra 
‘politico-legal’ status of revolution and boxing it in a premeditated and 
obsolete principles. Nevertheless, as eminent constitutional expert Bruce 
Ackerman correctly observes it is crucial not only for the proper 
foundations of transitional constitutionalism but also for the practical 
reasons, that legitimacy be found and then pinned against some revolution 
and not against all; 

Revolution is a game any number can play. Just as you challenged 
established authority, so can the next fellow. He too can proclaim 
his superior virtue and your subversion of the public good before 
irregular conventions who speak in the people’s name. Vigilance, 
and the effective use of force, is a part of the successful 
revolutionary’s answer to such rival pretensions. But there is 
another part too-an explanation of why it is wrong for others to 
usurp the usurper’s crown.21 

Thus, foundation of transitional constitutionalism is crucial for the moral 
and political authority of the revolution. And as it is, also for the most part 
constituent of the objectives of revolution, foundation of transitional 
constitutionalism serves the prospective function of defining the course and 
nature of transformation sought. Indeed in this regard people’s movement in 
April 2006 was not only authoritative because then existed strong moral and 
political desire to end royal government in Nepal but also had great 
constitutional conviction to restore parliament, to go for constituent 
assembly election22, and to further assure wide array of individual and 

                                                                                                              
of two principles of Justice, that is equality of freedom and fair equality of opportunity, 
(b) There is absence of legal means of effective redress and (c) Through analogy 
between the similar conditions of two groups in which the first group is justified under 
former two elements and the second group is justified because it shares the suffering of 
the same degree of injustice and normal political appeals have likewise been to no avail. 
See for Detail, RAWLS JOHN, A THEORY OF JUSTICE, pg 363-377, Universal Law 
publishing Co. Pvt. Ltd. First Indian Reprint 2000,  

21  Ackerman, Bruce A. The Storrs Lectures: Discovering the Constitution, 93 Yale L. J. 
1013, 1019-1020 (1983-84) 

22  Ironically no such provision that could restore parliament or that provided for 
Constituent Assembly could be pinned in the then Constitution of the Kingdom of Nepal 
1990. And indeed, not any provision of the Constitution was invoked by the King in 
restoring the Parliament neither the then constitution provided any right (in fact it 
prevented under Article 116) to parliament in making any determination to form whole 
new constitution by holding Constituent Assembly election. See for detail, Royal 
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collective rights of peoples, as the right form of transformation. And those 
convictions translated into the letters of law now govern the nation along 
with finding privileged place in the Interim Constitution.  

That is, aspirations transcended during the revolution have become the 
foundations of transitional constitutionalism, and also the ultimate test of 
legitimacy of revolution23 and democratic transformation. Indeed these days 
all political parties, civil societies irrespective of their participation in the 
revolution feel a compulsion to justify any policy they make or any decision 
they take on the basis of ‘the aspiration of peoples movement’. In fact the 
interim constitution speaks to this very subjective notion of ‘the aspiration 
of peoples movement’, by making all the three organs of state function 
according to ‘the aspiration of peoples movement.’24 However, it is yet to be 
precisely defined what actually the constitution means by ‘the aspiration of 
peoples movement.’ Anyways development of this phrase into a cliché of 
Nepalese politics and recent constitutional commentary does suggest that 
the transition in Nepal even though in the most subjective of way, is being 
governed by the ‘aspirations’ people had while they revolted against the 
royal government. Which again explains the foundations of transitional 
constitutionalism as resting on such notion that was asserted by the 
revolutionaries during their revolution. Yet as subjective a notion ‘peoples’ 
aspiration’ is, it inevitably invites heated debate on its interpretation. In fact 
recent political deadlock on the question of electoral system and monarchy, 
seem to be the result of diverse interpretation of ‘peoples’ aspiration’ by 
Maoist and rest of the other political parties.  

Indeed for a democratic transformation peoples voice is the most proper 
foundation, however apart from the peoples’ aspiration, probably, the 
foundations of transitional constitutionalism could also be prospectively 
discovered, by the necessity created by the demands of transition25. 
                                                                                                              

Proclamation of April 24th 2006 restoring the parliament and dissolving the then 
Council of Minister. 

23  See for detail Richards, David A. J. Revolution and Constitutionalism in America, 14 
Cardozo L. Rev. 577 (1993) where the author opined that the success of American 
constitutionalism is literally the test of the legitimacy of the revolution for the American 
independence. 

24  See Interim Constitution of Nepal 2007, Articles 43 (1), 46 (c), 100 (2) 
25  For instance the House of Representative Declaration that slashed most of the rights of 

the King as a head of State including the status as commander in chief, and furthermore 
the declaration directly dissolved Raj Parisad a constitutional organ, National Anthem, 
and so forth, so that the transition and consequently the Constituent Assembly Election 
could in no way be jeopardized by the palace.   
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Furthermore as transitional constitutionalism also has transformative values, 
foundations of transitional constitutionalism could also be identified with 
the constitutional pre-commitments that are valued so much not only in the 
literature but also in the recent democratic transitions of numerous nations 
across the globe26. In fact, Russel Hardin argues that many recent 
democratic transitions have failed because either they lacked constitutional 
pre-commitments or the parties to such commitments did not respect such 
pre-commitments27. In any case constitutional pre-commitments during 
democratic transition are crucial, they help to bring together needs and 
demands of all stakeholders from all part of life. And then when the parties 
and the crafters of new constitutional order agree upon such needs and 
demands it not only acts as a moral, political and even constitutional28 
authority but also the guiding principle of transition, as it will act as the 
foundation of transitional constitutionalism.   

More theoretical foundation of transitional constitutionalism can also be 
found through a simple analogy, with what David A. J. Richards called “six 
ingredients of American revolutionary constitutionalism;”29  

a. Political principles of revolution 
b. Constitutional Principles of pre-revolutionary era 
c. Analysis of political pathologies30 
d. Use of comparative political science 
e. Political experiences of the past political, legal, constitutional 

structures  
f. Self-conscious work of political reason. 

                                                
26  See for detail, DOORENSPLEET, RENSKE, DEMOCRATIC TRANSITIONS 

EXPLORING THE STRUCTURAL SOURCES OF THE FOURTH WAVE, Viva 
Books Pvt. Ltd. First Indian Edition 2006, HARDIN, RUSSEL, LIBERALISM, 
CONSTITUTIONALISM AND DEMOCRACY, Oxford University Press 1999 

27   “Constitutionalism can be exceedingly difficult, it works at all only if there is relatively 
wide agreement on core issues” HARDIN supra note 26 at 84 

28  The Comprehensive Peace Accord signed between the CPN Maoist and the Government 
of Nepal in 2006 is basically the constitutional pre-commitment for the democratic 
transition with restructuring of the state. However the Peace Accord is not just a set of 
agreed points between Maoist and Government that provides certain rights or duties to 
the signatories but is a constitutional document (as it now forms a part of the Interim 
Constitution, Annex IV) that endows people with certain rights and assurance of socio-
economic transformation and the restructuring of the state as a whole.   

29  Richards supra note 23 at 577-634 
30  By the analysis of political pathologies it is referred to the errors made by and during 

the previous order and the conclusion drawn from the experiments of that era. 
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Undeniably, above six ‘ingredients’ of revolutionary constitutionalism or in 
the context of this article, transitional constitutionalism, are important 
foundations. Indeed, constitutional principles, use of comparative political 
science, of pre-revolutionary era do serve the purpose well. In fact, 
acknowledgement of some pre-revolutionary ideals and values are not only 
necessary for the relative order midst disturbances brought by transition but 
also not all pre-revolutionary ideals can be uncomplimentary to the 
transformation sought. Individual human rights for instance can be an 
example that requires the transformation to build new constitutional order 
giving continuity to the former development rather than beginning from the 
very start. Moreover, among the six ‘ingredients,’ past experience and 
political pathologies often play more of a direct role in shaping the contents 
as well as sources of transitional constitutionalism.  

Past experiences and political pathologies are inevitably the actual reason 
why people choose to fight against the existing system so it is only proper to 
acknowledge them in formulating new order. Even in case when most of the 
people are politically unaware or unwilling to participate in the political 
process, including the victorious revolution, still past experiences and 
analysis of political pathologies by experts and politicians could help to pin 
down the contents required for the new order31. And from that analysis, 
probably the ‘peoples’ aspiration’ can be inferred. In Nepalese context the 
new vigor in making every organ and sector of the state equally inclusive, 
federal system of governance are few answers for restructuring the nation, is 
the result of analysis of political pathologies in which we previously 
experimented with such laws and policy that excluded many groups of 
people from the mainstream of national, political, economic, social life of 
the nation. 

                                                
31  People in 2006 took to the streets against the royal government, now political leaders 

say that people took to the street because they wanted, ‘Constituent Assembly’, 
‘Federalism,’ ‘Republic State,’ ‘Restructurings of State,’ ‘inclusion,’ ‘proportional 
electoral system’ and so forth. But it is ironical that study carried out in December-
January 2006/7 regarding the awareness of people about these elements and even about 
2006 revolution found only very negligible people (25 % about the revolution, 41 % 
about Constituent Assembly) were aware of these subjects, they were supposed to have 
revolted for. See for Detail, Khatiwada, Apurba et. al. ‘Study on Thami, Hayu and 
Kamar (Jogi) Community with especial reference to the participation of the community 
in the political and legal life of the state’ 2007 
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Concurrently with the former two foundations, the self-conscious work of 
political reason by the leaders and craftsmen32 thus becomes significant not 
only in ascertaining foundation of transitional constitutionalism but also can 
provide leadership and formal institutionalization of those foundations in 
the law of the land. Hence, the “type of craftsmen involved, the alliances 
and coalitions formed in the transition”33 greatly shape the transitional order 
and values that governs the transition. This in turn is largely characterized 
by the raw politics of moderation, compromise, consensus, and dissent 
among the craftsmen having different principle and doctrinal background, 
who generally have few common interests only because they were on the 
same rhythm during the revolution. Thus, it is likely to bring them together 
on some issues but not on all. But it is necessary for democratic 
transformation that some principal issues are affirmed by all, which 
professor John Rawls terms ‘political conception of justice’34 founded on 
the ‘overlapping consensus’35 of “opposing religious, philosophical and 
moral doctrines”. Which functions more than the constitutional pre-
commitments by serving to reconcile and integrate diverse and sometime 
antagonistic doctrines, thus bringing sense of predictability and order during 
transition and on the same time filling the normative contents of transitional 
constitutionalism. 

In short, foundations of transitional constitutionalism accumulates a wide 
array of constitutional principles of transformation, that not only helps to 
manage the transition but also act as the resource from where the craftsmen 
of new order can borrow ideas of change and means and methods of 
addressing past and building future.    

                                                
32  See for Detail for the debate on Democratic Transition as Actor Oriented or Structural 

Oriented, DOORENSPLEET supra note 27 
33  Di PALMA G., TO CRAFT DEMOCRACIES: AN ESSAY ON DEMOCRATIC 

TRANSITIONS, pg 8-9, Berkeley: University of California Press 1990, cited in id. at pg 
3.  

34  See For Detail, Rawls, John, The Idea of An Overlapping Consensus, 7 Oxford J. Legal 
Stud. 1 (1987) where political conception of justice has been described as providing “a 
shared public basis for the justification of political [and] social institutions and ensure 
stability from one generation to the next.” 

35  See For Detail, id and Rawls, John, The Domain of the Political and Overlapping 
Consensus 64 N. Y. U. L. Rev. 233 (1989)  
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TRANSITIONAL CONSTITUTION   

After a popular revolution that openly challenged the worth of the then 
prevailing order including laws and constitution governing the state, most 
profound work during the transition is the formulation of new laws and 
constitution. Transitional constitution either made altogether or revision of 
existing constitution plays an important role in this regard by the formal 
recognition of the demands of revolution and transformation. Besides, 
transitional constitution after popular revolution also ensures the end of past 
order and injustice along with embracing political modernization of the 
state, making it widely acceptable and inclusive of all. Especially when the 
state is heading for complete makeover of the power sharing and nature of 
governance, formation of transitional constitution is necessary stage of 
revolution. 

 “A revolutionary ‘constitutional moment’ of rupture from the ancient 
regime and the founding of a new political order”36 transitional constitution 
for nations coming out of war or autocratic regime is common these days.37 
Due to its ‘flexible’ and predominantly ‘political’ nature transitional 
constitution greatly enhance reconciliation and subdue much questioned 
issue of legitimacy of transformation. In fact, the transitional constitution 
helps to prepare the base for the more permanent post transitional 
constitutional order. Sometimes with bringing slow and steady change in the 
power equation and state structure, especially when transition is the result of 
compromise between the former regime and revolutionaries, it prevents 
unnecessary confrontation and ensures gradual adaptation to such major 
changes. Thus as the interim constitution of South Africa put it, interim 
constitution provides “a historic bridge between the past of a deeply divided 
society… and a future founded on the recognition of human rights.”38   

Transitional Constitution brokers the political shifts,39 it not only fills much 
needed legal and constitutional vacuum created by the revolution, but also 
initiates constitutional mission of change. With transitional constitution, 
political change and constitutionalism start to complement each other so that 

                                                
36  Teitel supra note 9 at 2055  
37  Some recent examples can be, South Africa 1993, Brazilian Provisional Constitution 

1988, Chilean Constitution 1991, Interim Constitution of Nepal 2007  
38  The Interim Constitution of South Africa 1993, Chapter 15, National Unity and 

Reconciliation 
39  Teitel supra note 9 at 2058  
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further political change sought would no more has to be in confrontation 
with the constitution rather constitution itself bestows recognition and 
legitimacy to such change. Furthermore, transitional constitution acts as the 
catalyst for further political change40, especially crucial when the 
transitional constitution is prepared to give effect to the formal process of 
making permanent constitution inclusive of all transformative ideals of the 
revolution. But in so doing concern of normative limits on the transitional 
constitution, which unlike normal situation did not follow particular method 
of drafting or promulgation and was a product of political negotiation 
between the victors, is natural. 

Formal as the process of constitution-making is, transitional constitution 
may lack such degree of formality. The drafting of Interim Constitution of 
Nepal, a quintessential transitional constitution, exemplified that 
constitution-making during transition begins with the basic agreement 
among the revolutionaries41, followed by provisional constitution predicated 
upon the understanding of subsequent, more permanent constitution. That is 
as Professor Teitel stated in periods of political upheavals constitutions are 
not created all at once, but in fits and starts contrary to the prevailing model 
of constitutions as monolithic and enduring. Where transitional constitution 
demands some features of transitional constitution as provisional, which 
only become entrenched after certain special process of recognition by the 
society, probably like the process of Constituent Assembly. Thus the 
constitution which itself is provisional and for the formal recognition of its 
principles, elaborated process of legitimization is required how far and wide 
can the transitional constitution go in determining the social, political, legal 
order of the transitional society, is a genuine question.  

Modern view on this issue “emphasizes normative limits”42 to the 
transitional constitution.  That is, according to the modern view transitional 
constitution follows revolution that establishes some common values of 
transformation however along with that, like Carl Schmitt’s “unalterable 

                                                
40  “Transitional constitutions are not simply revolution-stoppers, but they also play a role 

in constructing the transition. Early in the process, constitutions can jump-start and 
instigate political change. Insofar as such constitutions destabilize rather than stabilize a 
political order, the transitional constitution's "disentrenching" role is analogous to the 
ordinary codifying constitution's "entrenching" role in this respect.” Id. at 2059 

41  In Nepalese Context 12 points Agreement between Seven political parties and CPN 
Maoist, 6 Points Understanding between Seven Political Parties and CPN Maoist, 
Comprehensive Peace Accord between The Government of Nepal and CPN Maoist. 

42  Teitel supra note 9 at 2054 
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core” and Hans Kelsen’s “Grundnorm” certain universally recognized 
values of constitution continue to exert some limits on the transitional 
constitution giving legal character to the constitution. Hence preventing 
political manipulation even by the victors in the name of political necessity. 
Furthermore foundations of transitional constitutionalism discussed earlier 
also carry out the same work of giving transitional constitution more 
authoritative scope in managing transition. 

Anyways, transitional constitution thus prepared is crucial not only because 
it performs the most obvious function of managing the transition, but also it 
has significant role in the transformation of the society, which takes two 
important jobs of transitional constitution, first, as already stressed, 
transitional constitution acts as an agreement between the parties giving it 
the nature of constitutional pre-commitment of transformation. And second, 
it lays down the process of formalizing the transformation through final 
process of constitution making. That is, it defines means and methods of 
making permanent constitution. 

Transitional constitution as constitutional pre-commitment is exemplary in 
cases of Nepal and South Africa. Where both the nations resorted for 
transitional constitution covering almost all issues that are/were realized as 
the foundations of transitional constitutionalism or elements of 
transformation43. In fact, in Nepal apart from the issue of Monarchy all 
other issues such as inclusion of all downtrodden, provision of socio-
economic rights along with civil and political rights, federal system of 
governance, proportional electoral system are already agreed by the political 
parties and civil societies and endorsed by the Interim Constitution, leaving 
the Constituent Assembly to decide on the modality and formalize in the 
Constitution so made. Whereby the very principles of Interim Constitution 
are entrenched later on by the Constituent Assembly. But there is more to 
the Interim Constitution than functioning as the pre-commitment of 
transformation. Implicitly transitional constitution by first initiating the 
process of disentrenching former values makes realization of drastic 
changes conceived during revolution less dramatic and orderly. This is 
especially important when nations are coming out of authoritative regime 
and even after overthrowing the rulers remnants of the past regime pose 

                                                
43  For South African perspective see JUSTICE ARTHUR CHASKALSON, 

CONSTITUTIONS ARE SHAPED BY HISTORY: AN ACCOUNT OF THE 
MAKING OF SOUTH AFRICA’S NEW CONSTITUTION (Soli J. Sorabjee edt. 
Universal Law Publishing Co. Pvt. Ltd. 2003) 
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threat to the transformation, or the nations are emerging of the divisive past 
filled with bloodshed and intolerance that has resulted sense of rage and 
vengeance among the population.  

Final stage of transformation after popular revolution is the formation of the 
final constitution that justly addresses demands of revolutionaries and again 
brings back order and surety in the constitutional process unlike during 
transition. Formation of such ‘final’ constitution is well and truly important 
in minimizing the cost of transition and inevitable for nations, which cannot 
run for long without a permanent law of the land. Thus constitution making 
becomes very important and transitional constitution serves in legitimizing 
and governing it. Actually, in periods of political upheavals for a 
constitution to satisfactorily assert its legitimacy (in relation to peoples’ 
representation, degree of transformation or conformity with former 
constitution) can be very tricky. And to maintain its legitimacy only on the 
subjective notion of “peoples’ aspiration during revolution” may serve for a 
short period of time, but then may run the risk of being questioned by the 
future generations. Thus after the transitional constitution has prepared a 
constitutional pre-commitment for the final constitution and has 
disentrenched the former values it provides for the process of 
institutionalization of those pre-commitments into the final constitution. 
And that process irrespective of dialectics of transitional constitutionalism 
owes accountability to the universally recognized constitutional principles44. 
Constituent Assembly elected to prepare the final constitution is one of that 
‘process’ that can create firm basis of legitimacy of the final constitution, 
midst purely political state of constitutional order.  

TRANSITIONAL JUSTICE   

Revolution in most part is about the transformation of a society and 
overriding of obsolete values and socio-political structures with new values. 
However a central question facing this process in most transitional regimes 
is the stance to be taken toward the miscreants of the now happily 

                                                
44  However, Bruce Ackerman argues that unconventional amendments made in the 

Constitution in the name of ‘we the people enterprise’ have the same legal status as 
amendments made through formal provision of amendment in the Constitution. See for 
detail, Ackerman supra note 21, Ackerman, Bruce A, ‘Constitutional 
Politics/Constitutional Law’ 99 Yale L.J. 453 (1989), Griffin, Stephen M. 
‘Constitutional Theory Transformed’ 108 Yale L. J. 2115, 2142-2147 (1998-1999), 
Rakove, Jack N. ‘The Super-Legality of the Constitution, or a Federalist Critique of 
Bruce Ackerman’s Neo Federalism’ 108 Yale L. J. 1931 (1998-1999) 
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discredited political order45. And the dilemma lies on the question whether 
the transitional constitutionalism should cloth transitional justice to settle 
scores for the past injustices of former regimes or attempt to integrate the 
losers by a tactful silence of reconciliation about what has happened. 
Transitional justice in this regard portrays a diffused meaning of two 
entirely opposing ideas, that of vengeance and forgiveness. Vengeance 
however being the one which is readily identified with the transitional 
justice marked normally by successor’s trial, retrospective laws, criminal 
sanctions. 

Indeed in it’s most naked form transitional justice has been associated with 
the trials of perpetrators of grave human rights abusers of 20th century, in 
Germany, Former Yugoslavia, Rwanda and so forth. However transitional 
justice is more than just about criminal trials and retribution. Transitional 
justice rather connotes “a field of activity and inquiry”46 designed to address 
past and build better, democratic and peaceful future. And in that objective 
according to the context, apart from criminal sanctions, reconciliation, 
acceptance, and forgiveness equally play their parts.   

Transitional justice, in the form of criminal trials of the perpetrators of 
former regimes, assists transformation process of disentrenching former rule 
and brings out public condemnation of the past along with the symbolic 
legitimization of the new rule. Transitional justice in such process indirectly 
serves politically to link up with the promotion of political transition, 
advancing political transformation through “normative regime change”47 by 
demarcating the successor’s regime and newfound transformation48. 
Nevertheless, it is not without controversies, in fact transitional justice as 
successor’s trial especially on the basis of retroactive laws is both legally 
and politically highly contested49. 

                                                
45  Levinson  supra note 13 at 2216 
46  Bickford, Louis Transitional Justice, The Encyclopedia of Genocide and Crimes 

Against Humanity vol. 3, pp. 1045-1047. 
47  Ruti Teitel, ‘The Law and Politics of Contemporary Transitional Justice’ 38 Cornell 

Int’l L.J. 837, 846 2005 
48  See for detail, USAMI, MAKOTO, RETROACTIVE JUSTICE: TRIALS FOR 

HUMAN RIGHTS VIOLATIONS UNDER A PRIOR REGIME, IN HUMAN RIGHTS 
IN PHILOSOPHY AND PRACTICE pg. 426-427 (edt. Buton M. Leiser and Tom D. 
Campbell, Ashgate Publishing Company 2001) 

49  See for detail Hart Fuller debate, where two great jurists of modern time argue for and 
against the criminal prosecution of a woman in post Nazi Germany, for her ‘legal’ 
betrayal of husband to the Nazi police. Infra note 51, 55  
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Even the citation of transition as extraordinary period and for the successful, 
safer, peaceful and democratic transformation, retroactive laws are 
necessary against miscreants of massive human rights violation may not be 
enough. Truly, transition implies disorder and that transitional 
constitutionalism shows those traits that are uncommon to normal 
constitutionalism discourses and rightly, transitional constitutionalism may 
well be backward looking, but to resort for retroactive laws to address past 
perpetrators highly intellectual minds have to take refuge under morals50 
and ‘objective necessity’51 rather than under purely ‘legal’ principles. 
Deficiencies of the concept do not end in this fear of giving birth to new 
generations of victims of transition, but even the intricacy of the concept 
and corollaries of transitional justice pose greater challenges. 

Challenges of transitional justice in the form of criminal trails, would also 
account to the risk of further destabilizing the transition, when the remnants 
of the past regimes are still active or when there is already a peace 
agreement thus their would be obvious threat to such agreements or when 
the perpetrators of the past regimes now enjoy important place in transition, 
like security officials who continue to serve even after the change who 
could otherwise stage power confrontation probably in the form of coup 
d’etat. Furthermore, transitional justice may also face a huge dilemma on 
whether to account past perpetrators on the basis of politically based 
responsibility against top leaderships or offence based responsibility, which 
demand entirely different approach to whole process and would be 
impossible to accumulate both forms together, inviting confusions and 
obscurities in the process. And if separated and only former is chosen, at the 
local level people feel betrayed by the change and impunity remains as it is. 
On the other side if later is chosen, then it is practically nearly impossible to 
prosecute, as due to its sheer number52, intricacy of finding evidence that 
can link up the perpetrators to the crimes and so forth can prove 

                                                
50  Fuller, Lon L.‘Positivism and Fidelity to Law-A Reply to professor Hart’ 71 Harv. L. 

Rev. 630 (1957) 
51  USAMI supra note 48, where the author also refers enforcer’s (enforcer of retroactive 

laws) hand as “dirty hand”, even though the author is of the opinion that transitional 
justice in the form of retroactive law is objective necessity.  

52  It is important to note in Rwanda after the genocide in 1994, over 130,000 people were 
detained in prisons, eight years later 125,000 were still in detention. There were over 
10,000 courts established and 250,000 judges to deal with the crimes committed during 
the genocide. Mobekk, Eirin, Transitional Justice in Post-Conflict Societies Approaches 
to Reconciliation http://www.bmlv.gv.at/pdf_pool/publikationen/10_wg12_psm_ 
100.pdf, accessed on 22 September 2007 
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overwhelming and terribly slow and lengthy, thus loosing it’s more 
important objective of demonstrating the swift transformation. 

Apart from the above-mentioned deficiencies of the process there is another 
probability of politically lot adverse result of the trials. That is such trials 
based on retroactive laws may help former rulers to earn sympathy of the 
public. Saddam Hussein, who was despised all over the world for his 
inhuman acts in Iraq during his reign, strangely enough was sympathized 
and people even came out to the streets against his trial and eventual death 
penalty. So did Slobodan Milosevic’s trial at ICTY, where the trial 
backfired arousing nationalist backlash in Serbia, where Milosevic became 
even popular and his opponents who handed him to ICTY not only had to 
loose elections but also life53.             

 Notwithstanding deficiencies in the concept and probable effects, nations 
continue to embrace it. And intelligentsias of the world are ever more 
justifying it. With strict positivist, who are by far the strongest opponents of 
transitional justice,54 finding ‘inclusive or soft positivism’55 as the new 
development in positivist school of legal thoughts, where morality to a 
certain extent find its way into Law, makes way to argue that even most 
stout of opponents have left a room for exception. In fact, HLA Hart 
suggested retroactive law for punishing perpetrators of Nazi era could have 
been least objectionable solution56. And to add to such positivist’s notion 
observation of Lon L. Fuller, “We would say it is normal for a law to 
operate prospectively, and that it may be arguable that it ought never 
operate otherwise, but there would be a certain occult unpersuasiveness in 
any assertion that retroactivity violates the very nature of law itself”57 makes 
it jurisprudentially not wrong to resort retroactive law as means of 
transitional justice. 

Moreover, it would be very difficult for only one value of justice to 
transform a society that does not speaks to the extraordinary nature of the 
                                                
53  See for detail, USAMI supra note 48 
54  See for detail, Hart, H. L. A, ‘Positivism and The Separation of Laws and Morals’ 71 

Harv. L. Rev. 593 (1957) 
55  See for detail, JULES COLEMAN, THE PRACTICE OF PRINCIPLE: IN DEFENCE 

OF A PRAGMATIST APPROACH TO LEGAL THEORY, pg 67-73, Oxford 
university Press 2001, RONALD DWORKIN, TAKING RIGHTS SERIOUSLY, pg 14-
45, Universal Law Publishing Co. Pvt. Ltd. 3rd Indian Reprint 2005, (The Model of 
Rules I) 

56  Hart supra note 54 at 619-620 
57  Fuller supra note 50 at 650 
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transition. And it is even more difficult to bring about fundamental changes 
the new order desires while, “at the same time, remaining impeccably 
faithful to one’s favorite notions of procedural regularity”58. In fact the 
conflict between the change and such notion of procedural regularity was 
seen in post Nazi Germany and is still there to be seen in more recent 
transitions like in Nepal; 

After the collapse of the Nazi regime the German courts were faced 
with a truly frightful predicament. It was impossible for them to 
declare the whole dictatorship illegal or to treat as void every decision 
and legal enactment that had emanated from Hitler's government. 
Intolerable dislocations would have resulted from any such wholesale 
outlawing of all that occurred over a span of twelve years. On the 
other hand, it was equally impossible to carry forward into the new 
government the effects of every Nazi perversity that had been 
committed in the name of law; any such course would have tainted an 
indefinite future with the poisons of Nazism.59 

Thus, to strike the perfect balance between the past perversity and 
democratic future, transitional justice in the form of criminal trails are 
important.  

However, criminal trial and sanction is only one aspect of transitional 
justice, as laid down earlier, along with criminal trial, reconciliation also 
forms the corpus of transitional justice60. When for political ends of 
democracy and peace, people as a whole are ready to forgive the past 
wrongs; reconciliation serves as relatively less controversial and 
unproblematic transformation61. Reconciliation encompasses normally four 
concepts, truth, mercy, peace and justice62 and where reconciliation is made 
in individual and national level, in the form of pardon or amnesty for past 
wrongdoers. Even though reconciliation unlike criminal trial, forgive the 
perpetrators, reconciliation and criminal sanction actually complement each 
other in proving the point that past was wrong thus they are partners of 

                                                
58  Teitel supra note 9 at 2222 
59  Fuller supra note 50 at 648 
60  Abraham Lincoln’s ‘reconstruction’ under which he proclaimed amnesty to southerners 

after American Civil War, South Africa’s Truth and Reconciliation Commission which 
gave blanket amnesty to the members of former regimes are couple of example of 
reconciliation as a form of transitional justice.  

61  See for detail, Daly, Erin, ‘Transformative Justice: Charting A Path to Reconciliation’ 
12 Int'l Legal Persp. 73  

62  Mobekk supra note 52 
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transformation63. And reconciliation and criminal sanction both depend 
upon the particular nature of the past and transformation sought, it is for the 
individual society to choose what option is better for it. If past wrongs were 
not very grave and that people are ready to forgive and accept there can be 
no place for criminal sanction, just like South African people choose to do. 
But where the past atrocities were so grave that people cannot forgive or 
national reconciliation in such case between political leaderships is likely to 
revictimize individual people, criminal trail is the answer.      

CONCLUSION 

Constitutionalism of transition stands in a very close conformity with 
prevailing political order and yet shows such agility to be able to modify 
and generate new values for transformed order. In this way, “transitional 
constitutionalism not only is constituted by the prevailing political order, 
but is also constitutive of the perception of political change”64 thus it is both 
backward looking as well as forward looking. Transitional constitutionalism 
comes forward in a variety of different processes, and plays multiple roles, 
serving conventional constitution’s aspirational purposes as well as 
transformative purpose. In short, Transitional constitutionalism bridges 
radical political change by reconciling law, politics and constitution. 

As political change greatly shapes the constitutional values during 
transition, due to its extraordinary nature transitional constitutionalism also 
generates new process and ideas that facilitate actual change. Due to its 
jurisgenerative nature, political change and constitutionalism starts to 
complement each other. Entirely new nature of justice in the form of 
transitional justice is one example of transitional constitutionalism 
facilitating change. Transitional constitutionalism however plays more 
important role than just demonstrating the beginning of change. It also 
creates foundations for the transformation, sometimes acting as the 
conditions or pre-commitments of change and sometimes by defining 
legitimate process and methods of change. Indeed, when the very source of 
state power and authority is challenged, transitional constitutionalism serves 
to build the source of legitimacy, through transitional constitution and new 
discovered foundations.       

                                                
63  See for detail, Daly supra note 61, where the author explains at length, objectives of 

transformative (transitional) justice as both reconciliation and deterrence.   
64  Teitel supra note 9 at 2052 
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Surely, transitional constitutionalism marks a distinct variation from 
constitutionalism of normal times and dialectics of transition and 
constitutionalism may be profound. Transitional constitutionalism is a 
product of normative consideration of political change and the expectation 
of new order, than the specific and relatively more factual understanding of 
constitutionalism during regular times, which is reflected in among various 
elements the foundations of the philosophy, in the constitution-making and 
the sense of and debates on Justice. Furthermore, it is also the time for new 
beginning so is the time for generation of new values to govern the not so 
transitional period. That is transitional constitutionalism works as an 
integral part of John Rawl’s ‘political constructivism’65 of new socio, 
political and legal system by finding out the common and core values of 
new governance and society. 

 

 

                                                
65  “Rawls use the term political constructivism to describe the gradual emergence of 

constitutional consensus as a result of a step by step decision making process which 
narrows the area of parties’ political differences” cited at Teitel supra note 9 at footnote 
176 
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Unitary and centralized governance system in Nepal should 
share the blame for the abject inequality and exclusion of 
people. As unitary system failed to deliver equally among the 
people, it has been felt in Nepal that unitary system existed in 
confrontation with the democratic values. Hence, restructuring 
of state through federalism seems to be the only choice. 
However, molding the concept of federalism in Nepalese 
context is the challenge ahead. Since Nepal has its own distinct 
socio-political, cultural and geographical identity, trying to fit 
federal model of other countries may not work. Thus Nepal 
should find its own model, however some universally agreed 
principles of democracy and human rights should be employed 
to give Nepalese federalism chance to succeed and address 
current needs of the country.   
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FEDERALISM  

Federalism, in general sense, is an idea of power sharing between the 
federal government and governments of the constituent units of Federation. 
Federalism serves as an alternative method of distributing the fruits and 
advances of democracy among the poor, marginalized, backward and 
geographically challenged regions. As most often unitary system fails to 
distribute authority, resources, opportunities, justice and dignity equally 
among the people. Federalism by serving as an alternative method of power 
sharing promotes social justice and fraternity. Moreover, Federalism is also 
crucial in achieving truly democratic process within a state, where it 
transcends unity by respecting diversity. 

K.C. Wheare has long advocated that the general and regional government 
of a country shall be independent from each other within its sphere1. And 
federalism is such a system of government by which powers are divided 
between a national government and state governments each having its own 
area of substantive jurisdiction. Thus federalism can also refer to the 
division of sovereignty between governments at two levels one at the center 
and another at such defined state territory2. In this very sense, American 
founding fathers adapted federalism as an alternative to centralized and 
oppressive monarchy, which offered a new kind of balance between 
national and federal government. Madison, while advocating federalism 
proposed "residual sovereignty" of states and emphasized federalism as a 
means of individually composing one entire nation but not as composing the 
distinct and individual states to which they respectively belong3. 

According to Prof. Dicey, Federalism is a means of distributing force of the 
state among a number of co-ordinate bodies each originating in and 
controlled by the constitution.4 Prof. Dicey comparatively evaluated 
federalism with the British experience of parliamentary sovereignty and 
concluded federal Government is similar to the unitary government, as both 
possess same values of democracy.5 Additionally both comprise the unitary 

                                                
1  K.C. WHEARE, FEDERAL GOVERNMENT, Op Cited No.1 
2  See, http://www.thinkhistory.btinternet.co.ot/whatis federalism.htm 
3  Madison, cited in Outline of US Government, 1989, Office of International Information 

Programs, United States Department of State, P. 35 and 36 
4  A.V. DICEY, AN INTRODUCTION OF THE LAW OF THE CONSTITUTION, 10th 

ed, Macmillan, Universal Book Traders, India, P. 157 
5  Id. P. 138-18 
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nature, however, union is framed upon the federal model6 based on common 
national feeling of the people.7 “Federal government requires substantive 
rule of law than the unitary, as Prof. Dicey emphasized, federalism lastly 
means legalism, the predominance of the judiciary in the constitution, the 
prevalence of a spirit of legality among people”8  

At present various forms of federal government can be found in the world. 
Monarchical or Republic, Centripetal or centrifugal, cooperative federalism 
are some to name. Centripetal Federalism implies the federal government as 
the union of independent state. State combination within an entity creates a 
federal government as based on the principle of coming together of 
sovereign states, like USA. On the other side centrifugal9 federalism 
implies, the division of independent country where country is divided into 
numbers of local/territorial state. Nepal's search for federalism seems to be 
in this very line. Co-operative federalism on the other hand is, as Birch 
stated, the practice of administrative co-operation between general and 
regional governments, and the practical dependence of the regional 
governments upon payments from the general government and the fact that 
the general government by the use of conditional grants frequently promotes 
developments in matters that are constitutionally assigned to the regions10. 
Therefore, co-operative is federal in form but unitary in substance and can 
be termed centralized federalism11 e.g. India. 

Indeed, whatever be the form of federalism, unlike unitary model, 
federalism renders dual polity, as Ambedkar stated,12 "It established a dual 
polity with the Union at the center and the states at the periphery, each 
endowed with sovereign powers to be exercised in the field assigned to 
them respectively by the constitution. The union is not a League of states, 
united in a loose relationship, nor is the state the agencies of the Union, 
deriving powers from it. Both the union and the states are created by the 
constitution; both derive their respective authority from the constitution. 
                                                
6  Id. P. 154 
7  Id. P. 142 
8  Id. P. 17 
9  See. GRANVILLE AUSTIN, WORKING A DEMOCRATIC CONSTITUTION A 

HISTORY OF THE INDIAN EXPERIENCE, 1999, Oxford, New Delhi P. 561 
10  A.H. BIRCH, FEDERALISM FINANCE AND SOCIAL LEGISLATION IN 

CANADA, AUSTRALIA AND THE UNITED STATES. P. 306, Op Cited No. 1. P. 
187 

11  GRANVILLE supra note 9 
12  CAD. VII, P. 33 (India) 
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One is not subordinate to the other in its own field; the authority of one is to 
coordinate with the other.”  

Similarly, scholars have also tried to separate federalism from unitary as a 
form of confederation. Where confederation would possess following 
features,13 a) the decision of the organization is binding to all member 
states, b) there is majority voting; meaning that no state has veto power, c) 
the decision of the organization must concern with the citizens of the 
member states, d) the organization must have powers to implement its 
decisions, and e) it must possess its own financial resources.  

Above explanation tells the story that federation does not possess universal 
standard. It has also been prescribed in various phrases, intergovernmental 
relation14 "a form of distribution of power”,15 "a dual polity with the union 
at the center and the states"16 and the constitutional division of the authority 
between the central and local states or the two type of government within a 
state.  

NATURE & FEATURES OF FEDERALISM 

i. Federal institutions may differ according to social and cultural 
environments17. Hence Federalism should be stressed on functional 
point rather than on institutional. In addition universally recognized 
principles and practices of federalism are very difficult to find, 
varieties of models which posses some immutable characters must 
be judicially assimilated with divergent needs arising out of 
heterogeneous traditions, culture, geographical conditions etc. 

ii. Neither unitary nor the federal governance system is the absolute 
model. Federalism is in that sense a method, modality or system of 
democratic governance, which in comparison to unitary system is 

                                                
13   JAN-ERIK LANE, CONSTITUTION AND POLITICAL THEORY, 1996, Manchester 

University Press, UK, p.106 
14   Reagan, The New Federalism, 1972, cited in infra note 16, P 20 
15   PROF. NEUMANN, EUROPEAN AND COMPARATIVE GOVERNMENT, 1960, P. 

22 
16   DURGA DAS BASU, COMPARATIVE FEDERALISM, 1987, Prentice Hall of India 

Pvt. Ltd., New Delhi, P.2 
17   Prof. W.T. WAGNER, FEDERAL STATES AND THEIR JUDICIARY, Op Cited No. 

5, P. 16 
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least likely to turn into an arbitrary system due to the power 
diffusion in it. 

iii. The purpose of democracy is the popular participation. However, 
unitary government cannot offer large-scale participation, 
opportunities and equal recognition to all individuals. Which might 
lead to inequality, unequal distribution of resources and service and 
thus unequal development of the state. Which in turn can be 
addressed by the federal nature of the government. Therefore, a 
federal system of governance functions as a scheme of share and 
distributing authority, vested in the center among communities, 
castes, back warded and marginalized groups and individuals along 
with the people living in geographically challenged regions. 

iv. Federalism recognizes diversity and unity at the same time. Thus 
for a successful federal system of governance, emotional issues 
(Language, Casts, Religion, Territory, History, Geography, Color, 
cultural) should be closely guarded18 whereby, people can feel 
psychosomatic unity and fraternity. Federalism, hence first 
recognizes and respects the diversity by which, country then creates 
national consensus that then builds federal structure. Primary 
postulation of federal government is equality in dignity, respect and 
participation of individuals. Thus by pushing, hating and neglecting 
people true federation cannot be achieved. Probably, because of this 
reason American Scholar Reagan has said, “federalism- old style is 
dead.” Similarly ‘fellow feeling’19 as pointed out by Mills also 
concurs similar notion; “Among people without fellow feeling, 
especially if they read and speak different languages, the united 

                                                
18  DICEY supra note 4 P. 141 
19  Even though Mill has been criticized for his concept, “if Mill is right, multinational 

stake Switzerland or the US could not exist. On the other land the dissolution of the 
Soviet Union and of Yugoslav, or the ethnic tensions in Bulgaria, Czechoslovakia or 
Romania carry sufficient evidence that constitution whose creator cannot refer to a pre-
political collective identity-the most important being nationhood-might not be able to 
generated the coherence which the constitutional state needs for its functioning" 
ULRICH K. PREUSS, CONSTITUTIONALISM-MEANING, ENDANGERMENT, 
SUSTAINABILITY, Edit by Satish Saberwal and Heiko Siervers, Rules, Laws, 
Constitutions,1998, Sage Publication India Pvt. Ltd., New Delhi, California & Landon, 
P 182 and 183 
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public opinion, necessary to the working of representative 
government cannot exit..."20 

v. Constitutionally speaking it is the constitutional sharing of power. 
This requires original document that distributes authority, limitation 
and jurisdiction between the state and federal governments along 
with checks and balance, judicial review and other control 
mechanism Legally, federal structure recognizes the written 
constitution, as the agreement of fresh start as well as a means of 
keeping checks on the selfish states, by maintaining means such as 
constitutional or federal court to resolve disputes between states 
and state and federal government. Thus, it implies written 
constitution as ‘must have’ in a federal state. As, Hal Dane 
observed, "federal…describe any arrangement under which (self-
contained) states agree to delegate their powers to a common 
government with a view to frame entirely new constitutions even of 
the states themselves." 21 Furthermore, constitution in federalism is 
also important as conflict of jurisdictions marks a common problem 
in federal set up; hence a superior law of the land is inevitable to 
carve clear provisions of jurisdictions.  

BASIC PRINCIPLES OF FEDERALISM 

Unity is a basic objective of federalism. Sharing of power is a test of federal 
government as K.C. Wheare explained: when a system of governance 
embodies predominantly a division of power between government and 
regional authorities, each of which in its own sphere, coordinate with each 
other and yet are independent, then that government is federal.22  

Federalism without democracy cannot serve needs of people living in the 
age of globalization and liberalization. Hence federalism should ventilate 
the easy access of public participation, popular sovereignty, responsible 
government, and rule of law, separation of power, independent and 
accountable judiciary, and constitutional supremacy, rule of law, liberty, 
equality and fraternity, free and fair election.  

                                                
20  J.S. MILL, CONSIDERATIONS ON REPRESENTATIVE GOVERNMENt, 1991, 

Buffalo: Prometheus Books, P.16 
21   Lord Hal Dane, AG for Australia v. Colonial Sugar Refining Co., 1914, Op cited No. 

16, P. 20 
22  Supra note 1, P. 33 
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Swiss model of federation also preached a similar line. Swiss model of 
federation based on political autonomy, three tires of the federation: federal, 
canton and commune means distribution of the authority, protection of the 
interest of minority (Catholics Cantons) and democratic constitutionalism.23 

A bit different principle had been adopted in India as Ambedkar 
highlighted: As to the relation between the center and states, it is necessary 
to bear in mind the fundamental principle on which it rests. The basic 
principle of federalism is that the legislative and executive authority is 
portioned between the center and the states…The states are in no way 
dependent upon the center for their legislative or executive authority the 
states and the center are co-equal in this matter24. 

US federalism has developed for a certain purposes: equality, freedom and 
individual rights and India agreed federalism for the sharing of power and 
authority. However, federalism just for the post and power will not sustain 
with people and upshots quarrel and fighting. By this, Nepal’s experiment 
can institutionalize the following agendas as the guiding principle of 
federalism: 

a) Institutionalization of democratic practices by popular participation, 
b) Diversity and unity for national progress, 
c) Equality, fraternity and social justice, 
d) Institutionalization of good governance, 
e) Inclusiveness and empowerment of people, and 
f) Conflict management. 

OBJECTIVES: WHY FEDERALISM? 

a. Progressive and Inclusive Democracy: Democracy has no 
alternative rather than progress. Thus the failed democracy in Nepal 
can be mended by federalism through popular participation in local, 
regional and central levels making government, people oriented and 
responsible along with being inclusive. It systematically distributes 
opportunities, and ensures access and participation of marginalized, 
poor, back warded and exploited.  

                                                
23  WOLF LINDER, SWISS DEMOCRACY, (Translated in Nepali by Top Bd. Singh) 

Nepali edition, 2062, IGD, Katmandu, P. 39-85 
24  M.V. PYLEE, CONSTITUTIONAL GOVERNMENT IN INDIA, 1st ed. 2003, S. 

Chand & Company Ltd. P. 403 
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b. End of exploitation: Centralized governance of Nepal has created 
poverty, injustice, bad governance, corruption and various other 
social grievances. Which however can be destroyed or abolished by 
sharing power, resources and authority. It means abandonment of 
central exploitation and ineffectiveness. And in turn ensuring social 
justice, local development, and public participation based on 
inclusive nature.  

c. Diversity and Unity: In addition, federalism as being a method of 
power sharing and re-structuring of the state should offer benefit to 
those, who never became real citizen of Nepal. It should guarantee 
rights, along with right-based approach of development, access to 
resources and right to choice. Therefore, a corrupt, despotic and 
oligarchic past that threatened national unity and diversity should 
be amended by federalism. 

d. Restructuring of State: For a long period most Nepalese never 
became a part of Nepal rather they were pushed and exploited. 
Hence, notion of reconstruction of state for participatory, 
accountable and welfare government should be furthered by 
federalism. Restructuring means not only mere changes but 
upheavals in the political, administrative, judicial structure, inline 
with the need and satisfaction of people. Real restructuring of the 
state through federalism seeks to achieve; (i) true democracy, (ii) 
judicious representation of people, (iii) satisfaction of local needs 
and development, (iv) foster inclusiveness (v) secure social justice 
and (vi) unity in diversity. 

e. Conflict Management: From social problems to greater national and 
political problems that mark Nepal at this moment federalism must 
speak to them. Social problems stemming from inequality, 
injustice, exclusion must be addressed by such reconstruction of the 
state by the means of federalism. Similarly, federal system of 
governance should seek to transform greater national and political 
conflicts of the state. 

PREMISES OF PROBLEMS AND CHALLENGES 

Federalism apart from being desirable in many grounds has some set backs 
too. Though politically and on its external side it has proved itself strong, 
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economically it is very hostile.25 Similarly danger of conflicts of jurisdiction 
between federal and state authorities can also be quite exhausting. 
American, Indian and European model of federalism pose similar problems. 
However, aims, mission and prudence of the statecrafts and leaders can 
have impact on facing such problems. Others issues like the fight for natural 
resources, conflict between the citizens from different states, claim and 
interest on territory of the state, cost and expenditures of the number of 
government undertakings can account for lot of problems in federalism. 

Nevertheless, system itself makes no demand and holds out no promises. 
People make demands and should keep promises. Nepal, during the two 
decade of modern democracy was not able to advance the country except 
personal development of some elite. Hence, since, culture has been of 
exploitation challenge may arise in power sharing even within federalism. 
So federalism alone can never empower poor, marginalized and back 
warded, without transforming culture of favoritism, oligarchy, severe 
political polarization, obsession of power and corruption. 

Similarly strength of judges and judiciary is also an important premise of 
federalism. Since, it is possible in federal structure, various conflicts, 
claims, disputes may arise among states or between states and the federal 
government, judges and the judiciary must be competent and prudent 
enough to understand the gravity of conflicts and should be able to carryout 
their function properly. However, little skill and ability on the part of the 
judges in this regard could well subvert federalism. Indeed as Alexis states, 
“The federal Judge must not only be good citizens and men posed of that 
information and integrity which are indispensable to magistrates but they 
must be statesmen-politicians, not unread in the signs of the times, not 
afraid to bare the obstacles which can be subdued, nor slow to turn aside 
such encroaching elements as may threaten the supremacy of the union and 
the obedience which is due to the laws… if the supreme court is ever 
composed of imprudent men or bad citizen, the union may be plunged into 
anarchy or civil war.”26 Judges in federal Nepal should also possess 
necessary qualities to preserve this prized notion of federalism in Nepal. 

                                                
25  Dr. Leacock, cited in V.D. MAHAJAN, POLITICAL THEORY, 14th ed, 1988, S. 

Chand and Company Ltd., P. 471 
26  ALEXIS, DEMOCRACY IN AMERICA, 1835, cited in A.C. Kooper, Selected 

Constitutions, 4th Ed, 1963, S. Chand & Co., New Delhi, P. 330 
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Another deep-rooted problem that could hinder the fostering of federalism is 
the nature of human itself, which feels compelled to exploit others. Which 
translates into corrupt, abusive psychology driven by vested interests, 
ultimately affecting good polity even that of federalism.  

OMEGA 

Unequal development and exclusion is the reality of the Nepalese 
experience of centralized governance of Nepal. However, it cannot be cured 
only by the federal maps and governmental offices. Hence any effort to 
change the form of governance should also address corruption, exploitative 
mind of leadership and governmental officials, unaccountable and harassing 
system of court that reduces and kills the public faith by rendering injustice. 
Otherwise, federalism would only end up being another way of creating 
posts for leaders as governors, chief ministers, legislatures, and people are 
further burdened of all the expenses of federalism. 
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A federal structure not only receptive to recognize the diversity 
but also to institutionalize an economically mobile mechanism 
of a torn economy like that of Nepal is to be devised. The 
certainty in electoral law could procure inclusion “within” 
economically guided federal constituencies, inclusive of the 
notion of positive discrimination. For, apart from 
representation in every aspect and protection from persecution 
in the name of culture, law would not be able to pursue any 
greater purpose. So enrichment and development of culture is 
solely a group interest and it begins where the protective 
purpose of law would end. Thus, legal reasoning seriously 
requires recognizing bases of Federality. 
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BACKGROUND 

Heterogeneity in culture and community has historical implications of 
existence. Nepal is one society which expresses the above statement and 
diversity has proliferated over time. The feudalistic structure sustained the 
diversity of people in the form of the caste system in Nepal. Other races like 
the Mongols ended to profuse and construct a quantitatively high 
multiplicity of castes and ethnicities in Nepal. Roughly, there is also a clear 
distinction between the people of the plains and the hills. 

The projected population for the year 2006 was 25.8 million and more than 
100 caste/ethnicities are enumerated by the census of 2001. The whole 
geographical expanse of this country has been divided into three regions of 
Terai, Hill and Mountainous regions. There are five development regions, 
Far-Western, Mid-Western, Western, Central and Eastern regions.1 

For a long time, Nepal focused on the physical planning and the 
bureaucratic network aspects to achieve decentralization. Doing so, the 
central political machinery maintained a good political and economic 
control over the country.2 

From the period of unification, a centralized system of administration with a 
hardly questioned centripetal accountability of the capital-Kathmandu was 
challenged in the popular dissent of 2063. Though there were attempts to 
decentralize power in the past, it was still maintained in unitary-centrifugal 
line of authority. 

Popular movement in Nepal in 2063 when struck embarked to-“change the 
system, we believe”. Certainty in rigid exclusion and the insufficiency in 
laws were reasonable enough to question the unacceptable rationale behind 
their supremacy. Certainty of discrimination was perceived and fought back. 
In 2063, popular needs provoked off the flare of uncertainty in law, for the 
Constitution of 1990 was repealed. Transitional legal development did 
attempt to certain non-discrimination, on the basis of sex, caste, religion, 
origin, language or ideology3. But the rate of material progress is 
discouraging compared to the legal matter already devised. 

A brief account of this society’s norms would prove efficacious to explain 
for the recently realized need of federality. 

                                                
1  Nepal in Figures 2006-Central Bureau of Statistics, Govt. of Nepal  
2  Dr. Alok K. Bohara- Nepal Needs Federalism to Achieve Much Needed Political 

Decentralization or Devolution. (Nepalnews.com- site surfed on 1st January,2008) 
3  Interim Constitution of Nepal, 2063 Article-13 
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Social injustice erupts from exclusion. And this has been exemplified 
explicitly in Nepal, as of the clutch on power and economy, by minorities, 
held through a composition of politically superior positions in the social 
structure. 

The social class “psychology” excluded in the past a large chunk of the 
population from developing out of their socially motivated limitations. This 
has had a pernicious effect on the contrived underdevelopment of people 
‘lowly classed’ in the social structure. The higher classes are however 
highly advantaged in educational, political and economical aspects. 

Hence, an unavoidable need has surfaced to set action through law 
guaranteeing freedom from all forms of negative discrimination to uplift the 
disadvantaged and to promote co-operation. And “Certainty in Law” is the 
only means remaining on our discretion to accomplish it. So the Constituent 
Assembly election is “compensation” in consequence to the damage caused 
after centuries of exclusion. The transitional phase is a crackdown on the 
old and the rejuvenation of a new. If the new is not achieved it would cause 
an inexorable chain of disaster, I perceive. 

Firstly, it is necessary to understand the difference between regional 
variation and regional inequality.  Among different regions, due to natural 
qualities or resource variance different identifying characters cause to 
develop and divide labor, which would be normal in the path of 
development.  And this is only called regional variation. But, if a region in 
comparison to another region cannot mobilize and use its resources and 
comparative advantages then it will give birth to inter-region inequality.  
Our concern now is not regional variation but regional inequality.4 

Conclusively, a Federal Structure in Nepal is the struggle for recognition of 
identity and its subsequent inclusive representation within the same social 
structure. It is a struggle to “establish” identity within, rather than to 
“separate” from the whole.  

PROBLEM IDENTIFICATION: THE RESURRECTION OF 
IDENTITY IN CRISIS 

There is a huge debate concerning the basis of Federality. Identity is to be 
recognized, through representation and simultaneously the balanced access 

                                                
4  DR. BABURAM BHATTRAI, RAJNAITIK ARTHASASTRAKO AKHIJHYAL BATA, 

Chapter: Nepal ma Chettriya Asamanta:Jilla-gat Tulanatmak Adhyan (A prespective 
from the window of Politico-Economy, Chapter: Nepal’s regional Inequality- A district 
level comparative study), Jana Dhowni prkasan, Kathmandu p208-209 
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to resources must be refurbished, or else an economically mobile 
mechanism can never be institutionalized. Neither of the factors can be 
compromised for the other. A single sided basis to decide federality would 
only jeopardize the poor economy, of a country like Nepal. This 
concurrence has to be upheld and must be made fluid to the extreme 
possible. Constitutionally placed laws are the beginning of the “certainty in 
law” we intend to establish. 

When a state structure is framed on the basis of ethnicity, they would also 
be freed from religious, lingual, cultural oppression, therefore it must be 
considered as the primary basis of federality. In this way Limbuan, 
Khambuan, Magarat, Tamuwan, Tamwasaling, Tharuwan, Newa; when 
these prospective states are made, it would justly solve all types of 
oppression of all ethnicities5. 

However, it would be difficult to guarantee that, this uniformity of 
language, culture or religion of one ethnicity, would not infringe the similar 
rights of another group. Nepal is not only “nationally diverse”, also 
“regionally”. In each constituency (prospective ethnic states) a wide array of 
ethnicities and sub ethnicities would be present. Neither majorities can 
overshadow the needs of minorities in a constituency nor can perfect states 
belonging to one ethnicity be made. Stagnation would again occur on an 
ethnicity based integration procedure. 

There are more than hundred ethnicities and with over a hundred linguistic 
groups, in this land. It is simply intriguing to imagine in what way possibly, 
can we profuse such a diverse whole. Many ethnicities are found to be 
speaking the same language, and only linguistic features differentiate sub-
ethnicities. It is assumed that such differences if overlooked could prove to 
be volatile. Not to forget we find groups who heavily guard their sub-ethnic 
interests too. This is not wrong. After all, all the groups want is their culture 
and identity to be protected. But, law must avoid conflict with its supremacy 
which I perceive is possible to attain. 

Therefore, a person may belong to one ethnicity but has learnt to speak the 
linguistic variation belonging to another group while owns property in 
another region and works for a living in yet another region.  How can 
masses of such character be integrated? There would be accolades, if 
without conflicting interests one could devise such a method for Nepal, to 
do so! Sadly this is not the order of the day. 

                                                
5  BHAWANI BARAL, YASTO HUNUPARCHA RAJYA KO SAMRACHANA, Swayta 

Shasan Sarokar Manch, Nepal p112 
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In Belgium, a mechanism is in operation to inclusively recognize 
differences in language and communal belonging at the same time. Belgium 
is a federal state made up of communities and regions6. There are three 
communities- French, Flemish and German7. There is another division on 
the basis of region- Walloon, Brussels and Flemish8. And another division 
on the basis of linguistic regions- French speaking, Dutch speaking and 
bilingual region of Brussels-capital French and German speaking region9. 

In Belgium people have been integrated as there are far fewer ethnic groups, 
compared to Nepal. A similar federal structure for integration in Nepal as 
such, would be impossible to implement. The number of ethnicities 
primarily would raise innumerable controversies. 

DIVISION INTO A 100 STATES!  

Firstly, Nepal cannot be divided into 100 states. Even if it were, then the 
inhabitants of one state would not entirely belong to one ethnicity. Could we 
marginalize the minorities in a region while recognizing the majorities? 
Population of ethnicities is distributed in small figures in all parts of the 
country. As a result there would be no absolute majority of a population so 
as to demarcate a state solely belonging to one ethnicity. On top of that not 
to mention, the complexity of sub-ethnicities which always follow? 

ENSURING REPRESENTATION  

Secondly, the more important concern is to ensure representation. 

Majoritarian electoral designs are not, in the abstract, a better choice for a 
polity than are forms of Proportional Representation. In fact, the exclusion 
of [ethnicities or] a political party through, for example, the restrictive first-
past-the-post design may lead to a small [ethnicities’ or] party’s frustration 
with the institutions of democracy and push excluded [ethnicities or] parties 
to adopt more extreme positions. Thus in turn, may threaten democracy.10 

 

                                                
6  The Constitution of Belgium- Article 1 
7  Id. at Article 2  
8  Id. at Article 3 
9  Id. at Article 4 
10  Cindy Skach, The newest separation of powers: Semi-presidentialism, International 

Journal of Constitutional Law, Vol. 5, No. 1, January 2007,  p 106 
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REGIONAL SOLUTIONS OF REGIONAL PROBLEMS  

Thirdly, representation has to happen “regionally” rather than from the 
whole nation’s population. The Constituent Assembly elections are to create 
ownership in law, which directly emphasizes the absorption of state power 
outwardly through representation of all ethnicities in all regions to 
emancipate all oppressed classes. The notion of “Regional solutions of 
regional problems” simultaneously, through a ‘symmetrical federality’, 
latently pursues a higher need to devolutionize power presently centralized. 
This is the most significant notion of the period. Devolution would lose its 
meaning, if the central power of Kathmandu still has the opportunity to 
remain intact. 
Hence, if a particular ethnicity in a region is to be represented then it must 
be in ratio to its population present in that region. Thereon, difficulties of 
representation more specifically, would become regional than national. All 
ethnicities must be represented in all federal units according to their 
presence, to a minimal of at least one seat i.e. if the population of an ethnic 
group is low. Federality is to free regions from compliances of the center, 
and a symmetrical structure conjures to lead us towards it. 

EQUALITY 

Fourthly, equality before law and equal protection by law is the whole 
rationale behind Inclusivity in Nepal.  
Perhaps an account of a Kirant individual could polish the idea of Inclusion. 
If a kirant individual eats a cow, an act which is not punished by law, if the 
cow was found dead rather than killed for consumption. However, in the 
police station, when he is questioned for the act, the linguistic difference in 
his answer makes his innocence for the earlier act of eating a dead cow 
sound the latter of eating a killed cow. Due to a lingual difference he is 
convicted of a term of 20 years of imprisonment. Such conditions are to be 
prevented. 
Inclusivity, invests linguistic differences to be recognized and protected. In 
the above example, it would amount to necessary knowledge of police 
officers and judges about linguistic differences which would have to be 
taken into consideration by them in their judgments. Or translators of 
language should be made available11. Clearly, non-recognition of identity 
impedes a person from exercising his/her cultural right of language and law 
is to hold any violator liable. This could save a person’s right to justice from 
being violated. 

                                                
11  Human Trafficking and Transportation (Control) Act, 2064, Article 11 
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So, culture is an individually enjoyed right though it requires the existence 
of a group to exercise it. It is right “in personam” than right “in rem”. 
Meaning recognition and protection in the form of rights, would be 
instrumental just enough to retain from concerned persons or authorities, 
restitution or compensation. Obligating the whole world for the same 
cultural right may be “right in rem” which is impossible to obtain. 

The purpose of law is to recognize and protect such interests of identity 
from being violated. And this purpose of law ends, at the point where the 
will and responsibility of the ethnic groups to enrich and protect their 
culture on their own, begins. 

REALITY- MORE REASONS TO DEVOLUTIONIZE 

Nonetheless infringements on fundamentally guaranteed cultural rights12 do 
not cease, and this further consolidates our concern to propagate devolution 
of power. 

On 29th Poush, 2064, Post offices, Nepal Telecom offices, Electricity offices 
and Water supply offices within Dharan Municipality and within the area in 
the District of Sunshari were directed from 'above' to remove boards which 
had the name of offices written in the Siringjya script of Limbu language. A 
historical revelation depicts, Kings in the past or of the present [or other 
powers] have always remained devoted to their language of the Khas or 
belonging to the Aryan origin; Nepali in the devanagiri script.13 If the above 
incident is the continuation of history, then it would not be difficult for the 
population to grasp and point out the irrelevancy of the Interim Constitution 
of Nepal, 2063. If the government itself encroaches upon the fundamental 
rights of the citizens, then who is to provide protection, envisioned by law. 
Still the constitution is above the government and it must abide to it. Kirants 
cannot be forced to use Nepali language. They have the constitutional right 
to speak the language they choose to. No language is superior to the other. 

This clearly enlightens us of our past, present and which further strengthens 
our conviction to devolutionize power. Such basic rights if ignored, then 
upsurges of communal segregation probably would attempt to establish 
identity “separate” than identity “within”. Denial of rights can give us a 
reason to fear secession. 

                                                
12  Interim constitution of Nepal, 2063, Article 13 
13  Arjun Babu Mabuhang, Limbu bhasa ma bandez, Kantipur Publications, 11th Magh, 

2064 p 7  
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WHAT DO WE SPEAK IN? 

Sixthly, if three people speak Chinese, French and Italian which are three 
different languages, how would they then communicate? Either a common 
language could be spoken or else translators would have to be hired. 
Similarly, communities could speak and protect their languages but when it 
comes to political, economic, social or cultural interactions, which language 
“could” they commonly use? Can one community impose the other to speak 
their own language? 

Apart from the need for a common language, the official language to be 
used regionally for legal matters further aggravates complexity. “Nepali” is 
the most commonly spoken and understood language. If it were declared as 
‘lingua franca’ then certainly language would never again enrage disputes. 
The recognition of Nepali language as a ‘lingua franca’ for all is perhaps the 
last alternative to get loose from the trap, as the inevitable solution. 
Simultaneously, paralleled regional consensus should be employed to let the 
people decide democratically, which official language they would prefer in 
their region. 

CONCLUSION: ECONOMIC DETERMINISM OF FEDERALITY 
WITHIN REALMS OF NATIONALITY ND REPRESENTATION 
WITHIN FEDERALITY 

Law would have to recognize the huge diversity of group identity nationally 
but ensure representation regionally. One strong reason for such an 
arrangement would be scattered presence of groups in all regions of Nepal. 
As a matter of fact, nationalism will always supersede, i.e. a person will 
always be a Nepali first, and then belong to a certain group. This is because 
the constituencies’ power would only be purposive to the extent of 
representing groups than recognizing nationality which is pre-determined; 
voting rights. Constituencies’ constitutions in congruence with the national 
constitution could generate more ownership of the law. It would consolidate 
the faith of the masses in diverse representation within a constituency. 
National unity will reach summit, for diversity will be encompassed within 
a constituency but expressed nationally. 

If devolution occurs and power is enjoyed by a constituency, contingency 
on the center would prospectively be on a gradual decrease and an 
economically sound regional mechanism becomes pertinent. With solutions 
of representation and culture already secured, what remains to be addressed 
is economic determinism of the regions. And this economic determinism of 
Federality of Nepal would already be inclusive of identity. 
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Abstract 

 

The role of primary legal sources becomes apparent when 
looking at the way legal reasoning works. Logic is crucial for 
legal reasoning. The use of basic logic in the legal field differs, 
depending on whether one is dealing with statutory law or with 
case law. The concept of statutory law is based on the 
syllogism. And in the absence of statutes, the syllogism does 
not work as easily. Dealing with case law requires a different 
approach. Overall, using primary sources, mainly statutes, in 
the process of legal reasoning increases the precision and 
convincing nature of an argument. Reasoning on the basis of 
knowledge of law alone will usually be quicker, but rarely 
achieve the same amount of precision and consistency. If, 
however, the main aim of legal education consists in enabling 
the students to “think like a lawyer”, to be able to apply the 
law and analyze it, them using primary legal sources gains in 
importance. 

 
                                                
  The title is obviously a reference to RONALD DWORKIN’s famous work Taking Rights 

Seriously, New edition, Duckworths (1996). I do not claim in any way that this article 
will be of an originality and depth comparable to Dworkin 

*  Doctrate in Law 2006 (University of Fribourg) after research at Stockholm University 
(Sweden), Max Planck Institute of International and Comparative Private Law 
(Hamburg) and Swiss Institute of Comparative Law, currently Faculty member 
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INTRODUCTION 

I have been having the privilege of teaching and studying within the 
stimulating framework of Kathmandu School of Law for over a year now. 
This experience of getting to know a different legal system in a foreign 
cultural and social context has been very inspiring. My aim as a 
comparative researcher consists in identifying similarities and differences in 
order to understand the Nepali legal system and in finding out more about 
law in general. Often, thoughts come up when observing difference to what 
one is “used to”. One such observation stands at the beginning of this 
article. 

Already early on, I observed Nepali students were not bringing their 
collection of statutes to class – while in Switzerland you can recognize a 
law student by the fact that she is carrying a Code or a collection of statutes. 
As a student, I realized that the teacher was hardly ever citing, reading or 
even referring to the literal wording of statutes. For me as a foreigner still 
struggling to master the difficulties of the Nepali language, I did not mind, 
as I depended on English accounts of what the Nepali law was anyway. 
However, when time of exams approached, this changed. I found out that I 
was not allowed to use any statute for answering the exam-questions. Thus, 
I attempted to learn the content of the statutes by heart, and I am still 
wondering how future Nepali advocates manage to learn all relevant laws 
by heart in order to pass the bar exams. These observations show a 
significant difference in the way a Nepali and a Swiss future lawyer is 
dealing with primary legal sources in their legal education.  

This personal experience as a comparative researcher in Nepal was very 
thought-provoking. I first started wondering why there is such a difference. 
My first idea was to see Nepal as a system where case-law was more 
important than statutes, thus I assumed that there were only few statutes. 
This hypothesis was proven wrong, when I discovered the existence of the 
Muluki Ain, the main codification covering core areas of law as well as 
other important Acts. Thus, I needed to come up with other ideas.  

One reason for the habit of learning statutes by heart might be a general 
culture within the education system of ‘learning by heart’, which I was told 
about by several people. Connected to that culture might be the very high 
and respected position of the teacher, which might incite relying on the 
words of the teacher alone without relying on other (more authoritative) 
sources. Another reason probably lies in the complexity of the language in 



Taking Statutes Seriously: A Comparatists’ ... Dr. iur. Lukas Heckendorn 

 - 83 - 

which Nepali statutes are generally formulated. Already the English 
translation of a recent Act such as the Nepali Contract Act 2000 contains 
complicated formulations, and my students tell me that understanding parts 
of the Muluki Ain are very difficult. Thus, it is much easier and quicker to 
tell the students what the statutes say than to have them read what is written 
in it. The complexity of the legal language again might be politically 
explained. Political leaders since the 18th century were autocratic until the 
advent of democracy in 1990. They were probably not so much interested in 
making clear and understandable laws. Rather, they used law to strengthen 
their own position. The officials applying law were thus more dependent on 
(direct or indirect) instructions of the powerful than on their own and 
independent interpretation of the text. Thus, the political circumstances did 
not favour a culture of primarily dealing with texts.  

All answers which had come to my mind on the first question (why are 
statutes rarely used?) refer to the broader background of the Nepali life: the 
general culture, the education system and the political system. Scientifically 
verifying or falsifying any hypothesis was far beyond my possibilities, 
capacities and specialization. I therefore gave up this enterprise - and 
continued thinking.  

The second question was more limited to the legal field. I started wondering 
about the consequences of not using statutes in legal education. In order to 
obtain a preliminary answer, I started thinking about what, working with 
primary legal sources had meant to me during my legal education in 
Switzerland. I realized that through the emphasis on reading and analysing 
the wording of primary legal sources, working with them has become an 
indispensable part in my process of reasoning. For me, the thorough 
analysis of statutes is essential in dealing with a legal question. A legal 
argument is often built around the wording of a statute. It becomes logical, 
understandable and, most importantly, verifiable due to the constant 
reference to primary legal sources. In my opinion, legal reasoning is one of 
the essential lessons I learned during my studies1. In fact, I once left a first 
year student puzzled: on her modest remark, that she did not know much 
law yet, I replied that I did not do so either (in spite of working on my 
doctoral thesis). This still holds true. I have some idea of how to deal with 
law, how to analyze and apply statutes and precedents, but generally I do 

                                                
1  In the western world, many writers state that making one “think like a lawyer” is an 

essential aim of legal education. See e.g. GLANVILLE WILLIAMS, Learning the Law, 
13th edition, Sweet & Maxwell (2006), 2 and 26. 
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not have detailed knowledge of statutes. Without primary legal sources, my 
legal reasoning is likely to become vague and to lack in precision and 
vigour. Thus, for me, primary legal sources are essential in reasoning. 

This realization of the role of legal sources also affected my teaching. 
Teaching, in my perception, is not in the first place transmitting knowledge, 
but more importantly trying to create understanding. My main aim as a 
teacher is to make students think. As methodology enables one to think like 
a lawyer, I started using primary legal sources in class. When asked about 
contributing to this Journal of the Law Students Society, I gratefully 
accepted this opportunity of addressing a greater public. This article 
explains the methodological issues which lie at the heart of my approach to 
use legal sources in legal education. Its aim consists thus in encouraging 
students to consciously and actively work with primary legal sources in 
order to improve their methodology and critical thinking. 

Admittedly, for a comparative researcher, this enterprise can appear 
doubtful. If the non-use of statutes in legal education is a part of Nepali 
legal culture (and thinking), does a proposal to increase using statutes not go 
against that culture? Does it not risk changing that culture? I do admit that it 
does. However, for several reasons I think that it is not a fundamental, 
intrusive or negative change in the legal culture. First of all, in my 
experience, my way of reasoning was generally understood and accepted in 
interactions with Nepali lawyers. I did not perceive any fundamental 
difference when discussing legal question. What is more, my way of 
critically analyzing judgements by Nepali courts was thought to be 
convincing, and the judgement had even been criticized before, by Nepali 
lawyers. Thus, my way of reasoning, which has formed in years of dealing 
with primary legal sources, seems generally acceptable and understandable 
in the Nepali context. Second, using statutes in legal education was recently 
recommended at a teacher-training event at Kathmandu School of Law. In 
addition, when I enquired practicing lawyers about their working method, 
they indicated that consulting the relevant statutes was part of their dealing 
with a case. The proposal thus aims not at fundamentally changing the way 
lawyers work with law, but to improve the quality of legal reasoning by 
integrating legal statutes at an earlier step, more consciously. Third, as will 
be argued later on, dealing with primary legal sources might be a step to 
address several issues in the Nepali legal system which lawyers and 
laypersons complain of. Fourth, one advantage of comparative work 
consists in being able to bring in new ideas and, due to a difference in 
perspective, observe other issues than domestic lawyers. Sharing my 
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thoughts is therefore one way of making comparative study useful. Finally, 
the article is only a proposal – any one is free to follow it or not. Thus, in 
my opinion, the possible gains from this article outnumber the risk of 
destroying a part of Nepali legal culture.  

The role of primary legal sources becomes apparent when looking at the 
way legal reasoning works. This article therefore starts by describing the 
theoretical logical application of law. It would however be an illusion to 
believe that this is the whole story. Therefore, the second part discusses the 
practical issues when proceeding according to this approach. The third part 
analyzes advantages and disadvantages of working with primary legal 
sources at each of the respective steps. The final part will present the 
conclusions following out of this analysis. 

THE LOGICAL APPLICATION OF LAW IN THEORY 

1) Basic Concepts of Logic 

Logic is a way of valid reasoning. It is the process of validly arriving at a 
new conclusion by the way of inferring or deducting from given premises. 
In the Western world, it was the Greek philosopher Aristotle (384 – 322 
BC) who first systematically studied formal logic2. His findings have had 
tremendous influence on western thinking3. Even though formal logic has 
progressed vastly in the 20th century4 and brought to light many limitations 
of Aristotelian logic5, the basic concepts of his logical argument remain 
influential. For the purpose of this article, it is sufficient to discuss the two 
most influential ways of traditional logic reasoning: inductive and 
deductive. 

Deductive reasoning is the process of deriving a particular conclusion from 
a general proposition6. It generally takes the form of syllogism, the most 

                                                
2  See ROBIN SMITH, ‘Aristotle’s Logic’, The Stanford Encyclopedia of Philosophy 

(Winter 2006 Edition), Edward N. Zalta (ed.), http://plato.stanford.edu/archives/ 
win2006/entries/aristotle-logic/ (accessed on 22.11.2007). 

3  In detail see .GALINA SORINA, Logic and Law in Russian and Western Culture, 
http://www.bu.edu/wcp/Papers/Law/LawSori.htm (accessed on 21.11.2007). 

4  PETER SUBER, “Legal Reasoning. After Post-Modern Critiques of Legal Reason”, Legal 
Writing, The Journal of the Legal Writing Institute, 3 (1997) 21-50, 
http://www.earlham.edu/~peters/writing/leglreas.htm, (accessed on 21.11.2007). 

5  SMITH, supra note 2. 
6  IAN MCLEOD, Legal Method, 3rd edition, Palgrave Macmillian (1999), 14. 
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famous achievement of Aristotle7. A syllogism requires two premises, i.e. 
two categorical sentences, which have exactly one term in common and 
allow for a conclusion connecting the two terms not in common in the two 
premises8. In abstract terms, syllogism operates along the following 
formula: If A=B and B=C, then A=C9. Aristotle’s illustrates a syllogistic 
argument with the following famous example: If all men are mortal (major 
premise) and Socrates is a man (minor premise), then Socrates is mortal 
(conclusion). The example is very compelling. In fact, deductive reasoning 
allows for a guarantee of the correctness of the conclusion10 and is therefore 
the strongest argument11. Thus, deductive reasoning is the clearest form of 
logic reasoning. 

Inductive reasoning is the process of formulating a principle of general 
application out of individual observations12. After observing the same 
connection between phenomena for many times, one concludes that there is 
a general connection between the two phenomena. Inductive reasoning most 
commonly consists in reasoning by analogy13. Analogy is the process of 
inferring that a number of different things which are similar in some ways 
might also be similar in other ways14. For example, from observing 50 
different dogs (same species, different colour and size) having four legs, one 
can conclude that every dog has four legs (similarity in species equals 
similarity in the number of legs). Similarly, after having observed the sun 
rising in the east for 200 days, one might expect the sun to rise in the east 
also on the 201st day. Inductive reasoning is however less convincing than 
deductive reasoning, it only gives some degree of strength to the 
conclusion15. Inductive reasoning allows prediction but will not give 

                                                
7  SMITH, supra note 2. 
8  Ibid. 
9  MCLEOD, supra note 6, 12; see also PATRICK KEYZER, Legal Problem Solving, A Guide 

for Law Students, Butterworths (1994), 44. 
10  JAMES HAWTHORNE, “Inductive Logic“, The Stanford Encyclopedia of Philosophy 

(Winter 2007 Edition), Edward N. Zalta (ed.), http://plato.stanford.edu/archives/ 
win2007/entries/logic-inductive/ (accessed on 22.11.2007). 

11  PATRICK KEYZER, Legal Problem Solving, A Guide for Law Students, Butterworths 
(1994), 45. 

12  MCLEOD, supra note 6, 14. 
13  IRVING M. COPI/CARL COHEN, Introduction to Logic, 9th edition, Macmillan (1994), 5th 

Indian Reprint, Prentice Hall (2000), 452. 
14  MCLEOD, supra note 6, 15. 
15  KEYZER, supra note 11, 45. 
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hundred percent of certainty16. Depending on the accuracy and numbers of 
observations, the conclusion might be more or less probable – and thus 
more or less convincing. In spite of these limits, inductive reasoning is a 
very powerful tool in scientific reasoning. 

2) The Application of Logic in Legal Issues 

Logic is essential in legal reasoning17, at least in the western legal culture18. 
For this reason, reference works on legal methodology generally deal with 
logic. The use of basic logic in the legal field differs, depending on whether 
one is dealing with statutory law or with case-law.  

a. Three Steps in the Application of Statutory Law 

The concept of statutory law is based on the syllogism. Lawyers applying 
statutory law constantly think (and argue) in terms of syllogism. The legal 
rule is the first (major) premise, the facts of the case are the second (minor) 
premise and the legal consequences of the individual case are the 
conclusion19. Thus, if the legal rule says that the person above 18 who 
intentionally kills another person will be imprisoned for twenty years and, 
according to the facts of the case, Sita (a human being) has intentionally 
shot Hari (another human being), Sita will be imprisoned for twenty years. 
If, however, Sita shot a buffalo, if she negligently shot Hari or if Sita hits an 
animal which by some accident came in contact with the trigger, the 
conclusion is not possible. Thus, the Court can only convict Sita if the 
minor premise (the facts) corresponds with all elements of the major 
premise (the law).  

Working with statutes invites for deductive reasoning. Any lawyer arguing 
in the syllogistic way should be able to convince, at least on the issue 
whether that legal rule applies or not. The conclusion is logically absolutely 
binding. For this reason, I recommend all students to construe their 
argument in the syllogistic manner: start with the relevant rule, then explain 
the facts of the case, and finally analyze how the facts correspond to every 
element of the rule in question. If this argument is successful, it is safe to 
conclude that the rule applies. It is equally possible, from the point of view 

                                                
16  HAWTHORNE, supra note 10. 
17  KEYZER, supra note 11, 40. 
18  According to SORINA, supra note 3, logic plays a much greater role in the western legal 

tradition (common and civil law) than in the Russian legal culture. 
19  MCLEOD, supra note 6, 12. 
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of logics, and even more customary in the legal field, to start by explaining 
the facts, then discuss the legal rule and then analyze the application of the 
rule to the facts. The important element is to separate the argument in four 
different parts (facts, law, application, conclusion). In that way, the 
conclusion of the argument can be shown as logically necessary and valid. 

b. Two Approaches of Working with Case-Law 

In the absence of statutes, the syllogism does not work as easily. Dealing 
with case-law requires a different approach. Basically, there are two 
possibilities: a more sophisticated (and compelling) three step approach, 
leading to a more compelling conclusion, or a simpler two step approach.  

The first possibility starts with inductive reasoning. On a specific issue, the 
lawyer starts by compiling many cases which the court decided in a certain 
way. The cases need to be similar in the relevant facts20. On the basis of 
similar factual cases, it will be possible, by inductive reasoning, to 
formulate a legal rule. The following example illustrates how this might 
work. The court convicted Ram who shot Hari to twenty years of 
imprisonment. The court also convicted Raj who killed Sushila with a 
khukuri to the same amount of imprisonment. In another case, the court 
convicted Puja, who killed Sita by throwing stones at her. With the use of 
these and more cases, the following rule can be established: a person who 
kills another person will be punished with twenty years of imprisonment.  

Once the rule is established, it is possible to follow the syllogistic reasoning 
described above. The concrete facts of the case will be analysed as to their 
coincidence with the rule. It will then be possible to conclude. While the last 
conclusion is logically absolutely correct, the strength of the entire 
reasoning depends on the amount of cases (and possible contradicting cases) 
used in order to establish the rule. The inductive step is more fragile – and 
therefore often contested in the legal field21. Nevertheless, an argument 
carefully constructed along this line will be logically convincing and 
understandable. 

There is another, simple possibility of legal reasoning with cases. According 
to that approach, the case is interpreted as affirming a legal rule by itself. 
The decision of one single case will thus establish the rule and serve as 
                                                
20  JAMES A. HOLLAND / JULIAN S. WEBB, Learning Legal Rules, 2nd edition, Blackstone 

(1993) 2nd Indian Reprint, Universal (1996), 222. 
21  KEYZER, supra note 11, 45. 
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major premise. The facts of the new case will be the minor premise. If the 
facts of the new case correspond to the situation in the old case, it is 
possible to logically deduce that the new case will be decided in the same 
way as the old case. The same example as before might illustrate this 
approach. The court convicted Sita who had shot Hari to twenty years of 
imprisonment. In a new case, Nirmala shot Raj. Logically, the court will 
convict Nirmala to twenty years of imprisonment.  

This second approach appears simpler in the method. However, it will 
generally be more difficult to establish the logical consequence. Two cases 
are never identical – maybe Puspa was Raj’s wife, while Sita had nothing to 
do with Hari, Puspa was provoked by Raj, etc. Life is full of differences. 
Deciding when a case is similar and when not is one main difficulty of a 
case-law system22. In that context, the common law methodology speaks 
about the distinguishing one case from another – an art in its own23. Thus 
using the first approach makes it possible to eliminate the difficulty of 
absolute identity between cases by making an abstract rule. Even though the 
logical concept in the first approach is inductive and deductive reasoning, 
the argument might be stronger compared to the second approach. 

THE PRACTICAL ISSUES 

As shown above, applying statutes and case-law does involve a logical 
process. However, following the logical process is not necessarily easy in 
practice. There are several reasons for this. One reason lies in the fact that a 
lawyer needs to decide what premises might apply to the facts of the case. 
Another reason might be the differences of the objectives of logic and law 
functioning of law. In spite of these difficulties, using logic in law has some 
benefits also in practice. 

1) The Hidden Issue: Selecting the Premises 

Syllogistic reasoning starts with premises: law and facts. Facts do exist 
independently of any process of reasoning. However, getting to know the 
facts requires reasoning. Thus, in legal proceedings, the court first has to 
establish the first premise, i.e. what situation of facts actually existed. Direct 

                                                
22  BONITA ROBERTS/ LINDA L. SCHLUETER,, Legal Research Guides: Patterns & Practice, 

Contemporary Legal Education (1990), 3. 
23  GLANVILLE WILLIAMS, Learning the Law, 13th edition, Sweet & Maxwell (2006), 101-

103. 
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proof generally enables deductive reasoning, circumstantial evidence calls 
for inductive reasoning24. The process of establishing facts therefore uses 
logic, but it is dominated by analogical reasoning25 and by more or less 
fortuitous circumstances such as the rules of evidence, the credibility of 
witnesses, etc. In addition, analogies rely heavily on what the people 
involved consider as ‘normal’, ‘usual’ and ‘true’, according to their opinion 
and experience. Thus, establishing the first premise does not follow pure 
logic, but is a difficult process.    

The second premise (what law is relevant) is even less given – not even in 
cases at law school or to be decided by upper courts. Thus, the major 
premise, i.e. the relevant statute or case(s), has to be found. Theoretically, 
the process of finding the relevant premise is also a logical process. One 
could go through all the legal rules and test with every legal rule whether 
the facts match with the rule or not. Ideally and ultimately, end up with the 
applicable rule(s).  

However, this process would be very time consuming. Therefore, lawyers 
generally approach the legal issue and then look for the relevant rule in that 
field. The big difficulty lies in overlooking a premise, a rule or case that 
would be relevant to the case at hand. As it is impossible to look at all rules 
and cases, the problem of not finding a relevant premise for the case is 
indeed real. 

The second difficulty lies in the fact that there are so many premises in the 
legal system (Cases, Acts, Regulations) that some of them are inconsistent26. 
For this reason it is often possible to find a premise that fits the desired 
result27. In that situation, the choice between different premises becomes a 
paradox. Here, only the reference to some higher validity (e.g. constitutional 
principle) might help. If such higher authority is lacking it is necessary to 
define the scope of the rule and to choose between competing rules or 
competing interpretations28. This issue in the search for premises indicates 
that some practical difficulties stem from the difference between logic and 
law. The different characteristics might explain more difficulty. 

                                                
24  COPI/COHEN, supra note 13, 610-616. 
25  Id. 616. 
26  SUBER, supra note 4. 
27  Ibid. 
28  HOLLAND/WEBB, supra note 20, 221. 
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2) The Different Nature of Logical and Legal Reasoning 

Even though legal reasoning uses logic, legal and logical reasoning are 
different in at least two significant aspects. First, formal logic usually 
operates in terms of symbols while law operates in the form of language. 
Second, logic is a way of valid reasoning; it aims at establishing that a 
certain way of reasoning is valid, while the purpose of legal reasoning 
ultimately consists in deciding a normative issue. 

a. Symbols and Language 

Language is the main form of communication between human beings. As 
law is a form of communication (about what behaviour is legal and what 
not), it operates in language: statutory and case-law both take the form of 
language, and lawyers and judges argue and reason using the general 
language of the specific country, with the exception of some specific 
technical terms. Because law is (or at least should be) public, known to all 
citizens, and because it is, to some extent, elaborated by a parliament of 
elected representatives (without legal qualification), it has to take the form 
of language. Using a specialized, formalized symbolic language 
incomprehensible to laypersons would make law inaccessible to the public 
and therefore remain largely ineffective. In addition, such an 
incomprehensible language would take law beyond the control of the public 
and therefore be vulnerable to abuse. Thus, even though a small degree of 
specialization is required for the sake of precision, law necessarily takes 
place in the form of language.   

In logic, the use of symbols has been advocated since the days of Aristotle29. 
Even though it is possible to formulate logical arguments in the form of 
language, modern logic has developed a powerful technical language on the 
basis of symbols30. Symbols make it possible to analyze the validity of the 
reasoning process without regard to its contents. Using language would 
automatically give some content to the statement, evoking some emotive 
and rational reaction or assessment. This might have an impact on the 
analysis of the reasoning process. In addition, language is ambiguous – one 
term or sentence can be understood in more than one ways, its 
understanding depends on the style, the context, and many other factors31. 
                                                
29  COPI/COHEN, supra note 13, 322. 
30  Id. 323. 
31  Id. 79 and 322. 
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Using symbols avoids all these difficulties. Thus, symbols enable pure 
logic. 

As law is not possible without language, the application of law will have to 
deal with the difficulties of language. The imprecision of terms is one major 
issue in that context. Remaining within the framework of deductive 
reasoning, applying statutory law is often not a three-staged process as 
described above, but it requires an additional stage. In order to construct the 
terms of a statute, it is necessary to look at the cases decided on the basis of 
the statute. In the simple statutory sentence “no animals are allowed on the 
lawn”, for example, it is necessary to consult cases in order to find out for 
what animals the prohibition is applied. Does the bee-owner have to take 
measures to prevent her bees from landing on flowers on the lawn? Bees are 
animals, but it would be surprising to find a case actually requiring such 
behaviour. If the prohibition is rephrased, e.g. to “dogs are not allowed on 
the lawn”, the biological significance of the terms alone indicates that goats, 
cows, tigers, elephants and cats are allowed. But the owner of the lawn 
would probably not agree… The logical and legal way out is to find cases 
on the issue, to construct the terms. Maybe the courts previously had to 
decide on a case involving a cat, or a goat. However, case-law will not 
provide a solution in all cases. Deductive reasoning in law has thus its limits 
due to the imprecision of language.    

Given the lack of case-law, analogical reasoning is another possibility of 
dealing with the imprecision of language. As already mentioned, analogical 
reasoning does not allow drawing conclusions with certainty. It depends 
heavily on what appears similar or different – and therefore appeals to 
general knowledge, experience, and also values. What might appear as 
relevant difference (or similarity) to one person might not be for another. 
Purely objective and logically absolute analogies are not possible. 
Imprecision in language therefore lead to argument and disagreement in 
law.  

To a certain extent, it is possible to avoid the difficulties mentioned by using 
a precise language. Legal language should be as precise as possible, and it is 
essential to define and delimit the terms to a maximum extent32. However, 
the precision should not hamper the quality and comprehensibility of the 
legal text. The drafters of statutes have to strike a balance between the two. 

                                                
32  Id. 608. 
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The quality of the law (public access, applicability) and the scope for logic 
depend on this balance. 

b. Reasoning and Valuing 

Logic deals with the process of reasoning. The subject of logic, at least 
today, is not the truth of the result, but the validity of the process33. Whether 
the result of logic reasoning is true or not depends on the quality of the 
premises – false premises will lead to false results, even if the reasoning is 
logically valid. Logic enables finding out whether the process of getting to 
the conclusion was correct or not34. The result will however only be true if 
both, the premises and the reasoning process are correct. 

Like logic, law is also not about the truth. Law is a normative science: it 
deals with what ought to be, not with what is (fact)35. Law therefore requires 
valuing. Judges and lawyers have to justify every solution they reach or 
propose with regards to values. The values might be expressed or implied in 
the law. The task of the lawyer consists in identifying and weighing the 
different values.  

Depending on the source, values might be expressed in a text or not. If 
values are mentioned in a text (constitution, statute, case-laws), values are 
accessible for logical argument. The importance of the source can indicate 
the weight of the values. However, the hierarchy of the text alone will not 
exhaustively determine the rank of the value. In addition, values on the 
same level of hierarchy might compete. In order to give priority to one or 
the other, logic does not help36. Therefore, the decision between competing 
values cannot be reduced to purely logical argument.  

As law deals with values and logic with reasoning, two consequences 
follow for the use of logic in law. First, logic does not help against incorrect 
(or illegal) premises. An argument might be perfectly logical, but if the 
premise does not apply or is incorrect, it is not convincing. The typical 
example is the use of statutes which contradict some provision of superior 
law (constitutional law). The mere logic of an argument might be deceptive, 
and due attention is to be paid to the premises. Second, as law requires 
valuing, even logically reached solutions can be criticized. In law it is 
                                                
33  SUBER, supra note 4. 
34  See KEYZER, supra note 11, 41. 
35  HOLLAND/WEBB, supra note 20, 227-228. 
36  COPI/COHEN, supra note 13, 622. 
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absolutely necessary to normatively evaluate the result of the logical 
process in view to its accordance with fundamental values. Unjust results do 
not become just on the basis of formal logic. 

3) The Benefit of Logic in Law 

The above analysis has shown that logic has only a limited role to play in 
the application of law. When choosing the premises (law and fact), 
contradictions in legal provisions and accounts of facts make it difficult to 
decide which one to follow. In addition, the language is not a precise tool 
which permits absolute logical conclusions. In some cases, the lack of 
precision might be compensated by case-law, but often logic alone will not 
help. Thus, the lawyer has to use other tools than mere deductive logic in 
order to arrive at a conclusion. Inductive reasoning by analogies helps, but it 
is logically less compelling and depends more on individual experience and 
attitudes, if not intuition. In that context, it is important to realize that law is 
a normative science. The lawyer thus has to decide upon competing values 
and check the premises as well as the result for the compatibility with the 
fundamental values. In this process of valuing, logic has only a marginal 
role to play. Thus, logic is only one element in the process of legal 
reasoning. 

Any lawyer either makes a legal argument (e.g. the judge deciding a case, 
the advocate pleading) or criticizes one (e.g. the lawyer refuting the point of 
her opponent, the judge refuting the position of the parties, the academic 
lawyer criticizing a judgment). To illustrate and conclude on the practical 
use and limits of logic, I will describe these two processes of making and 
criticizing a legal argument.  

a. Making a Legal Argument (Case – Solving) 

The first step in making a legal argument or solving a legal problem consists 
in identifying the legal issue37. Even though it will often be necessary to re-
identify the issues during the process, the subsequent steps will be carried 
out more efficiently if the issue is clear in the beginning. Generally, the 
preliminary information available in the beginning will allow for sufficient 
identification of that issue. On that basis, it is necessary to identify the two 
premises, i.e. the facts and the law.  

                                                
37  KEYZER, supra note 11, 8. 
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The identification of facts depends on the information and means available. 
It will usually follow an analogical reasoning. However, the legal issue and 
even the legal rules will direct the search for facts: the legal rule might have 
an influence on the relevancy of the existence or non-existence of a fact. In 
a divorce case, the family situation of a person will probably be a relevant 
fact, while in a business-case it generally is not necessary to establish it. 

Identifying the relevant legal premise requires logic, but also valuing. 
Generally, the legal issue will point to the legal provisions and cases likely 
to apply. In this preliminary selection, the factual situation will show what 
premises are suitable: the different elements of the rule have to exist in the 
fact situation. This process is predominantly deductive in nature. It might 
however require going back and forth between possible legal propositions 
and fact-finding: the existence or non-existence of every element in the 
legal provision possibly to be applied needs to be verified in the factual 
situation. Ideally, this logical process will permit identifying one single 
legal rule. However, in most cases there will be more than one legal premise 
(statutory provision and case) that match the facts. The reasons therefore lie 
in the imprecise nature of language as well as the possible contradiction 
between statutory rules and/or cases. Logical reasoning will thus only 
permit identifying a number of rational options38.  

Establishing the possible legal proposition might also follow an inductive 
approach. A new rule can be established on the basis of different similar 
cases. Here again, there will rarely be only one possible option – analogical 
reasoning requires deciding what is relevant similar and what is not. In that 
process, the facts of the case will have some influence – establishing a rule 
with no connection to the facts will be of little use in the argument. Thus, 
identifying the relevant facts and delimiting the possible legal proposition 
are two closely connected actions. In both of them, logic plays an important 
role, even if it does not provide only one solution. 

After identifying the possible premises, the lawyer has to choose the one or 
the several compatible propositions he or she will use in their argument. 
That choice will depend to a large extent on the values he or she is 
prioritizing. On the basis of the choice, it will be easy and straightforward to 
come to a conclusion by deductive reasoning. The conclusion will thus be 
presented as a logical conclusion. 

                                                
38  HOLLAND/WEBB, supra note 20, 229. 
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The process of making the argument is however not finished. Two more 
important steps remain. First, it is necessary to check whether the solution 
proposed corresponds to principles of justice and equity. If this is not the 
case, either another premise needs to be chosen or another solution might be 
directly derived by normative reasoning. This second option is however 
only admissible in grave cases. The last step is one of the most important 
ones. The option chosen and the solution arrived at need to be justified. In 
the process of justification, logic is a valuable argument39. However, 
intellectual honesty and transparency equally requires that the deciding 
values (public policy) are clearly mentioned. Only then, the argument will 
be entirely convincing.  

Proceeding in the suggested way combines logic and values in order to 
formulate a compelling legal argument. Both elements are required – 
thorough logic reasoning does not dispense from valuing, and expressing 
values alone, without reference to existing (logically applicable) law will 
hardly be convincing. The way in which the two elements are expressed 
might vary from one country to the other – a system of codified law 
typically leads to hiding value-based argument behind logic, while a system 
of case-law is more open to policy argument. Nevertheless, no rational legal 
system is possible without combining the two. 

b.  Criticizing a Legal Argument 

Criticizing a legal argument might be perceived as easier than making a 
sound argument. Unstructured and unreasoned criticism is however hardly 
convincing. Using the right criticism at the right place is therefore equally 
challenging.  

In a legal argument, the three basic steps are open to criticism. First, the 
choice of the premise might be wrong, second, the process of reasoning 
might be faulty, and finally, the result reached can appear unjustifiable. As 
the reasoning process uses logic and values, criticism also operates on the 
two levels. Thus, at each step, one or/and the other argument might help for 
showing weaknesses in the argument. 

In the first step, the choice of premise can be faulty because it does not 
follow the basic concepts of logic or because the prioritization of values is 
not convincing. If one manages to show that the wrong premise was used 

                                                
39  COPI/COHEN, supra note 13, 622. 
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(e.g. using a rule about the breach of contract when one is dealing with an 
issue about formation of contract, using a rule in contradiction with a rule of 
higher validity), the whole argument will fail. Criticising a wrong 
prioritization of values (e.g. the right to privacy instead of the duty to 
investigate a crime) requires further justification. Thus, using logic will be a 
strong argument in the first step. 

Logic is equally strong when criticizing the process of deduction. If the 
facts do not fit the rules (e.g. the victim of an attack did not die, and the 
argument assumes that murder took place), the argument will not be tenable. 
However, a well constructed argument will rarely be faulty to that degree. It 
is more likely open to criticism when it comes to values (e.g. when arguing 
that bees are no animals when applying the rule of “no animals are allowed 
in the park”). Thus, due to the lack of precision in language, values are 
likely to raise the most criticism in the second step. 

The final step of criticism only looks at the conclusion. If the process of 
selecting the proposition and making the reasoning were logically valid, 
there will be no possibility to plead lack of logic in the result. The only 
argument inspired by logic might be inconsistencies with other premises, 
which are more important. Thus, values will inevitably have a role to play.  

In conclusion, when making and criticizing a legal argument, one needs to 
use logic and values. Only then, the reasoning becomes understandable, 
credible. Reasoning on the basis of logic and values is thus a requirement of 
open and transparent justice. 

USING PRIMARY LEGAL SOURCES 

In order to assess benefits and disadvantages of using primary legal sources, 
it is suitable to start with the process of legal reasoning. On that basis, it 
will be possible to deal with the core question of this article and assess the 
use of primary legal sources in legal education.  

1) The Process of Legal Reasoning 

The above analysis has shown that the process of legal reasoning involves 
several steps. At each of those steps, working with primary legal sources has 
its advantages and disadvantages.  

Identifying the legal issue requires in the first place an analysis of the facts. 
In order to be able to do so, thorough knowledge of the law is equally 
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required. Without knowing the legal remedies and their basis as well as the 
possibilities and pitfalls of the law, legal issues cannot be identified. Thus, 
an overview and overall knowledge of the law is required. If one starts to 
look at the statutes at this phase, the process will be difficult and time-
consuming. Thus, at the first phase, knowing the law will be more efficient 
than working with the law. 

When choosing the premises, a more thorough look at the legal (statutory) 
provisions is required. As described above, every element of the factual 
situation needs to correspond to the legal rule – and the other way around. 
While the preliminary selection of possible premises can easily and quickly 
be done on the basis of the knowledge of the law, there needs to be precise 
analysis at the end. In that latter stage, working with the legal sources 
allows for a high degree of accuracy and a thorough, detailed examination. 
The exact wording of the statute needs to be submitted to a technical, 
linguistic and logic analysis. Working with the statutory provision out of 
memory leaves a degree of uncertainty which is detrimental to that analysis. 
Thus, while selecting the premises, working with the law allows a thorough 
and rational legal reasoning. Knowing the law might speed up the process, 
but it can never permit an equally precise argument. The rational, logic part 
in the process is thus best achieved when directly using the statutes. When 
choosing between different possible premises, referring to underlying values 
and principles is required. The wording of a statute is thus not 
indispensable. It might nevertheless facilitate this reference. Thus, the 
process of choosing premises gains in precision and credibility when using 
primary sources. 

The process of arriving at the conclusion starts with a logic step: the facts of 
the case are compared to every element of the legal rule. If there is 
correspondence, the consequence of the legal rule applies. In that process, 
using the legal rule will add to precision.  

The next step consists in assessing the conclusion, mainly on the basis of 
values. In that process, legal sources can give inspiration, but the process 
lives essentially from values and general principles. Thus, the assessment of 
the conclusion will generally be equally feasible without using primary legal 
sources.  

Overall, using primary sources, mainly statutes, in the process of legal 
reasoning increases the precision and convincing nature of that argument. It 
will force the lawyer to argue logically and analyse every element of the 
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statute. Reasoning on the basis of the knowledge of law alone will usually 
be quicker, but rarely achieve the same amount of precision and 
consistency. In addition, using legal sources will increase credibility, as 
direct reference to the law is constantly made. However, for the valuing 
element in that process, using primary legal sources is not essential. As also 
in that part, it will not be detrimental in any way, using legal sources should 
be encouraged. 

2) Legal Education 

The benefits of using primary legal sources in legal education depend upon 
what one expects from legal education. If one considers knowing the law as 
the main objective of legal education, using primary legal sources is not 
absolutely necessary. In the Nepali context, where the statutes are often 
formulated in a complicated manner and sometimes in a language difficult 
to understand, passing on knowledge about the law is quicker and easier, 
done by relating only the content. It can then be left to the students to 
strengthen their understanding by reading and understanding the law. 

If, however, the main aim of legal education consists in enabling the 
students to “think like a lawyer”, to be able to apply the law and analyze it, 
then using primary legal sources gains in importance. In order to teach legal 
reasoning, passing on knowledge of the content of statutes and cases is not 
enough. Students only learn to work in a logical way, according to the 
wording of statutes and cases, if they are encouraged to read and use the 
statutes. Thus, using statutes in legal education seems an appropriate way to 
sensitize and prepare the students for legal reasoning. 

There are many ways to use primary legal sources in legal education. First, 
students have to bring their statutes to class. Then, constant reference to the 
wording of the statute and a thorough analysis of the wording of the statute 
itself shows students the importance of the wording of that statute. In 
addition, doing an analysis of the text and illustration with a case provides 
students with an example on how to apply that statute. In that process, the 
independent reflection of students on the meaning of the text is to be 
encouraged – and corrected / commented upon. This shows the possible 
multiple interpretation of a text – and sensitizes students for the necessity of 
valuing.  

After having explained (and analyzed) the statutes, it is essential to have the 
students resolve small cases with the help of the law. In that process, 
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students are forced again to read the law, to analyze it and to understand it. 
Additionally, the ability to use the law in cases shows that students have 
really understood the implications of law. Thus, solving and discussing 
small cases (group wise or individually) is one important step in using 
primary legal sources in legal education.  

Finally, working with primary legal sources can also be encouraged by 
letting students use the bare statutes (without commentary or reference) in 
their exam. In that way, they are made aware of the importance of statutes, 
and they are equally encouraged to train accordingly. The exam question 
can then focus to a bigger extent on the capability to understand and analyze 
the law.  

Prima facie, encouraging students to use primary legal sources has one 
disadvantage: the knowledge of law looses importance. One might even fear 
that students become lazy – not willing to study, as they just need to look up 
the sources and then the result will be obvious. However, my experience 
shows that this is not the case. If students are using primary legal sources in 
several exercises, they are not only understanding the impact and meaning 
of the law, but, by frequently using the same provisions, they also start 
knowing the content of the law by heart. In that way, practice is the most 
efficient (and most comfortable) way of learning. Using primary legal 
sources in exercises (cases) leads thus to a broader understanding and 
knowledge of the law than simply memorizing the content of the statutes. 

There is one disadvantage of using statutes in legal education. It requires 
active involvement of the students. Any education is more efficient with 
active participation of students. However, legal education focussed on 
primary legal sources entirely depends on involvement of the students. 
Starting to study the night before an exam will not work. Using primary 
legal sources will only create understanding and knowledge if students read 
the law, solve exercises and analyze the law. Thus, in an environment where 
students are unwilling to involve themselves actively, only passing on 
knowledge might bring about better results. 

To conclude, legal education focused on legal reasoning should encourage 
students to use statutes and other primary legal sources. This increases the 
ability to work with the text, which is essential for logic, precise and 
convincing legal reasoning. The memory keeps an essential place, as the 
overall understanding, the speed of reasoning as well as references to cases 
depend on memory power. In addition, using primary legal sources 
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emphasizes the understanding of the law, as memorizing the text of statutes 
becomes superfluous. Thus, using primary legal sources in legal education 
increases the efficient use of brain-power.  

CONCLUSION 

Legal reasoning is a process in which both, logic and valuing play an 
important role. Some issues require a logic analysis while other issues have 
to be decided with regards to values and general principles. The exact 
wording of a statute or a case becomes essential when dealing with issues of 
logic. In that part of legal reasoning, using primary legal sources is 
essential, as it allows precise, clear and convincing argument. Thus, using 
primary legal sources in legal reasoning is essential. 

In legal education, the student should be introduced to legal reasoning. If 
legal education provides the tools of legal reasoning, the student is more 
prepared for his professional life than if it is limited to passing on 
knowledge about the law. As the law constantly evolves and changes, 
knowing the law at a specific moment is not enough. One has to be able to 
follow the evolution. When legal education focuses on legal reasoning, the 
students will be able to deal with changes in law as well as with areas not 
covered in class. Thus, legal reasoning should be the aim of legal education. 
As legal reasoning requires working with primary legal sources, legal 
education focussed on reasoning should equally work with primary legal 
sources. Students should be introduced to the possibilities and limits of 
logic in applying law. This process is best achieved when students have to 
read the text of the law and solve cases in exercises. Using primary sources 
in legal education is nothing more than constant teaching of (applied) 
methodology of law. Thus, the student who works with primary legal 
sources in legal education learns best to “think like a lawyer”.  
Using statutes in legal education might have several side gains. First of all, 
students who constantly read the text of the law are more likely to develop a 
critical attitude towards the law. In solving exercises, they will realize the 
limits and difficulties of the text of the law. On the long term, this critical 
attitude can have an impact on the process of lawmaking and thus lead to 
better law.  
Using primary legal sources might also be an incentive for the student to 
think independently. When using the law instead of learning what the 
teacher says about the law, the student has to analyze, argue, and apply by 
herself. While his argument gains in authority, as it is based on the primary 
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legal source, it nevertheless requires an independent process of thinking. In 
that way, legal education becomes a tool to encourage students to think by 
themselves. 
On the long term, using primary legal sources in legal education might have 
other benefits. When students basing their argument on primary legal 
sources become lawyers, judges or politicians, they will have an impact on 
the law. They are then sensitive to the gains of having clear laws and might 
fight for such as parliamentarians. As judges, they might feel the need to 
logically justify their decisions, referring to texts and values, and thereby 
increase the comprehensibility and consistency of court decisions. Overall, 
when used to constantly using primary legal sources, the authority of law 
might increase. When there is a habit of reading and working with the law, 
illegal practices will lose legitimacy. Thus, using primary legal sources in 
legal education is likely to strengthen the rule of law. 
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Large section of the people in South Asia have very poor socio-
economic standard. Yet South Asia hosts a big chunk of refugee 
populations of the world. Most often human lead reasons like 
religious persecution, cultural discrimination, human rights 
violation, social discrimination, minority complex of the 
majority communities and so forth have resulted into 
generation of refugees in the region. Though refugee is a 
common problem of the region there is no regional 
arrangement to deal with the situation, and neither any country 
of the region has signed refugee convention. So far countries 
have relied upon bilateral setup to address the problem, which 
has failed miserably in case of Nepal and Bhutan. Even though, 
in recent times some regional organizations have taken 
initiatives in this matter, a regional mechanism is crucial for a 
durable solution of the problems faced by the region.    
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INTRODUCTION 

South Asia constitutes over 20 percent of the world population. The human 
development index (HDI) in terms of longevity, knowledge and standard of 
living is dismally very low1 which indicates to a poor socio-economic 
standard of the people in the region with over 500 million people in the 
region still living below the poverty line.2 Asia is the largest refugee-hosting 
continent with 41 percent of the total refugee population of the world.3 In 
particular South Asia hosts the fourth largest concentration of refugees in 
the world4 constituting roughly about 12 percent of the total refugee 
population of the world.5 A large chunk of the South Asian population 
either lives as refugees in one or the other neighboring countries or as 
internally displaced in their own countries as a result of persecution, war, 
human conflict or forced relocation. 

Refugees in South Asia constitute from those within the region and outside. 
The principal refugee generating countries from within the region are 
Bhutan, Sri Lanka and Bangladesh and “are gradually coming under the 
category of principal sources of world’s refugees and asylum seekers.”6 
India is the major refugee hosting state from within the region apart from 
some refugee groups it continues to host from outside the region. Other 
refugee hosting states in South Asia are Pakistan, Nepal and Bangladesh. 
The major refugee groups India has hosted or continues to host are the 
Tibetans,7 the Bangladeshis during the liberation war of Bangladesh,8 the 

                                                
1  Mahendra P. Lama: “Refugee Situation in South Asia: Critical issues in perspective”, 

Bulletin on IHL and Refugee Law, vol. 3, no.1, 2000, p. 87   
2  Id. at p. 88 
3  Adopted from, S. S Wijeratne: “Importance of regional cooperation and the need for 

formulation/adoption of Regional refugee Instruments”, Fifth Regional consultation on 
Refugee and Migratory Movements, Kathmandu, Nepal, November 1998 

3  Tapan K Bose “Protection of Refugees in South Asia, Need for a legal framework” 
SAFHR paper series, Kathmandu, Nepal, January 2000, p. 7 

4  Id 
5  Supra n. 1, p. 88 
6  Mahendra P Lama, supra n. 1, p. 89 
7  Around 1,10,000 refugees from Tibet are re-settled in India in the states of Himachal 

Pradesh, Jammu and Kashmir, Sikkim, Uttar Pradesh, Orissa, Arunachal Pradesh, 
Karnataka, Madhya Pradesh, West Bengal and and Maharashtra. Many have resettled on 
their own.   

8  During the Bangladesh liberation war almost 10 million Bangladeshis escaped to India 
in 1972 who were contained in temporary camps in the Indian side of the border. After 



Refugee Situation in South Asia: Need of A Regional Mechanism, Narayan Sharma 

 - 105 -

Chakmas from Bangladesh,9 the Sri Lankan Tamil refugees,10 refugees from 
Myanmar11 and refugees from Bhutan12 amongst others.13 Pakistan has 
                                                                                                              

Bangladesh became free, these refugees returned spontaneously. The care and 
maintenance accorded to such a mass refugee influx is a success story of India’s 
handling of refugee situations. 

9  In early 1986, approximately 51,000 refugees belonging to ethnic and religious minority 
groups, mostly Buddhist Chakmas fled the Chittagong Hill Tract (CHT) Region of 
Bangladesh. The security forces and the Muslim Bangladeshi settlers in the CHT 
allegedly perpetrated massacre, gang rape, arson and harassment. The fighting between 
the Bangladeshi army and Mukti Bahini, a Jumma insurgent group further aggravated 
the tension which forced the tribal to flee Bangladesh and enter seek refugee in India. In 
1994, around 25, 000 refugees repatriated after an agreement was reached between the 
refugees, the government of Bangladesh and India. There are widespread allegations that 
India pressured the refugees to accept repatriation. Following a visit of a high level 
delegation of the government of Bangladesh to the refugee camps in North-East India in 
March 1997 and the subsequent meetings between the refugee leaders and the 
government representatives and signing a peace agreement between the government of 
Bangladesh and the armed wing of the tribal, the Shanti Bahini, most of the Chakams 
were repatriated to Bangladesh. However, 65,000 stateless persons belonging to Chakma 
and Hajong tribers are still living in India’s northeastern states, who are mainly oustees 
of the Kaptai Dam that was built by the government of Pakistan (before Bangladesh was 
liberated). Their application for Indian citizenship is by and large pending and live as 
stateless persons in northeastern India. The Human Rights Commission of India and the 
Indian Judiciary has taken efforts to safeguard the rights of these. See, Tapan K Bose, 
SAFHR Paper Series, supra n. 3, Pp. 26-28. See also the series of Chakma cases decided 
by the Indian Judiciary, namely, Khudiram Chakma vs. Union Territory of Arunachal 
Pradesh, AIR 1992, Gauhati 105; National Human Rights Commission vs. State of 
Arunachal Pradesh, (1996), 1 SCC 743; State of Arunachal Pradesh vs. K Chakma, AIR 
1994, SC 1461.     

10  An estimated 1,10,000 Sri Lankan Tamil refugees were living in India at the end of 
1998, in organized camps and scattered outside. The camp population was 
approximately 70,000, where some assistance from Indian government was received. 
See, Tapan K Bose, SAFHR Paper series, supra n. 3, p. 23. The above figure is despite 
the repatriation of over 54,000 Sri Lankan Tamils from India, since 1992. However, 
since 1995, repatriation has stopped with the resumption of war between the LTTE and 
the Sri Lankan forces. Besides the exodus of refugees, there are approximately 689,989 
internally displaced receiving dry rations, cash and WFP assistance. See, Mahendra P 
Lama, “Managing Refugees in South Asia,” RMMRU Occasional Paper Series (4), 
Dhaka, April 2000, Pp. 13-17. There are reports of Tamil asylum seekers sneaking into 
India fearing fresh violence in Sri Lanka in January 2006. The sand dunes at the Palk 
Straits contiguous at the Bay of Bengal and Indian Ocean provide a safe route for the 
escapees to sneak into India during darkness. See Swati Das “Terrain Helps Refugees 
Escape,” Times of India, Friday, January 20, 2006. There are reports that the influx of 
Tamil refugees is going up in January 2006. A batch of 32 refugees crossed over to 
India, 24 from Thndamannar in Yalpanam (Jaffna District) and arrived in Arichalmunai 
on the Indian side from Pesalai in Sri Lanka at 2.30 AM and another batch of eight 
refugees from Pesalai arrived at Othapatti in Dhanushkodi at 3 AM on Friday, January 
20 2006. This is believed the highest crossover in 2006. See, Swati Das, “Lankan 
Refugee Influx to TN up” The Times of India, Bangalore, January 21, 2006.  
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hosted a huge influx of Afghan refugees from Afghanistan and some 
refugees from Iraq, Somalia, Iran and others.14 Nepal has hosted an over 
20,000 Tibetan refugees for over 4 decades now and over 1,00,000 
Bhutanese refugees are camped in the UNHCR managed camps in eastern 
Nepal.15 Bangladesh has been a host to Rohingya refugees from Myanmar.16 

                                                                                                              
11  Following the 1988 military coup, an estimated 1000 Burmese pro-democracy student 

activists took refuge in the northeastern states of Mizoram and Manipur in India. Indian 
authorities did not welcome them and some 80 students including young girls were 
forcefully sent back to Myanmar. It is reported that a few of these deportees were 
arrested at the border by the Myanmar army, while the rest sneaked back to India. In 
addition, an estimated 50,000 Chin indigenous people from the Chin state of Myanmar 
are living in India’s Mizoram state in refugee-like circumstances, some of whom have 
been living in India for as many as 44 years. More of these people have sneaked into 
India following the 1988 military crackdown in Myanmar. See, Tapan K Bose, supra n. 
3, p. 28-29.   

12  An estimated 20,000 Bhutanese refugees live in various parts of India, especially West 
Bengal, Sikkim, Assam and northeastern states, although the exact figure is not known. 
India does not recognize the refugee status of the Bhutanese owing to the Treaty relation 
between Bhutan and India, which allows Bhutanese to travel and stay in India, on the 
basis of reciprocity. No empirical study has been conducted on the number and 
condition of Bhutanese in India. They are dispersed in different areas and earn their 
living on their own with no external assistance.  

13  At the end of 2004, there were 11,071 mandate refugees in India and an estimated 
160,000 refugees from Tibet, Sri Lanka and Bangladesh (Chakmas) who are dealt with 
directly by the government of India. See, 2006 Country Operation Plan for India, 
available online at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendoc.pdf? 
(Accessed on 13th January 2007).  

14  An estimated 1.2 million refugees mainly from Afghanistan were hosted by Pakistan in 
the 1990’s. The heightened cold war and the Soviet invasion of Afghanistan in 1979 and 
18 years of civil war has forced a huge influx of Afghan refugees seek asylum in 
Pakistan. After the restitution of democracy in Afghanistan with Hamid Karzai as the 
President, there has been repatriation of most of the refugees. However, the economy 
that is in shambles owing to a prolonged civil war has prompted many Afghans stay 
back in Pakistan as re-integration in a poor economy is a difficult reality to come by. 
Pakistan and with the help of the UNHCR and other implementing partners have done a 
wonderful job in the question of maintaining and protecting these refugees. Pakistan 
hosted approximately 2,400 from other countries, including 900 Somalis, 900 Iraqis 
(mostly Kurds), 500 Iranians, mostly Baha’is and 100 others in 1998. See, Tapan K 
Bose, supra n. 3, p 43. Pakistan has hosted the largest refugee population in the world 
and has received Nansen award for its humanitarian gesture to accommodate and protest 
refugees. (See, Mr. Justice Nasim Hussain Shah, “Pakistan: Country Update,” Fourth 
Informal Consultation on Refugee and Migratory Movement in South Asia, Dhaka, 
November 1997, p. 40.    

15  While the Tibetans stay in different parts of Nepal mainly in the urban areas, the 
Bhutanese refugees stay in organized camps in eastern Nepal. Nepal and Bhutan entered 
into a bilateral exercise in 1993 and agreed to verify and classify the refugees in four 
different categories. Although the verification of over 12,000 people from one of the 
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Bangladesh also hosts over 2,50,000 stateless Bihari Muslims, many of 
whom consider themselves citizens of Pakistan, which Pakistan disputes. 
Their controversy continues right from the time Bangladesh got its 
liberation from Pakistan that actually brought controversy as to the 
citizenship status of these people. Bhutan hosted some 5,000 Tibetan 
asylum seekers in the 60’s and got them integrated by way of naturalization. 
That apart, Bhutan and Sri Lanka have been largely refugee generating 
countries. Maldives remains aloof from this phenomenon although there are 
growing signs of dissent against the continued rule of President Abdul 
Gayoom.17  

CAUSES OF REFUGEE FLOWS IN THE REGION 

One of the features of refugee situation in South Asia is that mass 
transnational movement of people characterizes them. What are the causes 
of refugee flows in the region then? Why have the states in South Asia 
failed to address this human suffering? Does it indicate a failure of the state 
system in the region to develop an inclusive polity, based on pluralism that 
people belonging to all backgrounds are given a socio-political and 
economic space in their political system? These and other similar questions 
shall be addressed in this section. A cursory observation on refugee 

                                                                                                              
camps is long completed, repatriation is not undertaken. The refugees continue to 
remain in the camps for about a decade and a half now.  

16  The influx of Rohingya refugees seeking asylum in Bangladesh reached its peak in 1992 
following a crackdown by the Myanmar army against the democracy movement in 1988. 
In early 1990’s more than 2,70,000 Rohingyas fled Myanmar owing to widespread 
human rights abuses. In April 1992, the Junta government of Myanmar and the 
government of Bangladesh entered into an agreement to repatriate the Rohingyas to their 
country of origin. Owing to the controversial nature of repatriation as to its 
voluntariness, UNHCR was taken in to monitor the process in 1993. (See, Tapan K 
Bose, supra n. 3, Pp. 18-19. It is estimated that as of 2003, an estimated 21,500 
Rohingyas lived in organized camps in Bangladesh and an estimated 100,000, lived 
illegally in various parts of Bangladesh without access to protection and humanitarian 
assistance. See, “Forgotten People: The Rohingyas of Burma,” Refugees International, 
March 2003, available online at http://www.refugeesinternational.org/content/ 
article/detail/870/  (Accessed on 23rd January 2007).   

17  See P K Balachandran “Rival Maldivian Factions Rely on International Support,” 
Hindustan Times, Colombo, 27 August 2004, available online at 
http://www.maldivesculture.com/news/politics_maldives_august2004.htm  (Accessed 
on 17th January 2007). See also, http://www.maldivesculture.com/news/state_terrorism_ 
maldives.htm  (Accessed on 17th January 2007), wherein a report dated 27 August 2004 
notes that over 1,000 Maldivians were “arrested in State Sponsored Terrorism.” 
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situation in the region reveals that most of the refugee influxes are a result 
of direct state persecution or the state failing to accord national protection to 
its people. Refugee observers in the region attribute a myriad of factors as 
being the causes of refugee influx.  

Mahendra P Lama catalogues six different factors as being the root causes 
of refugee generation, ranging from the fight for political independence, 
Human Rights violation including social discrimination and de-citizening, 
Economic alienation including poverty, forced colonization and 
landlessness, Religious persecution, cultural discrimination and population 
transfer, Environmental dislocation by high dam projects, deforestation, 
desertification and natural disasters, to armed conflicts and violence.18 An 
examination of the above factors reveal that in most of the cases, the root 
causes are human generated, with the state as one of the actors but for one: 
natural disasters. Most of the refugee flows in the region can be attributed to 
human generated causes, rather than those of natural disasters, although 
there are human displacement by natural causes, especially in India and 
Bangladesh, where, in most of such cases people do not cross the 
international borders but remain within the national boundaries of the state 
concerned as internally displaced peoples (IDPs).  

Another refugee observer in the region brings forth a set of other factors as 
being the root causes of refugee generation in South Asia: According to 
him, the causes of refugee flow in the regions are “Manufactured” Minority 
complex of the majority communities, Border disputes between countries, 
Arms race, Geo-political consideration, Forced Land colonization, Lack of 
proper citizenship Laws, Cultural discrimination and suppressions, Refusal 
to sign International Instruments and Population Transfer.19 As one 
examines these factors responsible for human population movement one 
lands to the inescapable conclusion that state is the main actor in generating 
refugees in South Asia as in other parts of the world. This idea is supported 
by the thesis that although the movement of people “has been a constant 
phenomenon in human history, but the “forcing of people” from their 

                                                
18  See Mahendra P Lama, “Managing Refugees in South Asia,” RMMRU Occasional 

Paper Series (4), Dhaka, April 2000, p. 7.  
19  See generally, Fr. C. Amalraj, “Redeeming Compassion,” in Joshva Raja (Ed.), 

Refugees and their Right to Communicate: South Asian Perspectives, Bangalore: United 
Theological College, 2003. 
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established habitats emerged with the birth of a territorial nation state.”20 A 
refugee observer in South Asia supports this idea that the state system is at 
the root of refugee generation and notes that “the upsurge in refugee flow in 
the post-cold war era…was primarily caused by nation states induced 
factors, such as the state repression for political or ethnic reasons or failure 
of the state to provide economic, social and environmental sense of security 
to the people.”21  

Most of the factors noted above as being causes of refugee generation in the 
region are a sub-set of the larger cause, namely the post-colonial state 
formation process in South Asia. Examine any of the refugee influxes in the 
region, save perhaps a few, one invariably lands to the conclusion that it is 
the state formation process in South Asian countries that remains at the core 
of refugee generation in the region. The population movement from India to 
Pakistan in the aftermath of partition is one of the biggest known 
displacements in human history. This has its roots in the state formation 
process of two separate dominions of India and Pakistan. The 1971 
movement of over 10 million Bangladeshis to India is also a result of nation 
building process of the state of Bangladesh. The influx of Chakma refugees 
to India from Bangladesh follows the firstly assimilationist and later 
exclusionist policy of the Bangladeshi government in its effort to build an 
Islamic state based on the culture of the mainstream Bengalis. The Kaptai 
Dam oustees are a victim of the economic face of the nation building 
process of Bangladesh. The revivalist cultural nationalism based on the 
culture of the Drukpas manifest in its “One Nation One People” policy has 
rendered over a hundred thousand southern Bhutanese refugees. The nation 
building process in Sri Lanka based on the culture of majority Sinhalese is 
the central reason behind the political bedlam in that state and the 
subsequent refugee influx to India.  

The sectarian refugee generating governments of the South Asian states, 
have undermined with impunity the existing plural culture of the state and 
have denied a modicum of socio-political space to minorities within their 

                                                
20  Lok Raj Baral and S D Muni, “Refugees, South Asia and Security,” in S D Muni and 

Lok Raj Baral (Eds.), Refugees and Regional Security in South Asia, Delhi: Konark 
Publishers, 1996, p. 1. 

21  Bhumitra Chakma, “Refugees: The Experience in Bangladesh,” in Joshva Raja (Ed.), 
Refugees and their Right to Communicate: South Asian Perspectives, Bangalore: United 
Theological College, 2003, p. 64. 
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region. In order to sustain their political agenda, governments have 
manufactured their own “threat perceptions.” One glaring instance is the 
manufactured threat of “Greater Nepal” that Bhutan fiercely popularized in 
order to perpetrate its exclusionist agenda against the Nepali Bhutanese. 
Popularizing the sentiment of the myth of “Greater Nepal” a highly placed 
Bhutanese official says that “Her (Bhutan’s) very survival as a nation state 
is threatened by a dissident group which has been able to politicize and blur 
the issue of illegal immigration with demands for Human rights and 
political change…A section of these people who have rejected everything 
that is Bhutanese including national identity, language and political 
traditions, threaten to take over the country with the support of ethnic kins 
who comprise the largest and the most aggressive trans-national migrant 
people in the region (Emphasis supplied).”22 

States have perpetrated all sorts of human rights abuses in the garb of 
safeguarding national interests. What is “national interest” or “national 
identity” is defined and re-defined by those with vested interests in the 
continuity of the prevailing political system or in re-defining “national 
identity” or “national ethos.” “National interest” has indeed become a 
marketable commodity that states successfully popularize whenever 
questions of the rights of minorities come for international scrutiny. Most of 
the refugee situation in the region would have never come to being, if states 
would not have preferred for sectarian political system. This is explanatory 
of the fact as to why India has not generated refugees despite the presence 
of a diverse population in terms of religion, culture, language, etc. A plural 
culture in governance is the only way out to accommodate the aspiration of 
all the groups within a state, and that is the ultimate solution to all the 
refugee situations in the region.  

MECHANISMS (ABSENCE THEREOF) TO DEAL WITH 
REFUGEES IN THE REGION 

South Asian countries are not parties to the refugee convention, although 
India, Pakistan and Bangladesh are members of the Ex. Com. which is the 
highest decision making body of the UNHCR. Also, there is no regional 
arrangement to deal with refugee situations. That notwithstanding, South 

                                                
22  Jigme Y Thinlay, “Current Situation in Bhutan,” in Bhutan: Society and Polity, 

Ramakant and R C Mishra (Eds.), New Delhi: Indus Publishing Company, 1998, p. 254.  
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Asian countries have hosted refugees from a diverse background, from 
within the region and outside. It has been a conscious policy of the South 
Asian countries not to sign ratify the refugee convention.23 South Asian 
counties feel that the refugee convention is irrelevant for in the new refugee 
realities especially in the developing countries, characterized by mass 
influxes. Their hesitation to accede to the convention also stems from the 
belief that contentious issues can best be discussed bilaterally, rather than 
legalistically. The perceived “interventionist” activities of the United 
Nations agencies if protection to refugees is accorded in accordance with 
the refugee convention also discourages the countries in the region to ratify 
the refugee convention.24 For whatever reasons, countries in South Asia 
have opted not to ratify the refugee convention and having had to deal with 

                                                
23  South Asian countries cite their own reasons for not ratifying the 1951 refugee 

convention. Explaining the rationale behind not ratifying the refugee convention, 
Arundhati Ghose, Permanent Representative of India to the United Nations told the Ex. 
Com of the UNHCR in its 48th session in 1997 that the refugee convention adopted in 
the European context prevailing in the aftermath of the war has lost its relevance now 
and has failed to address the new refugee realities. She said: “International Refugee Law 
is in a state of flux and it is evident that many of the provisions of this convention, 
particularly those which provide for individualized status determination and social 
security have little relevance to the circumstances of developing countries today who are 
mainly confronted with mass and mixed inflows. Moreover, signing the convention is 
unlikely to improve in any manner the actual protection which has always been enjoyed 
and continues to be enjoyed by refugees in India.” Explaining its rationale in not 
ratifying the refugee convention, Justice Nasim Hassam Shah notes that Pakistan is a 
developing society having very limited resources and could not afford to fulfill the 
convention obligations should it choose to ratify the convention. He says: “It (Pakistan) 
considers that it can ill afford to guarantee all the rights stipulated in the convention, 
such as the most favored treatment in wage earning employment, stipulated in Article 17 
of the convention, the right to elementary education and access to higher studies as laid 
down in Article 22, right to Social Security as laid down in Article 24, unrestricted 
freedom of movement and residence as provided by Article 26 and the facilitation of the 
refugees’ assimilation and naturalization as laid down in Article 34, and so on. All these 
privileges entail economic obligations which go beyond its economic resources. Such 
obligations constitute the main impediments in the way of Pakistan acceding to the 1951 
refugee convention and its 1967 Protocol.”  See, Mr. Justice Nasim Hussain Shah, 
“Pakistan: Country Update,” supra n. 14, p. 40-41.  

24  For other reasons cited by South Asian Countries for not ratifying the refugee 
convention, see, Bradman Weerakon, “Regional Initiatives to Promote Awareness of 
and Accession to the 1951 Refugee Convention and other Relevant Human Rights 
Instruments,” Fourth Informal Consultation on Refugee and Migratory Movements in 
South Asia, Dhaka, November, 1997, Pp. 49-50.  See also, statement of Arundhati 
Ghose, Permanent Representative of India to UN and the statement of Mr. Justice Nasim 
Hussain Shah of Pakistan in the Fourth Informal Consultation on Refugees in South 
Asia, held at Dhaka in 1997, in ibid. 
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mass influxes of refugee situation in different periods of time, they have 
exercised a more flexible option of dealing with such situations based on 
their administrative convenience and expediency. There also absents any 
specific legislation at the national level dealing with refugees. 

It should be borne in mind that it is the exclusive prerogative of a state 
whether or not to allow an alien to stay in the country. However, this state 
prerogative needs to be balanced with the state’s international obligation. 
The principle of non-refoulement prohibits a person to be expelled to a 
territory where his/her life and/or liberty is threatened.25 Because no law in 
South Asian countries distinguishes a refugee from another alien, the laws 
applicable to aliens generally are also applied to refugees including some 
constitutional guarantees available generally to all aliens.26 The distinction 
between a refugee and an alien starts only when protection is accorded to 
the asylum seekers in recognition of their particular situation.  

Refugee hosting South Asian countries are of the view that this mode of 
dealing with the refugees gives them flexibility to negotiate with the host 
country. A legalistic way, they argue, unnecessarily complicates the issue 
and brings in hostility between the countries involved. However, the 
existing mode of ad hoc treatment of refugees in the region has at least two 
adverse impacts: One, it has the propensity to discriminate against refugees 
belonging to different backgrounds. While some may be accorded with very 
favorable treatment, others may not, dependent upon the need of real politic 
of the host country with that of the origin. The difference in treatment 
accorded in India to the Tibetan refugees on the one hand and that to the Sri 
                                                
25  The principle of non-refoulement is enshrined in Article 33 of the refugee convention. 

Because of its widespread practice, it is now considered as a customary principle of 
international Law.  

26  The laws applicable to aliens, as also to refugees in India are the pre-independent 
enactments like Passport (Entry into India) Act 1920, Registration of Foreigners Act 
1939 and the Foreigner’s Act 1946. Prior to the commencement of the constitution, three 
Indian states have passed refugee specific legislation. East Punjab Refugees 
Rehabilitation (Buildings and Buildings site) Act, 1948, the East Punjab Refugees 
Rehabilitation (Housing Building Loans Act 1948), the East Punjab Refugees 
Rehabilitation (Loans and Grant) Act 1948, Patiala Refugees (Registration and Land 
Claims) Act 1948, and the United Province Land Acquisition (Rehabilitation of 
Refugees) Act, 1948. Indian courts have interpreted the constitutional guarantee under 
Article 21 of the Constitution to be available to refugees as well.  Very similarly to that 
of India, asylum in Pakistan, Bangladesh and Nepal are treated under law at par with 
general aliens. Special treatment starts only when their claim is recognized and special 
treatment is accorded for their humanitarian need and protection.   
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Lankan Tamils on the other, especially after the assassination of Rajiv 
Gandhi explains the fallibility of this ad hoc system and the acute need of a 
clear refugee regime in South Asia. Two, the purpose of a mechanism 
should not just be the treatment of refugees while in exile. It should 
persevere to find a durable solution and in the context of the mass influxes 
of refugees moving across the borders in our region, the relevance of 
repatriation in conditions of honor and dignity cannot be undermined. This 
is more possible when there is a specific regime in place. The rationale 
forwarded by refugee hosting South Asian countries that bilateralism 
enables a flexible method of solution seeking exercise cannot always be true 
especially after the utter failure of the Nepal-Bhutan bilateralism in the 
solution seeking process of the Bhutanese refugees in Nepal. This 
bilateralism retains the possibility of rendering most of the Bhutanese 
refugees stateless. Further, there is a need in the region to de-politicize the 
act of host states granting asylum to seekers.27 This gesture of the asylum 
countries has often marred the bilateral relationship between the host and 
the asylum countries, as is the case between Nepal and Bhutan.28   

REGIONAL INITIATIVES 

Three specific situations were observed in relation to refugee protection in 
South Asia: One, the countries in the region have consciously opted out of 
the international refugee regime; two, they are reluctant to put to place a 
regional mechanism to deal with the trans-national involuntary movement 
of people and their asylum and protection concerns; and three, the countries 
in the region prefer an ad hoc arrangement to specific refugee situations as 
demands their pragmatic politics of the day, their long record of 
humanitarian gesture in granting asylum and protecting people in need, 
notwithstanding. However, in the recent years, there is a growing realization 

                                                
27  Declaration on Territorial Asylum Adopted by UN General Assembly Resolution 2312 

(XXII) of 14 December 1967 recognizes that “grant of asylum by a State to persons 
entitled to invoke article 14 of the Universal Declaration of Human Rights is a peaceful 
and humanitarian act and that, as such, it cannot be regarded as unfriendly by any other 
State.” Further, Article 14 (1) of the UNDHR states, “Everyone has the right to seek and 
enjoy asylum from persecution.”  

28  The current relationship between Nepal and Bhutan is a uni-dimensional and refugee 
centric. It is marred by accusation and counter-accusation and is largely hostile. The 
bilateralism has given an escapist route to Bhutan and is continually avoiding the 
bilateral process and in the process, right of its citizens in exile is under wholesale 
invasion. 
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in the region, both at the governmental and civil society level that they need 
to move forward. The region therefore, has witnessed a number of regional 
initiatives related to refugee movements since the recent past. Although no 
binding instrument has been concluded thus far, the series of initiatives in 
the region is indicative of the growing realization amongst the policy 
makers that something effective needs to be put to place. Pressure from the 
end of rights activists, civil society, academics and NGO’s is mounting on 
the governments to work for some sort of a refugee regime for the region, 
be it at the national or regional level or by way of ratifying the refugee 
convention.  

ASIAN-AFRICAN LEGAL CONSULTATIVE ORGANIZATION 
(AALCO) 

An important regional initiative in the region is the Asian-African Legal 
Consultative Organization (AALCO), an intergovernmental consultation 
group, consisting of forty-four members, that meets annually to discuss 
issues of concern to the region and the status and treatment of refugees has 
been in its agenda since its 6th session held at Cairo.29  The AALCO 
(erstwhile) Asian African Legal Consultative Committee (AALCC), in its 
8th session at Bangkok in 1996 adopted a set of principles concerning the 
status and treatment of refugees known as the Bangkok principles. The 
committee in its 40th session held at New Delhi in 2001, deliberated on 
those principles in accordance with the changing experiences on refugees of 
the member states. It covered some important areas like refugee definition, 
asylum and standard of treatment to refugees, durable solutions, burden 
sharing, etc. Some of the initiatives taken in this forum are progressive in 
nature and can have far reaching consequences to refugee protection, if 
adopted in some binding forms.   

Developing from the definition of the OAU convention Governing the 
specific Aspects of Refugees in Africa, (hereinafter referred to as the OAU 
                                                
29  The countries involved in the consultations are, Bangladesh, Bahrain, Botswana, China, 

Cyprus, Egypt, Gambia, Ghana, Indonesia, India, Iran, Iraq, Japan, Jordan, Kenya, 
Kuwait, Korea, Libya, Malaysia, Mauritius, Mongolia, Myanmar, Nepal, Nigeria, 
Pakistan, Philippines, Qatar, Republic of South Africa, Saudi Arabia, Senegal, Sierra 
Leone, Singapore, Somalia, Sri Lanka, Sudan, Sultanate of Oman, Syria, Tanzania, 
Thailand, Turkey, Uganda, United Arab Emirates, Yemen. See, Pia Oberoi “Regional 
Initiatives on Refugee Protection in South Asia”, Bulletin on IHL and Refugee Law, 
(vol. 3. No. 1) 2001, p. 227.         
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convention), the AALCO provides for an expanded definition of the term 
“refugee” which includes “every person who owing to external aggression, 
occupation, foreign domination or events seriously disturbing public order 
in either part or in whole of his country of origin or nationality, is 
compelled to leave his place of habitual residence in order to seek refuge in 
another place outside his country of origin or nationality.”30 The most 
progressive elements envisaged by the AALCO are the issue of Right to 
Return,31 Right to Compensation32 and Burden Sharing.33 All these elements 
reflect the refugee realities in the developing countries, which are 
characterized by mass influx movement of people across the borders. 
Unless right of refugees to return is recognized, asylum gets legitimized and 
the country of origin despite having engineered to causes of refugee flow 
often go scot-free. The right to compensation envisaged in Article IX takes 
care of that concern. Burden sharing envisaged incorporated therein takes 
cognizance of international participation in a refugee situation in true spirit 
of international solidarity.  

INFORMAL CONSULTATIONS ON REFUGEE AND MIGRATORY 
MOVEMENTS IN SOUTH ASIA 

Initiated by the UNHCR, a group of eminent persons from the South Asian 
countries began informal consultations on Refugee and Migratory 
Movements in South Asia. The first consultation in the series was held in 
1994 in Geneva. One of the central aims of the consultation is “to find ways 

                                                
30  Article 1 (2) of the AALCO definition of “refugee”.  Article 1 (1) of the AALCO 

definition is the same as that of the 1951 Refugee Convention definition.  
31  Article VI of the AALCO’s Bangkok principles on status and Treatment of Refugees as 

adopted on 24th June 2001 at the AALCO’s 40th session, New Delhi. The Article states 
that “a refugee shall have the right to return if he so chooses to the state of which he is a 
national or the country of his nationality or if he has no nationality to the state of which 
he is a habitual resident and in this event it shall be the duty of such a state or country to 
receive him.” 

32  Article IX of the Bangkok Principles, ibid. It provides for compensation to a refugee 
from the country of his origin or nationality as the case may be. Article IX (1) states: “A 
refugee shall have the right to receive compensation from the state which he left or to 
which he was unable to return.” Such compensation shall be for such loss “as bodily 
injury, deprivation of personal liberty in denial of human rights, death of the refugee or 
of the person whose dependant the refugee was, and the destruction or damage to 
property and assets, caused by the authority of the state or country, public officials or 
mob violence.” (Article IX (2) of the AALCO).  

33  Article X of the AALCO.  
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to reconciling the narrow political interests of states with their international 
humanitarian responsibilities.”34 In its fourth Regional Consultation session 
held at Dhaka in 1997, the Eminent Persons’ Group (EPG) adopted a Model 
National Law on Refugees in South Asia, in order to guide the respective 
governments of the South Asian countries legislate national laws in similar 
lines. The model law covers a series of provisions required for the 
protection of refugees while remaining in the host country, rights and duties 
of the refugees and the country of asylum, inter alia. The model law reflects 
the refugee reality in the region and makes a specific provision on a mass 
influx situation,35 which actually is the characteristic of refugee flow in the 
region and also recognizes the voluntary character of refugee repatriation.36    

The model law reflects the growing sentiments of the people in South Asian 
countries as to the need of a national law on refugees that a person qualified 
to be a refugee is accorded appropriate treatment in the host country, that 
they are not discriminated against, that their human rights are respected and 
safeguarded and that the voluntary character of repatriation is ensured and 
that the return happens in conditions of dignity and safety. The fundamental 
of refugee protection consists in the principle of non-refoulement, which is 
included in the model law.37  

THE ASIA PACIFIC CONSULTATION 

Convened by the government of Australia, in 1996, representatives of 
twenty-four countries including five South Asian states participated in a 
consultation program on Regional Approaches of Refugees and Displaced 
Persons in Asia. Its third meeting co-hosted by the UNHCR and the Royal 
Thai government and co-chaired by the UNHCR and IOM was held in 
Bangkok attended by eighteen countries, including Bangladesh, India, 
Nepal and Sri Lanka from South Asia. These were an attempt to provide a 

                                                
34  Pia Oberoi, “Regional Initiatives on Refugee Protection in South Asia,” supra n. 29, p. 

282.  
35  Article 15 of the National Model Law. 
36  Article 17 of the National Model Law states that “the repatriation of refugees shall tae 

place at their free volition expressed in writing or other appropriate means which must 
be clearly expressed. The voluntary and individual character of repatriation of refugees 
and the need for it to be carried out under conditions of safety to the country of origin 
shall be respected.” 

37  Article 6 (a) of the Model National Law.  
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regional forum to address issues of migration.38  It emphasized on the need 
to distinguish between the various categories of displaced persons and that 
stressed on the need to provide protection to asylum seekers and refugees 
within population movements.39 Such an initiative indicates the growing 
recognition by the governments in the region of the reality that refugees are 
a real phenomenon in South Asia and that their concerns cannot remain 
being ignored for a long period of time.  

SOUTH ASIAN NGO CONSULTATIONS AND OTHERS  

Two local NGOs, the Other Media and South Asian Forum For Human 
Right (SAFHR) organized a regional consultation entitled “Refugees and 
Forced Migration-Need for National Laws and Regional Co-operation” at 
New Delhi in 1998. The primary aim of the New Delhi initiative was to 
evolve a common instrument to address refugee movements in South Asia. 
A varying range of topics was discussed in the forum. The participants 
recognized the role of media and recommended it to play a more pro-active 
role in highlighting the concerns of refugees in the region. Further, in 1999 
a Judicial Symposium on Refugee Protection was held in New Delhi. It was 
for the first time that the International Association of Refugee Law Judges 
decided to hold its meeting in South Asia, in recognition to the initiative 
being taken in South Asia by the development of a Model National Law, as 
well as to facilitate North-South dialogue on refugee and asylum issues.40 
The symposium was amongst others attended by members of the National 
and State Human Rights Commission, Judges of the Supreme Court, High 
Courts and District Courts of India, senior advocates from Indian Bars, 
Academics, Senior Judges from other South Asian Countries and UNHCR 
representatives. It was an ideal forum for the participants from South Asia 
to learn from the experiences of elsewhere, especially the South African 
representatives who shared their OAU convention experiences.  

 

 

                                                
38  Adopted from Pia Oberoi, “Regional Protection on Refugee Protection in South Asia,” 

supra n. 29, p. 284.  
39  Ibid.  
40  Report on Judicial Symposium on Refugee Protection, New Delhi, 1999, p. 1.  
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RATIONALE FOR A REGIONAL MECHANISM IN SOUTH ASIA 

Scholarship in South Asia is vertically divided as to the need for a refugee 
mechanism in South Asia. While some very strongly advocate for a regional 
mechanism for dealing with refugee situations in the region, others dismiss 
with equal passion such an arrangement. They forward their own set of 
reasons to sustain their claims. I review some of such arguments and offer 
my own conclusions as to whether or not there is a need and possibility for 
such ad arrangement in South Asia.  

B S Chimni dismisses the argument that a regional arrangement is the need 
of South Asia.  He argues, “from an inter-regional perspective, the regional 
approach is, in the cold war era, an exclusionary device which is advocated 
inter alia to help reduce the burden of the global refugee problem on the 
effluent regions of the world. The principal idea is to stop extra-regional 
flows of refugees so that the poor regions alone are compelled to carry the 
burden of refugees.”41 He is of the view that “a regional approach should be 
endorsed only as an integral element of an international approach based on 
solidarity as opposed to segregation and exclusion.”42 He recommends “a 
strategy of constructive linkage which calls for greater burden sharing by 
the more affluent regions of the world as a pre-condition for negotiating a 
regional regime.”43 From an intra-regional perspective, he suggests “a 
regional declaration or convention in South Asia must follow and build on 
individual legislations in the countries of the region which need urgent 
enactment.”44 

Examining the issue from an inter-regional perspective, Chimni tends to 
suggest that South Asian countries should not go for any regional 

                                                
41  The author argues that the arguments in favor of a regional mechanism are based on 

some erroneous assumptions, (1) that the causes of refugee flows lie within the region, 
(2) that each region is equally equipped in material terms to deal with the problem (3) 
that physical proximity should be the fundamental test in defining the obligations of 
states towards refugees, (4) that cultural similarities necessarily facilitate regional 
solutions (5) that refugee flows threaten the stability of the region and (6) that mobility 
across regions threatens the identities of peoples in other regions. See, B S Chimni, “The 
Law and Politics of Regional Solutions: The Case of South Asia,” Paper Presented at the 
Conference of Scholars and other Professionals, Working on Refugees and Displaced 
Persons in South Asia, February, Rajendrapur: Bangladesh, February 1998, p. 1.  

42  Ibid. 
43  Ibid. 
44  Ibid. 
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mechanism unless the more affluent countries of the north come to 
negotiate with the countries in South Asia for “constructive linkage”, 
wherein the former would shoulder greater burden sharing in the refugee 
situations in the region. The author does not however, offer any way out as 
to how the affluent countries of the world could be brought to the 
negotiating table. One might suggest that this would be the role of the 
governments in South Asia to use their diplomatic skills to bring the 
developed countries for a greater participation in the refugee situations in 
the region. One fails to fathom as to why would the developed countries 
choose to obligate themselves by agreeing to shoulder burden in South 
Asia, when they can actually do without, the rhetoric of international 
solidarity and burden sharing notwithstanding.  

Chimni suggests that a regional regime should essentially be preceded by a 
national legislation on refugees in each of the countries of the region and 
upon that foundation, a common regional mechanism should emerge. He 
notes that the “political realism” of the region thwarts the emergence of a 
regional mechanism as, amongst others, “the general environment of 
suspicion and distrust which vitiates inter-state relations in the region is not 
conducive in the immediate future to a common approach to the refugee 
problem.”45  He cites a number of other grounds which impede the 
emergence of a regional regime on refugees.46 Noting that not all the South 
Asian countries are equally positioned to receive refugees as India is, he 
doubts that those which do not need to host refugees would agree for a 
regional mechanism. The author appears to suggest that a national law is 
more easily possible than a regional one, without however explaining as to 
why those very countries, which refrain from cooperating for a regional 
mechanism, would obligate themselves by legislating a national law. That 
apart, what would be the utility of a national legislation on refugees in those 
countries where refugees do not reach? A national legislation is welcome, 
but would all the countries put up that unanimity?  These are few questions 
that Chimni tends to ignore as he argues in favor of a national legislation on 
refugees.  

                                                
45  B S Chimni, “The Law and Politics of Regional Solutions: The Case of South Asia,” 

supra n. 41 p. 10.  
46  Ibid, Pp. 10-12.  
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V. Vijayakumar, unlike Chimni sees merit in a regional mechanism for 
refugees in South Asia but retains some doubt as to its immediate 
possibility,47 although remains optimistic in the “new climate of cooperation 
among the South Asian states” which “argues in favor of developing a 
regional approach on refugees based on commonly accepted principles and 
practices in the region.”48 Expressing optimism on the “rich humanitarian 
tradition” of South Asia, with “sufficient commonality of problems, policies 
and practice among South Asian states” he observes that “all countries in 
the region have received refugees, all have sought to find durable solutions 
to the refugee problems” and that they “share similar legal and 
administrative systems.”49 He cites the following reasons that make a 
regional regime necessary for South Asia:50 

1. The complexity and size of population movements in South Asia 
defy ad hoc responses. 

2. The complex mix of refugees, economic migrants, displaced and 
stateless persons, necessitate criteria to be developed to distinguish 
the different groups and ensure appropriate responses to different 
groups. 

3. The commonality of problems, policies and practices in the South 
Asian States are conducive for a regional approach. 

4. A regional approach would allow South Asia to address its specific 
concerns on refugees. 

5. A regional approach would help improve cooperation and solidarity 
among the countries. 

6. A regional approach can improve the prospect for solutions. 

                                                
47  Expressing doubts as to the commitments of the South Asian Countries in forging a 

regional regime in the immediate future, V. Vijayakumar notes, “Despite the strong 
arguments favoring a regional approach to refugee problems, it would be naïve to 
believe that South Asian Countries can be easily persuaded to develop a regional 
framework for handling refugee problems. The political consensus that forged the OAU 
Convention, the Schengen and the Dublin agreements in Europe or the CPA in South 
East Asia is clearly missing among governments in South Asia.” See, V. Vijayakumar, 
“Developing A Regional Approach to Refugee Problems in South Asia,” Draft paper 
presented for the Fourth Regional Consultations on Refugee and Migratory Movements 
in South Asia, Dhaka, November 1997, p.6 

48  V. Vijayakumar, ibid, p. 5. 
49  Ibid. Pp. 5-6.  
50  Ibid, Pp. 5-7.  
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7. A regional approach could define a clear and useful role for the 
UNHCR. 

It is a matter of fact that none of the countries in the region are too 
enthusiastic for a refugee regime, either at the national or regional level. 
However one would wrong the region to pause till the assistance and 
cooperation of the developed countries of the north to come by for setting 
our own house in order. Whether or not external participation is possible, 
South Asian countries should move forward in the issue of refugee 
management and protection.  

A regional regime has some significant advantages over a national regime. 
As suggested by a refugee observer, “a regional framework depolitisizes the 
act of granting asylum, increases accountability of administrative acts 
within a state and promotes burden sharing within the region by establishing 
a balanced approach to the problems of refugee flows.”51 It is important that 
the act of granting asylum is depolitisized since that has been a cause of 
tension between the refugee hosting state and the country of origin. The 
relationship between Nepal and Bhutan is sufficiently illustrative of this 
phenomenon, with Bhutan often accusing Nepal of harboring stateless and 
voluntarily emigrated people to generate international sympathy against 
Bhutan.52 The existing bilateralism may be flexible but refugees’ rights can 
be invaded as and when states’ expediency calls for. The concept of burden 
sharing is equally important. Only a regional framework can address this 
concern. The most important argument in favor of a regional regime stems 
from the fact that none of the South Asian countries, especially those who 
are refugee hosting ones would choose to legitimize asylum. A “home-

                                                
51  Smrithi Talwar, “Building a Regional Consensus on Asylum: The Indian Perspectives”, 

Bulletin, IHL and Refugee Law, (Vol. 1, No. 2) 2000, p. 251.  
52  The RGOB is now procrastinating the bilateral process accusing that the refugee camps 

are infested with the Maoists and that the repatriation of such people would Bhutan to 
danger. Speaking to the National assembly in its 82nd session the Bhutanese foreigner 
minister stated that a Bhutan Gorkha Liberation Front (BGLF) and a Bhutan Communist 
Party (BCP) had been formed and the BCP had links with the Maoists in Nepal. The 
Maoists were also recruiting people in the camps and some of these people had been 
participating in Maoists attacks in Nepal. About 2000 of them have moved to India and 
established their camps on the Indo-Bhutan border. If such people were allowed to come 
to Bhutan, there was a risk that our country would be infested with Maoists. See, the 
Translations of the Proceedings and Resolutions of the 82nd Session of the National 
Assembly of Bhutan, p. 98, available online at http://www.nab.gov.bt/sessions/ 
82nd%20resolutions.pdf (Accessed on 28th January 2007).  
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ward” looking regional mechanism similar to that of the AALCO’s 
Bangkok principles, should take care of the concerns of both the refugee 
hosting country and those of the refugees as well. It is indeed difficult to 
fathom as to why the country of origin that generates refugees and imposes 
a human predicament of multiple dimension should go scot-free. Therefore, 
the right to compensation that the AALCO’s Bangkok principles envisage is 
a step in the right direction.  

The regional initiatives taken up in South Asia as shown by the South Asian 
States in their participation in the AALCO, the Informal Consultation on 
Migratory movements, the civil society participation, the membership of 
India, Bangladesh and Pakistan in the Ex. Com of the UNHCR, the long 
standing tradition of most of the countries in the region of hosting asylum 
seekers, the rights provided to aliens including refugees by national 
constitutions of most of the countries in the region and the expansion of 
such rights in favor of the refugees by the judiciary in South Asian countries 
(especially India) are indicative of the fact that there is a consensus building 
up at various levels in favor of a specific refugee regime. NGO’s and media 
participation is growing in favor of refugees and their rights. More needs to 
be done. States in South Asia should capitalize this environment and come 
up with a regional regime; a regime that not only takes care of the asylum 
issues but that of durable solutions as well.   
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Abstract 

 
Prerequisites of achieving or sharing broader benefits between 
the riparian states are c-operation, good neighbourly relations, 
and good faith. By the very nature of the watercourses, which 
spread over several states, any work on watercourses by one 
state may prove beneficial for another state. Hence the 
principle of equity should in such case serve to foster 
cooperation among the riparian states. Principle of equity, 
particularly in sharing benefits between riparian states has 
roots in the customary international law, thus it is the legal 
right of the upstream state to seek compensation for the 
downstream benefits enjoyed by another state.    
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INTRODUCTION   

Any intervention taken in the upper reach of a shared watercourse may have 
certain repercussions in the downstream. Depending upon the kind of 
intervention in the upstream, effects thus generated in the downstream 
could be either beneficial or adverse or bit of both. Even though there is not 
as yet, a clear-cut definition of downstream benefits, any work done in the 
upstream that provides benefits, in the form of flood control, regulated 
water for irrigation, water supply, navigation, hydropower and so forth in 
the lower catchments countries is said to have generated downstream 
benefits.  

Actually the idea of downstream benefits emerged as a practice between the 
United States and Canada. Under Article VIII of the 1909 Boundary Waters 
Treaty between the two states, when one country raised the level of waters 
in its dams or other works, the international Joint Commission “shall 
require, as a condition of its approval thereof, that suitable and adequate 
provision, approved by it, be made for the protection and indemnity of all 
interests on the other side of the line which may be injured thereby”. This 
provision, in substance, required the state benefiting from the storage 
provided by the other state to compensate that state for any injury or 
inconvenience caused by the elevation of the water.1 

Hence, the concept of downstream benefits is an integral part of the 
principle of equitable utilisation, which offers flexibility to accommodate 
the interests of all riparian states in such a manner that every party wins and 
no one loses.2 In this milieu, this article aims to demonstrate the concept, 
principle and practice of downstream benefits, its implications and emerging 
trend in International Water Law. It also aims to critically evaluate legal 
aspects of equity and its role in the dispensation of a fair justice in general 
and the application of the principle of equity in a complex water sharing 
conflict in particular. Furthermore, efforts will be made to apply this 
principle in south Asia, where water is in abundance in some places but 
scarce in other.  

                                                
1  P. WOUTERS (ED), INTERNATIONAL WATER LAW: SELECTED WRITINGS OF 

PROFESSOR CHARLES B. BOURNE, The Hague: Kluwer Law, 1997, p. 314. 
2  B. CROW, A. LINDQUIST & D. WILSON, SHARING THE GANGES: THE 

POLITICS AND TECHNOLOGY OF RIVER DEVELOPMENT, New Delhi: Sage 
publication, 1995, p. 218-240 



Equitable Sharing of Downstream Benefit, Dr. Trilochan Upreti 

 - 125 -

SIGNIFICANCE OF WATER 

The significance of water is immense. Freshwater resources are essential 
component of the earth’s hydrosphere and are indispensable part of all 
terrestrial ecosystems.3 Freshwater resources are not only indispensable for 
the sustenance of life on earth but also are of vital importance to all socio-
economic sectors.4 Like Oxygen, the importance of fresh water for the 
sustenance, development and maintenance of balance in the natural system 
is crucial. Moreover, in the words of Justice Holmes, “a river is more than 
an amenity; it is a treasure. If offers a necessity of life that must be rationed 
among those…”5  

Modern technology has enabled humans to divert water and convey it to 
distances far and wide for multifarious uses such as irrigation, drinking, 
industrial and recreational purposes thereby exacerbating its scarcity. With 
escalating competitive and conflicting uses, it has been predicted by several 
experts and international organisations that future wars amongst states 
might well be fought over water, not oil.6 

ASPECTS OF DOWNSTREAM BENEFITS 

Often quoted in international tribunals and particularly notable in the 
opinion of Judge Hudson in the Diversion of Water from the River Meuse 
case, "what are widely known as principles of equity have long been 
considered to constitute a part of international law, and as such they have 
often been applied by international tribunals"7. The principle of downstream 
benefits needs further consideration in this regard. The principle clearly 
applies when the act or abstention from action is done at the request of a co-
basin state. If a benefit is gained by the requesting state, it is reasonable that 
it should pay a fair price for it. The same is true when the action or 
abstention from action is a part of a cooperative scheme of development, as 
in the case of the Columbia River, stated below.  

                                                
3  Agenda 21, United Nations Conference on Environment and Development, 1992, p. 

357. 
4  S. C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES, Oxford: 

Oxford University, 2001, p. 16. 
5  283 US 336, p. 342-343. 
6  Supra note 4, p. 16, p. 25; also see United Nations, Comprehensive Assessment of 

Freshwater Resources of the World, 1997. 
7  55 PCIJ Series A/B No 70 p 76-77. 
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However, a difficult question of the applicability of this principle may arise 
when a state acts on its own initiative and incidentally makes it possible for 
a co-basin state to derive a benefit. Suppose, for instance, that Nepal 
decided to meet its power needs by building dams and hydroelectric 
installations on the Karnali River without the consent of India. Nevertheless, 
Nepalese work resulted into substantial benefits to India in areas flood 
control and power benefits. Would Nepal in this circumstance be entitled to 
a share of the downstream benefits? There is no clear authority to address 
this question. But even in this situation, both nations could negotiate the 
question of downstream benefits that would accrue to downstream India 
from the construction in upstream Nepal, so that the benefits could be 
shared under the principle of equity. Recourse to equity would provide a 
justification for the sharing of downstream benefits between two countries 
even in the absence of a clear provision of law to resolve the particular 
circumstances of a case. The principle of equity could, therefore, serve to 
bridge any lacuna posed by the absence of clear international legal 
provisions. 

Indeed in first of its cases, the United States government argued for 
downstream benefits right in 1925 in the case of the New Brunswick 
Electric Power Commission regarding the Grand Falls Power dam against 
Canada. However, later on when Canada argued the same case as a 
precedent supporting her claims to recompense for downstream benefits 
comparing it with the Libby Dam application, the United States denied its 
applicability. Argument was that there was a distinction between the claims 
that may be made when waters are backed up into boundary waters and 
when they are backed up across the boundary. The reason for this argument 
was article VIII of the 1909 treaty, which provided there must be an “an 
equal division” of boundary waters between the United States and Canada 
with “equal and similar rights in the use” of those waters; hence, the power 
generated from the boundary waters must be shared. But the treaty did not 
provide for the sharing of waters of trans-boundary rivers, thereby power 
produced from such rivers need not be shared.8  

Truly, the idea of downstream benefits has been disputed sometimes, but 
there is no denying in that the nature of the right seems inherent in the 
customary international law9. Thus, the waters of a river must be shared 

                                                
8  Supra note 2, p. 334-338 
9  The damming and storage of flood and snow fed waters in Canadian territory made it 

possible to augment and regulate an enormous volume of water, from which a series of 
hydropower stations were constructed to harness a large amount of hydropower in US 
territory as well as in Canadian territories. Furthermore, flood damage was controlled, 
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equitably by the states through whose territories it passes in tune with the 
principle of equitable division of the benefits. It should be noted that after a 
long and daunting exercise, the United States has started to agree in 
principle that simple equity requires some compensation be paid for the 
benefits received from upstream improvements in Canadian territory, which 
derive some type of benefits in the United States. It is because, within the 
United States, upstream states have in fact been successfully claiming a 
share of benefits conferred on downstream states by works in the upstream 
states.10 

Furthermore, there may be more obvious reasons for the sharing of 
downstream benefits, an upstream country may be reluctant, in the first 
place, to go ahead with its projects, unless it can be assured of receiving 
compensation for the un-captured benefits it would send downstream. 
Similarly, if a downstream country deems that its upstream neighbour is not 
interested in recovering external benefits and will build its project any way, 

                                                                                                              
and substantial harm was thereby prevented. In addition, the regulated flow of the 
waters was substantially used for irrigation in the US. However, a huge chunk of 
Canadian territory was submerged by these reservoirs, and forests, flora and fauna were 
extinguished. A huge amount of money was also spent in order to construct these 
structures. The United States agreed to pay US $ 64 million for the downstream benefits 
accrued in its territory as a result of Canadian storage. The power generated by these 
augmented waters was shared equally with Canada, and the Canadian share was later 
bought by the US at the agreed price for which it paid US$ 254 million. The money was 
provided to Canada in advance so that she could undertake the works. The benefits 
accruing from these works were classified as power, flood control and irrigation each of 
which was shared equally. However, it took almost twenty years to convince the United 
States about these benefits and conclude this treaty. Moreover, it should be worthwhile 
to note at this point that, from the beginning to the end, the US was completely reluctant 
to recognise this concept and practice. In order to obtain American consent on 
downstream benefits, the Canadian side had to explore the very strong bargaining point 
of diversion of the Columbia River into the Fraser river that drained to the ocean 
throughout its own territory. In fact, as the US and Canada are both in the upstream and 
downstream positions, it would have been hard on the US to rely on a different concept, 
principle and practice. Because of their unique geographical specificity, any other kind 
of argument on the part of the US could have boomeranged against her in other 
watercourses. See for detail, Ralf W. Johnson, “The Columbia Basin”, in A. 
GARRISION, R. HAYTON AND C. OLMSTEAD, THE LAW OF INTERNATIONAL 
DRAINAGE BASINS, New York: Ocena Pub, 1967, C. B. Bourne, “The Columbia 
River Controversy”, 37 Canadian Bar Review, 1959. 

10  Apart from attempts to provide for sharing of benefits by “Interstate Compacts” section 
10 (f) of the Federal Power Act 1935, imposes on the Federal Power Commission the 
duty of determine the benefits to downstream plants from upstream storage of assess 
charges against those downstream plants. 
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the downstream country may not have the motivation to accept an 
agreement, for it will receive some benefit at no cost to itself.11  

Thus, the sharing of cost and benefit in an international watercourse largely 
depends on co-operation between the riparian states. By the very nature of 
the watercourses, which spread over several states, it is the geographical, 
hydrological or other issues that determine what type of cooperation is 
required on a particular situation. For example, to attain optimal benefits 
from a watercourse, dam and reservoir can be constructed in one country 
and hydropower, irrigation, flood control and other benefits could be 
accrued to another state.12 That is to say, due to the hydrological and 
geographical situation, a dam and reservoir could be constructed in one 
country, whereas hydroelectricity could be generated in another country just 
as flood control and irrigation benefits could be accrued to that very 
country. Equity provides inspiration to riparian states for such cooperation 
and sharing of benefits derived by their individual or mutual endeavour. 

There are numerous practices in bilateral relations, which cover similar 
issues without necessarily using one particular practice or procedure. 
Professors Bourne, McCaffrey and Utton are of the opinion that:  

“There is support for the existence of a principle of downstream 
benefits in customary international law. Under the concept of 
equitable utilization, watercourse states are entitled to a reasonable 
and equitable share of the benefits of an international watercourse. It 
would seem to follow, therefore, that when a watercourse state does 
or refrains from doing an act that confers a benefit on another state 
sharing the watercourse, the latter state is under an obligation to share 
the benefit equitably with the former. The treaty practice of states 
supports the existence of this principle of sharing benefit. As it is well 
known, the principle of downstream benefits is dealt with explicitly in 
the Columbia Treaty.13 And many other treaties provide for the 
return, either in kind or in cash, of a share of the benefits received as 
a result of the acts done in another state.”14 

                                                
11  R. CLARKE, WATER: THE INTERNATIONAL CRISIS, London: Earthscan 

Publication, 1991, p. 150. 
12  P. K. Wouter, “Allocation of the Non-navigational Uses of International Water Courses: 

Efforts at Codification and the Experience of Canada and the United States”, XXX 
Canadian YB of IL, (1992), p. 67-72. 

13  542 United Nations Treaty Series, p. 244. 
14  Report on the Panel of Nepal’s International Rivers, Comments on a ‘Position Paper on 

the Right Duties and Obligations of Upper and Lower Riparian Countries for Sharing 
Water Resources’, this position paper was submitted to the Nepalese Parliament by a 
team headed by this author in 1997Annex-2, p. 2-5. 
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AS A CUSTOMARY INTERNATIONAL LAW 

From an extensive research few instances of downstream benefits from the 
several treaties concluded between riparian states can be found, from which 
it seems that the concept was practised from the early nineteenth century, 
and has been widely recognised ever since. As a result of such practice, it 
has become the rule of customary international law.15   

                                                
15  Supra note 13: “Examples of six treaties has been referred to. 
1. Article 358 of the Treaty of Versailles, 1919 gave France the exclusive right to use the 

waters of Rhine for power production, subject to France’s paying Germany one-half the 
value of the energy produced  (11   Mertens, N.R.G., 3rd Ser., 323 (1922); 

2. The Barcelona Convention, 1921, Article X (7 L.N.T.S 35), also contains the idea of 
sharing downstream benefits and even upstream benefits, providing that where a state is 
obliged under the convention to take steps to improve the river or is put to expense to 
maintain it for navigation, it is entitled to demand a reasonable contribution to the costs 
involved; 

3. The agreement between South Africa and Portugal regulating the use of the waters of 
the Kunene River, 1926, (70 L.N.T.S. p. 316); this agreement gave South Africa the 
right to build a dam upstream in Angola and certain diversion works. Article 12 
provided as follows: “ No charge shall be made for the water diverted from the Kunene 
River for the purpose of provided means of subsistence for the Native Tribes in the 
Mandated Territory; but should it be desired to utilise a portion of the water referred to 
in Article six above (one half of the flood water of the river) for any other purposes, 
being for purposes of gain… South Africa. …Shall pay, for such portion of the water so 
utilized, to. …(Portugal) such compensation as may be mutually agreed upon”. 

4. The Kunene River, under the name of the Cunene River, was the subject of a more 
recent treaty between Portugal and South Africa, namely the agreement in regard to the 
first phase of development of the water resources of the Cunene River Basin, 29 January 
1969, to be found in Treaties concerning the Utilization of International Water Courses 
for Other purpose then Navigation.: Africa, Natural Resources/Water Series No.13 
(1984), (UN Publication ST/ESA/141;Sales No. E/F.84.II.A7) (it is not known if this 
treaty came into force). This treaty provides another example of one watercourse state 
paying another of benefits received by it as a result of developments of the watercourse 
in the another state. Under it, Portugal was to construct the Gove dam and South Africa 
agree “ to participate in the financing of the dam in respect of components forming part 
of storage function, but exclusive costs incurred for hydro-power generation purely in 
the interest of the Portuguese government”; in return, Portugal agreed not to extract 
more than fifty per cent of the resulting regulated flow of the river, and to operate the 
dam so as to provide a regulated flow (Articles 4.1.3. 4.1.11 and 12). The treaty also 
provided for the construction and operation of works for the diversion by means of 
pumping water form the Cunene River for human and animal requirements in 
S.W.Africa and for irrigation there. South Africa agreed to pay for the construction of 
the works, and for their operation which would be done by the Portuguese authorities; 
South Africa was also to pay a fixed amount for the ground occupied and for the 
flooding caused by these works (Article 4). 
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 “While treaty practice can be invoked in support of the principle of 
downstream benefits where the act or the omission to act that confers 
the benefits, was done or not done at the request of the downstream 
state, treaty practice does not exist to support the wider proposition 
that a downstream state is obliged to share benefits that it receives 
from the acts or omissions of an upstream state that it has not asked 
for or otherwise agreed to. The obligation to share downstream 
benefits, however, may exist under customary international law even 
when these benefits have not been solicited or agreed to. Logically, 
the obligation would seem to be implicit in the principle of equitable 
utilization; for, if benefits are to be shared equitably, it should not 
matter whether or not the beneficiary sought them. Furthermore, a 
failure to share windfall benefits would seem to be a case of unjust 
enrichment. This is not to say, however, that there may not be a 
difference between a case in which a downstream state has asked for 
a benefit and one in which it has not so asked; in the latter case, 
equity might dictate that the downstream state not pay as much as it 
would have to in the former case.”16  

Principle of sharing downstream benefits also stems from the principle of 
unjust enrichment. Expropriation of foreign property without giving 
sufficient compensation reflects one such example of unjust enrichment 
under international law, against which an analogy could be drawn in respect 
to downstream benefits. In factory at Chorzow case the then Permanent 
Court of International Justice upheld that under general international law, 
damages in case of expropriation would have been based on the book value 
                                                                                                              
5. The Rhine Chlorides agreement (16 I.L.M. 265 (1977)) is another example of states 

sharing downstream benefits. This agreement provides that the Netherlands is to pay a 
substantial share of the cost to France of disposing of waste salts form the Mines d’ 
Postas d’Alsace in ways other than discharging them into the Rhine; thus the 
downstream state pays the upstream state for the conferral of a benefit (freedom from 
pollution harm). While not an upstream “development” case per se, this is a particularly 
striking example since it could be argued that France had a duty to avoid significant 
pollution harm to the Netherlands apart from the treaty. 

6. Another example is the Lesotho Highlands Project treaty under which South Africa paid 
a substantial share of the cost of constructing the projects in Lesotho in return of the 
downstream benefits it would receive from it. 

7. The 1977 treaty between Czechoslovakia (now Slovak) and Hungary involved in the 
Gavcikovo-Nagymaros case may provide another example. The dam and hydro plant 
that was to produce the bulk of the electricity under the treaty is located on a bypass 
canal wholly within Slovakia. The lion’s share of Danube water is diverted into that 
canal then rejoins the bed of the Danube, which forms the boundary between two states. 
Under the Treaty, Hungary was to receive power from that plant, as well as flood 
control benefits, both arguable downstream benefits.” 

16   Supra note 14 at p. 4, see also N. KLIOT, WATER RESOURCES AND CONFLICT IN 
THE MIDDLE EASt, London: Roulledge, 1994, p. 50 
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of the property at the time of its disposition plus interest. Hence, the court 
continued that reparation should reflect not merely the value of property at 
the time of disposition, but the loss sustained because of the expropriation.17 
The PCIJ in the Norwegian Claim (Norway v. USA) also dealt with the issue 
where America was told to pay appropriate reparation to Norway refuting 
that unjust enrichment is not tolerable under the principle of international 
law.18   

Apart from the above cases, there are several arbitral tribunals’ decisions in 
cases of appropriation of the property of a foreigner without paying 
sufficient compensation, in which the principle of unjust enrichment has 
been invoked.19  Thus, principle of unjust enrichment is regarded as a rule of 
customary international law that could not be compromised under any 
circumstances. And as principle of unjust enrichment forms the sufficient 
basis for equitable sharing of downstream benefits, refusal to recognise the 
application of the principle of downstream benefits by any riparian state is 
against the principle of unjust enrichment, thus against customary 
international law. 

STATE PRACTICES 

In the sphere of inter-state relations, the states of Uttar Pradesh and Bihar in 
India agreed to share both costs and benefits in proportion in a jointly 
developed Muskhand Dam Project.20 The interesting fact about this project 
is that central government intervention was required in order to conclude the 
agreement. Later, the states of Gujarat and Rajasthan also concluded another 
agreement on cost sharing in the Bajaj Sagar Dam Project in 1966, where 
Rajasthan agreed to pay an amount to Gujarat for work undertaken by the 
latter and the benefit shared by the former.21  In 1975, the construction of 
the Kadana dam submerged territory in Rajasthan, for which the state of 
Gujarat paid compensation. In another dispute between the Indian states of 
Gujarat and Madhya Pradesh on Narmada waters in the Narmada Sagar 
dam, the Narmada Tribunal applied this principle, and as a result Madhya 

                                                
17   Factory at Chorzow 1928, PCIJ Reporter, p. 183-195. 
18   Perm. Ct. Arb. 1922, p. 41-79. 
19   Abu Dhabi Arbitration and Iran v. USA Arbitration cases in Digest of International 

Tribunal. 
20  B. R. CHAUHAN, SETTLEMENT OF INTERNATIONAL & INTER—STATE 

WATER DISPUTE IN INDIA, BOMBAy: N M. Tripathy, 1992, p. 313-314 
21  Id. p. 314-315 
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Pradesh obtained downstream benefits from Gujarat.22 All these applications 
were made to ensure justice, fill up the lucane and remove the rigidity of 
law that prevented a just solution. 

Thus principle of equity in sharing downstream benefits has been 
recognised in India. And with Indian River Boards Act of 1956, Section 15 
(4), which provides, in the preparation and execution of schemes by the 
Board, it shall take into account the costs likely to be incurred in 
constructing and maintaining such works. The costs shall then be allocated 
among the interested governments in such proportion as may be agreed or, 
in default of agreement, as may be determined by the Board having regard 
to the benefits which will be received from the scheme by them.23 In 
addition, a committee constituted by the Government of India has 
recommended that such benefits must be shared between the states 
concerned.24  Furthermore, it seems that the Indian government has 
practised the idea of sharing the benefits proportionately in the inter-state 
sphere of India. The Ministry of Irrigation and Power had written to all state 
Governments on April 17, 1967, stating that the cost of multipurpose river 
valley projects should normally be allocated only to three functions: 
irrigation, power and flood control.  The letter recommended the “facilities 
used” method of allocation of joint costs in preference to the “alternative 
justifiable expenditure” or “separable costs, remaining benefits” methods.25 
Hence equity played significant role in each circumstance for a fair solution 
of each problem. 

Moreover, there is another interesting example of sharing downstream 
benefits with another sovereign state. India is planning to construct the 
Dihang Dam in its far east, which, she claims, would bring down the flood 
level by one metre in Bangladesh substantially benefiting Bangladesh by 
                                                
22  Id. p. 323-324. 
23  Id. 
24  Id. p. 323: The Yadav Mohan committee appointed by the Government of India in 

1961to examine the levy of charges for utilisation of water on a downstream project. 
The committee recommend as follows: “when an upstream project is constructed later 
than an existing downstream project, the latter shall be liable to pay for the benefit 
obtained from an upstream project irrespective of the period that has elapsed after its 
construction; but when the downstream project is constructed after the upstream project, 
the downstream project need pay for the benefits received only if it is conceived within 
20 years of completion of upper project. In either case the charge will be borne only if it 
is clearly established that the downstream project has been benefited by the changes in 
flows or otherwise by the construction or operation of the upstream project. The lower 
project will bear the cost to the extent the actual additional benefits are made available 
to it and as and when these benefits accrue”. 

25  Id. p. 324. 
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from the mitigating of the flood damages. Mr Muchkund Dubey, a former 
foreign secretary of the Government of India, has questioned how India can 
deny Nepal payment for downstream benefits resulting from Nepalese work 
whilst India is simultaneously bargaining with Bangladesh over this 
project.26 Indeed this could, in fact, form the basis for negotiations on 
resolving one of the outstanding issues between India and Nepal. 

In the United States of America, the principles of downstream benefits have 
also been practiced in the inter-state sphere. For example, Section 10 (f) of 
the Federal Power Act, 1935, imposes on the Federal Power Commission 
the duty to determine the benefits to downstream plants from upstream 
storage, and assess charges against those downstream plants.27 In fact, the 
United States has proved to be the fertile land for the enunciation of the 
principle of equitable apportionment, which is considered the foundation of 
the principle of equitable utilisation. Furthermore, being an indispensable 
part of equitable utilisation, the issue of sharing the costs and benefits in a 
shared river, lake or stream, has been dealt with in several resolutions of 
conflicts between states.28 

Another example is provided by the Owen Falls Dam in Uganda, where 
Egypt has developed and supplied hydropower to Uganda at her own cost. 
However, the water augmented in the reservoir was exclusively for her own 
use. In order to supervise the water and power arrangements, a resident 
Egyptian Engineer was provided for in the agreement between the two 
states. In addition, electricity was produced for Uganda at Egypt’s expense, 
as a downstream benefit.29 

APPLICATION OF EQUITY  

Apart from the arid and semi-arid areas of South Asia, freshwater is quite 
abundant in the region. However, due to poor management, preservation 
and a dearth of cooperation, riparian states are not able to maximize the 

                                                
26   M. Dubey, “Some Reflection on Indo-Nepal Relations”, in Looking to the Future: Indo-

Nepal Relations in Perspective, l. R. Baral (ed) New Delhi: Anmol Publication, 1996, p 
51-57 

27   Supra note 3, p. 347 
28   G. WILLIAN SHERK, DIVIDING THE WATERS: THE RESOLUTION OF 

INTERSTATE WATER CONFLICTS IN THE UNITED STATES, the Hague: Kluwer 
Law, 2000, p. 60 

29   D. A. CAPONERA, “LEGAL ASPECTS OF TRANSBOUNDARY RIVER BASIN IN 
THE MIDDLE EAST: THE AL ASI (ORONTES), The Jordan and the Nile” 33 NRJ, 
1993, p. 654 
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benefits of such an immense resource. On the contrary, such huge resources 
have been largely misutilised and the nations have greatly suffered.30 Nepal 
though has realised that water resources have become both a symbol of 
national identity and pride, and a source of economic potential and its 
utilisation has become the key strategy for the development of the nation.31 
The reluctance of the lower riparian state to share the downstream benefits 
accruing from the work of the upstream state has become the major obstacle 
in the utilisation of these resources. The principles of equity are as universal 
as those of justice. They do not give untrammelled discretion to override the 
law, but represent rather a body of norms capable of remedying a lack of 
subtlety and flexibility which may affect the system of laws.32 

Numerous studies suggest that Nepal can hold water between 67 to 112 
MAF at various sites33 and this water, if stored and regulated, will meet 
most of the demand of entire people of the Himalayan block at least for 
another 50 to 100 years.34 From the above regulated water multifaceted 
benefits, such as flood control (US $ 500 to 600 million could be saved each 
year), hydropower, navigation and miscellaneous benefits can be derived, 
which are desperately required by all nations of south Asia.35  

However to ensure such benefits the attitude of the downstream country 
should be cooperative and bolster a strong political will of using the 
available resources for mutual benefits. And in absence of such willingness 
upstream states would be heavily burdened, while downstream states would 
benefit without having to invest anything as in case of Indo-Nepal relation, 
where on the one hand India is reluctant to share the downstream benefits 
derived from the damming in Nepal which would obviously submerge large 
swathes of territory and cause extinction of flora and fauna so that such 
areas could not be reused again. On the other hand, the downstream country 
would receive regulated water during the dry season which would help 
boost crop yields, provide sites for renewable source of energy, control and 
prevent huge loss of lives and property from floods and accrue other 

                                                
30   B. G. VERGHEESE, WATERS OF HOPE, New Delhi: Oxford and IBH Pub1995, p. 

337-352. 
31   HMG/N Water and Energy Commission Secretariat, Water Resources Strategy Nepal, 

Kathmandu: 2002, p. 115-122. 
32  V. Lowe, The Role of Equity in International Law, 12 Australian YB IL (1992), p. 74. 
33  C. K SHARMA, WATER AND ENERGY RESOURCES OF THE HIMALAYAN 

BLOCK, Kathmandu: Sangeeta Shrama, 1983, p. 342 
34  Ibid, p. 285 
35  C. K. SHARMA, A TREATIES ON WATER RESOURCES OF NEPAL, Kathmandu: 

Sangeeta Sharma, 1997, p. 425-429 
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benefits such as navigation, industrial and recreational derived from the 
work of the upstream state.36 

Irony as much it may sound, India on the other hand has been insisting that 
Bangladesh recognise the downstream benefits from the proposed 
Tipaimukh dam on the Brahmaputra river at the north-eastern border of 
Assam and agree to the Brahmputra-Ganga link canal. This proposal was 
forwarded by India in response to Bangladesh’s demand to augment water 
in the Ganges basin. The project will derive flood control (in Sylhet and 
Cachar, Bangladesh) and regulated flow benefits during the dry season to 
Bangladesh.37  

In recent treaty between Nepal and India the Mahakali River Treaty of 
1996, fortunately Nepal and India seem to have agreed in principle to share 
the cost in proportion to the benefits, thus endorsing downstream benefits in 
practice. Article 3 (3) states, “the cost of the project shall be borne by the 
parties in proportion to the benefits accruing to them. Both the parties shall 
jointly endeavour to mobilize the finance required for the implementation of 
the project.”38 This arrangement should be implemented between two 
countries in water resources basins without any hesitation. 

CONCLUSIONS 

The prerequisite for achieving or sharing broader benefits are co-operation, 
good neighbourly relations, and good faith between the riparian states.  In 
other words, if a downstream riparian state were to benefit from the hard 
work and investment made by an upper riparian state on a water resource 
project in a boundary or trans-boundary watercourse, without itself 
investing anything on it, the former must pay for the benefits in proportion 
to the costs. The downstream benefits could be in terms of water 
augmentation, flood moderation, power generation, recreation, fisheries and 
so on. The avoided cost theory (a theory to calculate and share the cost and 
benefits) will be helpful in assessing the benefits. As a case in point, it 
seems that Nepal is willing to sell power to India at the alternative thermal 
or nuclear replacement cost, plus generation cost.39 

                                                
36  Supra note 3, p. 218-239. Also see R. Paisley, "Adversaries into Parties: International 

Water Law and the Equitable Sharing of Downstream Benefits" (2002) in 3 Melbourne 
JIL, p. 280-300 

37  Ibid. p. 220 
38  37 ILM 1997, p. 700. 
39  A. B. Thapa, “India’s River Linking Project & Nepal”, 22 Spotlight (2003), p. 1-3 
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Equity is used to mean different things in different contexts. Still there can 
be little doubt that equity is a principle of international law. It’s use and 
endorsement by the ICJ has ensured that, in appropriate situations, it plays a 
pivotal role in judicial decision making as well.40 The principle of 
downstream benefits and unjust enrichment are closely linked with the 
element of equity, which provides for distributive justice and a very fair 
solution to the intricate issues of allocation and sharing of water from a 
boundary and transboundary resource. Therefore, in the context of existing 
Indo-Nepal relation in water resources utilisation and sharing, the principle 
of equitable sharing of downstream benefits is the legal basis for moving 
forward and opening the windows of opportunity for the prosperity of the 
people of this region. 

 

 

 

                                                
40  D. A. French, International Environmental Law and the Achievement of 

Intergenerational Equity, 31 ELR, (2000), p. 10469 
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Abstract 

There always lies an acute risk that a victim of crime who has 
already been traumatized by the acts of the accused is again 
revictimized by unforgiving formal procedures of law. With lot 
of voices and legal protections for the accused and very little 
for the victims, legal proceedings can at times turn hostile for 
victims, thus further ridiculing him/her. Such harsh scenario in 
turn can have multifarious effects on victims’ rights, not only a 
victim is revictimized by the justice system but also effective 
and equal participation of victims in the court proceedings gets 
encumbered. However with emerging concept of victimology 
and victims’ rights and with that the concept of in camera 
hearing, victims of crime can be protected and theirs effective 
participation in the court proceedings can be guaranteed. 
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INTRODUCTION  

The word 'victim', interchangeable to the term 'survivor', generally refers to 
persons who have individually or collectively suffered harm, including 
physical or mental injury, emotional suffering, economic loss or substantial 
impairment of their fundamental rights, through some acts or omissions. A 
new theoretical approach which focused on the victim of crime and became 
known as victimology emerged in the middle of the twentieth century.1 
The concept of ‘victimology’ has since been defined within a framework of 
social science to treat victims and to study cause and effects of being a 
victim and to suggest for the remedy.2 Gerd Ferdinand Kirchhoff has been 
quoted writing victimology as the study of victims, victimizations by human 
rights violations, including crime, and reasons towards both which develops 
the theories for explanations and for predictions containing the scientific 
descriptions, measurement, analysis and interpretation of patterns, 
regularities and probabilities.3 However even after the emergence of the 
concept of victimology, the rights of the victims have remained ‘sidelined’. 
Till date, concept of victimology in relation to the victims, especially of 
sexual assault has proved to be largely ineffective and in most cases has left 
the victims, betrayed (often referred to as ‘secondary victimization’). 

The victim's perspective may be perceived in many societies as 
complicated, an inconvenient and marginal phenomenon. However, the 
awareness is growing that redress and reparation for the victims of gross 
violations of human rights is an imperative demand of justice and a pressing 
requirement under international law, in particular the law of human rights.4 

                                                
1  See Stephen Schafer, VICTIMOLOGY: THE VICTIM AND HIS CRIMINAL 33-41 

(1977); WILLIAM G. DOERNER & STEVEN P. LAB, VICTIMOLOGY 4-7 (2d ed. 
1998).  Cited at Peggy M. Tobolowsky, " Victim Participation in the Criminal Justice 
Process: Fifteen Years ”, New England Journal on�After the President's Task Force on 
Victims of Crime Criminal and Civil Confinement, 25 N.E. J. on Crim. & Civ. Con. 21, 
at 27 

2   See generally, DR. SHANKAR KUMAR SHRESTHA, 'A STEP TOWARDS VICTIM 
JUSTICE SYSTEM: NEPALESE PERSPECTIVE (Pairavi Prakashan, Kathmandu, 
Nepal, 2001)  

3 ibid at p. 42 
4  See, generally, Theo Van Boven, preface to publication of the proceedings of the 

"Seminar on the Right to Restitution Compensation and Rehabilitation of Victims of 
Gross Violations of Human Rights and Fundamental Freedoms," held in Maastricht, the 
Netherlands, 11-15 March 1992. 
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Victims have been the silent partners in the legal process, with little role 
other than as witnesses. Since there is no protection from the state, victims 
and witnesses often do not feel part of the criminal justice process and yet 
they fulfill a valuable and important role: thus there is an urgent need for 
making their roles more meaningful and to obtain the optimal cooperation 
from them. To ensure victims' access to and participation in criminal 
proceedings, it is necessary firstly to ‘restore balance’ in criminal justice 
system by better integration of the concerns of crime victims. Therefore, 
state is responsible to restore such balance by providing due respect to the 
rights of the victims, including accreditations to their role in the criminal 
justice process.  

The international human rights and humanitarian legal instruments are the 
effective tools, to be implemented at domestic level in compliance with laws 
and all other appropriate measures duly recognizing victim participation and 
status in the justice system that would reduce victim dissatisfaction with the 
system and loss of control from victimization.  

Rights of the victims of violence (or crimes) can be discussed within two 
level frameworks of victim's justice; firstly, the victims participation in the 
proceedings with protective special measures and secondly substantive 
remedies to victims, including compensation, rehabilitation and 
reintegration. Taking into consideration the substantive participation of 
victims in judicial proceedings, the paper is limited within the former aspect 
focusing the international human rights standards and jurisprudence adopted 
by different jurisdictions that may be inferred in developing advance 
jurisprudence at national and international level. 

RIGHTS OF CRIME VICTIMS 

Apart from the exploration of theoretical bases for the study of 
victimology, researchers began to explore the psychological impact of 
victimization on victims, as well as the impact of their significant exclusion 
from the criminal justice process.5 Researchers also began to identify 
proposed changes in the criminal justice system which they felt would be 
more responsive to victim needs and desires. These changes included the 
restoration of restitution remedies and greater victim participation and input 
in the criminal justice process.  

                                                
5   See generally, Robert F. Kidd & Ellen F. Chayet, Why Do Victims Fail to Report? The 

Psychology of Criminal Victimization, 40 J. SOC. ISSUES 39 (1984) 
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The formulation of the status of victim under international law is 
outstandingly included in the United Nations Declaration of Basic 
Principles for Victims of Crime and Abuse of Power (hereinafter the 
Victims Declaration) adopted by the General Assembly in November 1985. 
The declaration reflects the collective will of the international community to 
establish a balance between the fundamental rights of suspects and 
offenders6, and the rights and interests of victims. It recognizes that victims 
should be treated with compassion and respect for their dignity, and 
recommends measures to improve their access to justice and prompt redress 
(restitution, compensation and all necessary assistance/rehabilitation) for the 
harm they have suffered. 

The Victims Declaration has given the due respect to the victims of crime 
that may be summarized as follows;7 

"Cognizant that millions of people throughout the world suffer harm 
as a result of crime and the abuse of power and that the rights of these 
victims have not been adequately recognized, 

Recognizing that the victims… and also frequently their families, 
witnesses and others who aid them, are unjustly subjected to loss, 
damage or injury and that they may, in addition, suffer hardship 
when assisting in the prosecution of offenders, 

… affirms the necessity of adopting national and international 
measures in order to secure the universal and effective recognition of, 
and respect for, the rights of victims of crime and abuse of power…  

"Victims should be treated with compassion and respect for their 
dignity. They are entitled to access to the mechanisms of justice and 
to prompt redress…for the harm that they have suffered." 

As the international community has recommended States to include such 
principles in their domestic legal systems, states should also be prepared to 
adopt and apply the standards with their strong conviction to implement 
irrespective of its so-called soft law nature. 

                                                
6  The Victims Declaration does refer the term 'offender' instead of 'accused'. 

Consequently, the term “offender” is used in a generic sense, without detracting from 
the presumption of innocence. 

7  See, paragraph 4, and excerpts from the Declaration United Nations Declaration of 
Basic Principles for Victims of Crime and Abuse of Power, UN Doc. GA/Res/40/34 
(1985).  
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Considering the emergency of victim oriented rules, the framework carried 
out by the Victims Declaration has further been expanded by a resolution 
adopted by UN General Assembly on its 60th session in December, 2005.8 

The rights of the victims should be adopted, applied and interpreted from 
rights-based approach that provides guidelines for realization, recognition 
and assertion of entitlements with greater scope and application of access to 
adequate remedy to all at all level. The rights of a crime victim may be 
summarized as follows: 9  

 The right to be treated with fairness and with respect for the 
victim's dignity and privacy.  

 The right to be reasonably protected from the accused offender.  
 The right to be notified of court proceedings.  
 The right to be present at all public court proceedings related to the 

offense, unless the court determines that testimony by the victim 
would be materially affected if the victim heard other testimony at 
trial.  

 The right to confer with [an] attorney for the Government in the 
case.  

 The right to restitution.  
 The right to information about the conviction, sentencing, 

imprisonment, and release of the offender. 
 Rights to have his/her residential address withheld unless disclosure 

is deemed by the relevant court to be material to the defense.10 
 Right to have an explanation of the outcome of criminal 

proceedings, and to be fully apprised of the sentence, when 
imposed, and its implications. 

 

 
                                                
8  See, GA Res/60/147 adopted on 16 December 2005  
9  The Guidelines applicable to All Components of justice adopted by the United States of 

America is one of the benchmarks adopted as recognized rights of victims. See, for 
detail 'Guidelines Applicable to All Components' Article III, 42 U.S.C. § 10606(b):  See 
also, Idaho Manual on the Rights of Victims of Crime, adopted by  Office of the 
Attorney General, Idaho, United States June, 1998 (reprinted in April, 2003) 

10  See for detail the report No. 6 published by Community Law Reform Committee of the 
Australian Capital Territory in 1993 available at http://www.jcs.act.gov.au/eLibrary/lrc/ 
r06/Report6c1.html#RTFToC3 (Date visited 9th December, 2007) 
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PARTICIPATORY RIGHTS OF VICTIMS 

The victim in a criminal prosecution has several roles which relate to his/her 
entitlement to be present and participate at various proceedings in the 
criminal justice process. For crime victims, to exercise their participatory 
rights, they must first be made aware that such rights exist. Just as a crime 
victim must be made aware of the existence of participatory rights may be 
exercised, the victim must also be notified of the particular proceedings at 
which such rights may be exercised in order to use the rights. Even if a 
crime victim chooses not to actively participate in relevant proceedings, the 
victim can maintain involvement in the process if informed of important 
actions and outcomes in the prosecution and punishment of the offender 

As the Hance case illustrates, notification of the existence of a victim's 
rights of participation in the criminal justice process is in many ways the 
most important victim participatory right because it is the right on which the 
exercise of all other rights depends. The effectiveness of its actual 
implementation determines whether it is the linchpin of or the barrier to the 
exercise of the remaining participatory rights.11 

IN CAMERA PROCEEDINGS 

Degree of vulnerability of a crime victim, especially in gender based 
violence against women is very high The stigma embedded in the social 
mindset regards even victims of rape and other sexual assaults, negatively 
once the matter is made public. Thus the entire social and public life of such 
victim is ruined. In addition components of justice system like police, 
prosecutor, defense lawyer, court personnel and judges are mostly unaware 
about victims-friendly-norms. Hence, rape incident which is supposed to be 
a serious matter, gets projected in a theatrical manner making it enjoyable 
show in the court. 

In this context, the notion of 'in camera proceedings' justifies the 
participation of victims in entire criminal proceedings. It ensures substantive 
participation of victims and minimization of the risk of victims being re-
victimized. In relation to in camera proceedings, victim’s participation 
should consider at least the following three levels of analysis; 

                                                
11   See for detail, State ex rel. Hance v. Arizona Board of Pardons and Paroles, 875 P.2d 

824 (Ariz. Ct. App. 1993). Cited at supra note 2 
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First, these norms should be viewed as reaffirming in principle the more 
settled procedural norms, including in the context of conflict victims about 
their right to participate in the criminal process. 

Second, there are several valid pragmatic concerns about the application of 
these norms. For example, many observers have argued victim participation 
in the criminal process would not only endanger their lives but could lead to 
duplication, inefficiency, and conflicting agendas.  

Third, each proposed norm of victim participation in the criminal process 
should be assessed for its effect on others’ fundamental rights. For example, 
many have cautioned that victim’s participation will substantially diminish 
the hard-earned, fundamental procedural rights of defendants.  

Protection of victim’s dignity and privacy mentioned above may be the 
better justification of ‘in camera proceedings’ as a matter of procedural 
fairness where victims participation needs to be guaranteed and ensured by 
adopting laws, mechanism and all other necessary measures. Similarly, the 
'right to be reasonably protected from the accused further respects the right 
to life and security, by which the victims can freely take part in 
proceedings.Even though camera trial is the exception to open trial system, 
it ultimately follows the notion of victim-friendly due process and 
procedures that are consistent with the norms and practice of fair trial 
guaranteed to the accused. 

SCOPE OF 'IN CAMERA' PROCEEDINGS UNDER 
INTERNATIONAL STANDARDS 

Since the 1980s, international human rights law has developed norms that 
respond to concerns expressed by the victims of human rights violations, 
about their exclusion from criminal proceedings, especially when states 
rampantly refuse to comply with their duty to prosecute. Among the norms 
developed, victim-focused prosecution norms establish that prosecutions are 
an essential component of the remedy states owe victims of certain grave 
crimes. Moreover, these norms began to recognize certain participatory 
rights of victims in criminal proceedings, other than as witnesses.12 

                                                
12  �Raquel Aldana-Pindell" In Vindication of Justiciable Victims' Rights to Truth and 

Justice for State-Sponsored Crimes", Vanderbilt Journal of Transnational Law, 2002, at 
p. 1414 



Kathmandu Law Review, Vol. 1, No. 1 

 - 144 -

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL 
RIGHTS   

Before touching the issue of camera proceeding or trial, it is essential to 
understand the general rule of procedural fairness. The right to a public 
hearing in both civil and criminal cases is expressly guaranteed by article 
14(1) of the International Covenant on Civil and Political Rights13 
(hereinafter ICCPR) which states “everyone shall be entitled to a fair and 
public hearing”14. The provision further elaborates the requirements of a 
“fair hearing”15 that considers publicity of hearings as an important 
safeguard in the interest of the individual and of society at large. At the 
same time article 14, paragraph 1 of ICCPR acknowledges that courts have 
the power to exclude all or part of the public for reasons as follows; 

The press and the public may be excluded from all or part of a trial 
for reasons of morals, public order (ordre public) or national security 
in a democratic society, or when the interest of the private lives of the 
parties so requires, or to the extent strictly necessary in the opinion 
of the court in special circumstances where publicity would 
prejudice the interests of justice; but any judgment rendered in a 
criminal case or in a suit at law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings 
concern matrimonial disputes or the guardianship of children. 
(emphasis added) 

The procedure in the case of juvenile persons has been specifically 
addressed by ICCPR accordingly.16 

JURISPRUDENCE OF THE HUMAN RIGHTS COMMITTEE: 

In General Comment No. 13, on article 14 of the ICCPR, the Human Rights 
Committee emphasized, “the publicity of hearings is an important safeguard 
in the interest of the individual and of society at large”. Apart from the 
“exceptional circumstances” provided for in article 14(1), “a hearing must 
be open to the public in general, including members of the press, and must 
not, for instance, be limited only to a particular category of persons”.17 
Notwithstanding the non-publicity of the trial itself, “the judgment must, 

                                                
13  Adopted by UN General Assembly Resolution 2200A (XXI) of 16 December 1966  
14  See Article 14, paragraph 1 of the ICCPR 
15  Ibid , paragraph 3  
16  See Article 14 (4) in conjunction with Article 10 (2) (b) of the ICCPR 
17  United Nations Compilation of General Comments, pp. 123-124, para. 6. 
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with certain strictly defined exceptions, be made public” under article 14 of 
the Covenant.18 

The duty to hold suits of law in public under article 14(1) is incumbent on 
the State, and “is not dependent on any request, by the interested party... 
Both domestic legislation and judicial practice must provide for the 
possibility of the public attending, if members of the public so wish”.19 This 
duty further implies that “Courts must make information on time and venue 
of the oral hearings available to the public and provide for adequate 
facilities for the attendance of interested members of the public, within 
reasonable limits, taking into account, e.g., the potential public interest in 
the case, the duration of the oral hearing and the time the formal request for 
publicity has been made. 

Failure of the court to make large courtrooms available does not constitute a 
violation of the right to a public hearing, if in fact no interested member of 
the public is barred from attending an oral hearing.”20 

The principle of publicity means that trials taking place in secret are 
contrary to article 14(1). For example, in the case of eight former Zairian 
parliamentarians and one businessman whose trial – among other 
shortcomings – was not held in public and who were sentenced to fifteen 
years of imprisonment, with the exception of the businessman, who received 
a five-year prison sentence.21 Similarly, the Human Rights Committee has 
found the violation of Article 14(1) of the ICCPR in cases where the hearing 
has taken place in camera when the State party has failed to justify this 
measure in accordance with the terms of the Covenant.22 However, in 
camera proceeding is still justified in the cases where principle of 
proportionality and confidentiality is strictly followed the administration of 
justice. It should also be noted that each case has to be considered in its own 
background and special circumstance where publicity may jeopardize the 
interest of justice. In this regard, the element of 'interest of justice' can be 

                                                
18  Ibid., para. 6 at p. 124. 
19  Communication No. 215/1986, G. A. van Meurs v. the Netherlands (Views adopted on 

13 July 1990), in UN doc. GAOR, A/45/40 (vol. II), p. 59, para. 6.1. 
20  Ibid., p. 60, para. 6.2. 
21 Communication No. 138/1983, N. Mpandanjila et al. v. Zaire (Views adopted on 26 

March 1986), in UN doc. GAOR, A/41/40, p. 126, para. 8.2. 
22  Communication No. 74/1980, M. A. Estrella v. Uruguay (Views adopted on 29 March 

1983), in UN doc. GAOR, A/38/40 p. 159, para. 10. 



Kathmandu Law Review, Vol. 1, No. 1 

 - 146 -

defined on the triumph of 'rule of reason' in other words justifies the 'rule of 
law' coherently.  

REGIONAL HUMAN RIGHTS FRAMEWORK:  

European Convention on Human Rights,23 in article 6(1) provides although 
the press and public “may be excluded from all or part of” a trial for certain 
specified reasons, namely, in the interest of morals, public order or national 
security in a democratic society, in the interest of the parties’ private lives, 
or where the interest of justice otherwise so requires. Furthermore, the 
European Convention also specifically adds “the interest of juveniles” as a 
ground for holding court proceedings in camera.  

Under article 6(1) of the European Convention, proceedings must, with the 
exceptions mentioned above, be held in public. However, the application of 
this provision “to proceedings before appellate courts depends on the special 
features of the proceedings involved”, and “account must be taken of the 
entirety of the proceedings in the domestic legal order and of the role of the 
appellate court therein”.24 

The Court has thus consistently held that “provided that there has been a 
public hearing at first instance, the absence of ‘public hearings’ at a second 
or third instance may be justified by the special features of the proceedings 
at issue. Thus proceedings for leave to appeal or proceedings involving only 
questions of law, as opposed to questions of fact, may comply with the 
requirements of Article 6 even when the appellant was not given an 
opportunity of being heard in person by the appeal or cassation court.”25 

Applying this interpretation in the case of Bulut, the European Court found 
no violation although the Supreme Court used summary proceedings 
unanimously to refuse consideration of an appeal for lacking merit. The 
European Court was not satisfied that the grounds of nullity formulated by 
the applicant “raised questions of fact bearing on the assessment of [his] 
guilt or innocence that would have necessitated a hearing”.26 The case 

                                                
23  Convention for the Protection of Human Rights and fundamental Freedoms signed at 

Rome of 4th November 1950 
24  ECHR, Case of Bulut v. Austria, judgment of 22 February 1996, Reports 1996-II, p. 

357, para. 40 
25  Id. p. 358  
26  ECHR, Case of Bulut v. Austria, judgment of 22 February 1996, Reports 1996-II, p. 

357, para. 40. 
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As observed by the European Court, the object pursued by article 6(1) with 
regard to the publicity of judgments is “to ensure scrutiny of the judiciary 
by the public with a view to safeguarding the right to a fair trial”.27 
However, the Court has not adopted a literal interpretation of the words 
“judgment shall be pronounced publicly” but has instead taken into account, 
in its case-law, the “long-standing tradition” of many States of the Council 
of Europe in making public the decisions of some or all of their courts; such 
traditions may thus not necessarily imply the reading out loud of the 
judgments concerned, but can consist in depositing the judgments in a 
registry accessible to the public. The European Court considers, therefore, 
“that in each case the form of publicity to be given to the ‘judgment’ under 
the domestic law of the respondent State must be assessed in the light of the 
special features of the proceedings in question and by reference to the object 
and purpose” of article 6(1).28 

Similarly Article 8(5) of the American Convention on Human Rights29 
provides this right only with regard to criminal proceedings, which “shall be 
public, except insofar as may be necessary to protect the interests of 
justice”.  

Unlike the European and American Conventions, the African charter on 
Human and Peoples Right30 does not provide the explicit provision for a 
public trial, however, the African Commission on Human and Peoples’ 
Rights has held that, regardless of the fact that, it is empowered by articles 
60 and 61 of the Charter “to draw inspiration from international law on 
human and peoples’ rights and to take into consideration as subsidiary 
measures other general or special international conventions, customs 
generally accepted as law, general principles of law recognized by the 
African States as well as legal precedents and doctrine”. In support of the 
notion of publicity of hearings, the Commission then invoked the above-

                                                
27  ECHR, Case of Pretto and Others v. Italy, judgment of 8 December 1983, Series A, No. 

71, para. 27 at p. 13; (emphasis added) 
28  Id 
29  Adopted at the Inter-American Specialized Conference on Human Rights, San José, 

Costa Rica, 22 November 1969 
30  Adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered 

into force Oct. 21, 1986 
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quoted terms of the Human Rights Committee’s General Comment No. 13 
on article 14(1) of the Covenant31. 

Nevertheless, African Commission eventually noted that the “exceptional 
circumstances” which might justify exceptions to the principle of publicity 
under article 14(1) of the Covenant are “exhaustive”.32 Where the 
respondent Government had made only “an omnibus statement in its 
defence”, without specifying which exact circumstances prompted it to 
exclude the public from a trial, the Commission concluded that the right to a 
fair trial as guaranteed by article 7 of the African Charter had been 
violated.33 

In the context of South Asia, the SAARC Convention on Preventing and 
Combating Trafficking in Women and Children for Prostitution, 2002 has 
incorporated the idea of in camera proceedings as follows:34 

"In trying offences under this convention, judicial authorities in 
members States ensure that the confidentiality of the child and 
women victims is maintained and that they are provided appropriate 
counseling and legal assistance.” 

RULES UNDER INTERNATIONAL CRIMINAL TRIBUNALS  

Although International criminal tribunals Criminal Tribunal for former 
Yugoslavia (ICTY), and the Rwanda (ICTR) established by the UN security 
Council35 on ad hoc basis are criticized for not being able to provide 
substantive remedy such as compensation and rehabilitation to the victims 
of serious crimes such as crime against humanity, including rape, enforced 
prostitution and other forms of sexual violence, in terms of victims 
participations in procedures, the tribunals have adopted landmark victim 
friendly rules and procedures. 

                                                
31  ACHPR, Media Rights Agenda (on behalf of Niran Malaolu) v. Nigeria, 

Communication No. 224/98, decision adopted during the 28th session, 23 October – 6 
November 2000, para. 51 of the text of the decision as published at 
http://www1.umn.edu/humanrts/africa/comcases/224-98.html.  

32  Id., para. 52. 
33  Id., paras. 53-54. 
34  See Article V of the Convention 
35  See UNSC Resolutions  827 (May 25, 1993) and  955 (Nov 8, 1994) 
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Taking into account the coercive nature of systematic rape, tribunals have 
adopted Rule 96. The rule stipulates “Evidence in Cases of Sexual Assault” 
as follows:  

i. Notwithstanding Rule 90(C), no corroboration of the victim's 
testimony shall be required; 

ii. Consent shall not be allowed as a defense if the victim 
a. Has been subjected to or threatened with or has had reason to 

fear violence, duress, detention or psychological oppression, or 
b. Reasonably believed that if the victim did not submit, another 

might be so subjected, threatened or put in fear; 
iii. before evidence of the victim's consent is admitted, the accused 

shall satisfy the Trial Chamber in camera that the evidence is 
relevant and credible;  

iv. Prior sexual conduct of the victim shall not be admitted in 
evidence. 

The abovementioned Rule 96 is one of the most progressive rules in the 
history of gender-based crimes. Under this rule, unlike other crimes, sexual 
assault does not require corroboration of the victim’s testimony and the 
consent is also not an element. Moreover, the rule allows for ‘in camera 
hearings’ to protect and encourage victims to participate in the trial. The 
effectiveness of this rule can be seen in many cases. For example, in 
Kunarac's case36, the victims testified ‘in camera court’ without requiring 
facts to be corroborated. The ICTY using this rule 96 for the tribunal 
rendered a landmark verdict, by which all three defendants were 
convicted.37  

With regard to the Rules of Procedure and Evidence, Rule 79(a) is landmark 
of the ad hoc tribunals that refers to the possibility of the Trial Chamber 
conducting hearings into closed session for reasons of public order or 
morality, safety, security or non-disclosure of the identity of a victim or 
witness as provided in Rule 75, or for the protection of the interests of 
justice. However, “the Trial Chamber shall make public the reasons for its 
order”38  

                                                
36  Prosecutor v Kunarac and others, (decided by ICTY on 22 February 2001) 
37  "Heart of darkness" The Sydney Herald, 24 February 2001, p30 (Cited at Geeta Pathak 

Sangroula 'Defining Rape as Torture: Contribution of International Criminal Tribunals', 
(KSL Journal, Vol 2 (Kathmandu School of Law (KSL,2004) p55-66 

38   See for detail rule 79 (b) of the ICTR 
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Rule 75(A) of the Rules of Court Procedure for the court of the former 
Yugoslavia concerns “Measures for the Protection of Victims and 
Witnesses”, and allows a Judge or a Chamber “proprio motu” or at the 
request of either party, or of the victims or witness concerned, or of the 
Victims and Witnesses Section [to] order appropriate measures for the 
privacy and protection of victims and witnesses… provided that the 
measures are consistent with the rights of the accused...”. Rule 75(A) of 
Court of Rwanda is almost identical, but instead refers to the…“privacy and 
security”…of the victims and witnesses. Paragraph (B) of Rule 75 in each 
case deals with measures that the Court may adopt in camera for the 
purpose of protecting the right to privacy and  protection/security of the 
victims and witnesses. Such measures include: 

 the deletion of names and identifying information from the 
Chamber’s/Tribunal’s public records; 

 the non-disclosure to the public of any records identifying the 
victim; 

 the giving of testimony through image- or voice- altering devices or 
closed-circuit television; 

 the assignment of a pseudonym; 
 Closed sessions; and appropriate measures to facilitate the 

testimony of vulnerable victims and witnesses, such as one-way 
closed-circuit television. 

As can be seen from the Rules of Procedure of these two Tribunals, the 
guiding principle is that measures for the protection of victims and 
witnesses must be “consistent with the rights of the accused”, and that, to 
this end, they do not foresee permanent anonymity either of victims or of 
witnesses as between the parties themselves, their identity having to be 
disclosed in sufficient time prior to the trial to allow adequate time for the 
preparation of the trial. The approach adopted by the International Criminal 
Tribunals provides an interesting solution to difficult problems of security, 
while at the same time safeguarding the right to an effective defence. 

Rule 69 of the Rules of Procedure and Evidence of the International 
Criminal Tribunal for Rwanda and for the former Yugoslavia deals with 
“Protection of Victims and Witnesses” has a close connection with the Rule 
75 mentioned above. The Rule 69 reads: 

(a) In exceptional circumstances, either of the parties may apply to a 
Trial Chamber to order the non-disclosure of the identity of a 
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victim or witness who may be in danger or at risk, until the 
Chamber decides otherwise.  

(b) In the determination of protective measures for victims and 
witnesses, the Trial Chamber may consult the Victims and 
Witnesses Support Unit. 

(c) Subject to Rule 75, the identity of the victim or witness shall be 
disclosed in sufficient time prior to the trial to allow adequate time 
for preparation of the prosecution and the defense.” 

PROVISIONS UNDER INTERNATIONAL CRIMINAL COURT39  

The Rome Statute of the International Court and its Rules of Procedure and 
Evidence also include more ample participatory rights of victims in 
international criminal proceedings. Article 68 is especially related with 
protection of the victims and witnesses and their participation in the 
proceedings with the provision “appropriate measures to protect the safety, 
physical and psychological well-being, dignity and privacy of victims and 
witnesses.” In so doing, the Court shall have regard to all relevant factors, 
including age, gender…health, and the nature of the crime, in particular, but 
not limited to, where the crime involves sexual or gender violence or 
violence against children.”40 The ICC Statute also ensures adequate 
measures particularly during the investigation and prosecution of such 
crimes without being prejudiced to or inconsistent with the rights of the 
accused of a fair and impartial trial.41  

More importantly, the ICC Statute, as an exception to the principle of public 
hearings provided as one of the fundamental rights of accused42, recognizes 
the ‘in camera’ proceedings in the provisions mentioned below; 

“…the Chambers of the Court may, to protect victims and witnesses 
or an accused, conduct any part of the proceedings in camera or allow 
the presentation of evidence by electronic or other special means. In 
particular, such measures shall be implemented in the case of a victim 
of sexual violence or a child who is a victim or a witness, unless 

                                                
39  The Rome Statute of International Criminal Court (here in after referred as ICC Statute) 

was adopted on 17 July 1998 came into force in 1 July 2002. 
40  Article 68(1) of the ICC Statute 
41  Id 
42  See in detail Article 67 of the ICC Statute 
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otherwise ordered by the Court, having regard to all the 
circumstances, particularly the views of the victim or witness.” 43 

Where the personal interests of the victims are affected, the Court 
shall permit their views and concerns to be presented and considered 
at stages of the proceedings determined to be appropriate by the Court 
and in a manner which is not prejudicial to or inconsistent with the 
rights of the accused and a fair and impartial trial. Such views and 
concerns may be presented by the legal representatives of the victims 
where the Court considers it appropriate, in accordance with the 
Rules of Procedure and Evidence. 44 

By formulating above provisions, the ICC statute has provided a sound 
theoretical basis, as well as a reservoir of practical experience, on which to 
build appropriate mechanisms for the protection of victims/witnesses and to 
provide assistance to them during difficult appearances they will make 
before the ICC proceedings. Moreover, to help victims and witnesses face 
the judicial process - without being (re)traumatized by it - the ICC has a 
Victims and Witnesses Unit to provide protective measures and security 
arrangements, counseling, and other assistance for witnesses and victims, 
while fully respecting the rights of the accused.  

An essential advancement for victims' rights in the Rome Statute of the ICC 
is the historic recognition that victims have the right to participate in the 
ICC proceedings to express their views and concerns at stages and 
according to methods to be decided by the Judges. As appropriate, victims 
or groups of victims will be represented by a legal representative. In this 
respect, it is important to stress the significance of the January 17, 2006 
decision of the pre-trial Chamber of the ICC dealing with the Democratic 
Republic of the Congo. The Chamber admitted six survivors of atrocities 
committed in various regions of the Congo to participate in the ICC 
proceedings through a common legal representative.45  

While the ICC's commitment in realizing victims' rights and meeting their 
needs and concerns is undeniable, there remain serious  uncertainties 
regarding full victim protection (including its psychosocial aspects), and 

                                                
43  See Article 68(2) of the ICC Statute 
44   Art. 68(3) id. 
45  See, Pre-Trial Chamber I, Situation in the Democratic Republic of the Congo, Decision 

on the Applications for Participation in the Proceedings of VPRS1, VPRS2, VPRS 3, 
VPRS 4, VPRS 5 and VPRS 6, No. ICC-01/04 (2006). The victims were mobilized by 
the NGO, Federation Internationale des Droits de l'Homme (FIDH) 
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serious questions regarding the temptation to bureaucratize the process 
relating to victims in general and their participation in court proceedings in 
particular. Two more grave challenges confronting the Court are realizing 
its reparative mandate when the number of victims and the nature of the 
suffering are so overwhelming, and balancing the victims' right to justice 
with society's need for peace. Much has been achieved in principle, but 
much more needs to be learned and put into practice, both in the ICC's work 
and in implementing its principles and practices in nations around the 
world.46 

STANDARDS RELATING TO THE PROTECTION OF CHILD AS 
VICTIM AND WITNESS 

To be able to give effect to their obligations deriving from numerous 
international legal rules governing the administration of juvenile justice, 
States have legal duties to set up specific legal system of juvenile justice, 
including juvenile courts. According to article 40(3) of the CRC, “States 
Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, 
accused of, or recognized as having infringed the penal law”. In particular 
they shall seek to establish a minimum age of criminal responsibility, as 
well as measures to deal with such children without resorting to judicial 
proceedings, providing that human rights and legal safeguards are fully 
respected.47  

According to Article 40(3)(a) and (b) of the CRC, accused child has the 
right “to have his or her privacy fully respected at all stages of the 
proceedings” This right is further developed in Rule 8 of the Beijing 
Rules48, according to which “the juvenile’s right to privacy shall be 
respected at all stages in order to avoid harm being caused to her or him by 
undue publicity or by the process of labeling. In principle, no information 
that may lead to the identification of a juvenile offender shall be published” 
49As explained in the Commentary, this rule “stresses the importance of the 
protection of the juvenile’s rights to privacy. Young persons are particularly 

                                                
46  Dr. Yael Danieli, “Symposium: the Nuremberg Trials: A Reappraisal and their Legacy: 

Reappraising the Nuremberg Trials and their Legacy: THE ROLE OF VICTIMS IN 
INTERNATIONAL LAW , Cardozo Law Review, Yeshiva University,2006, p. 1649 

47  See for detail art. 40(3)(a) and (b) of the CRC. 
48  United Nations Standard Minimum Rules for the Administration of Juvenile Justice 

(The Beijing Rules), 1985 
49  See for detail, Rule 8.1 and 8.2 
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susceptible to stigmatization. Criminological research into labeling 
processes has provided evidence of the detrimental effects (of different 
kinds) resulting from the permanent identification of young persons as 
‘delinquent’ or ‘criminal’”. Secondly, Rule 8 “stresses the importance of 
protecting the juvenile from the adverse effects that may result from the 
publication in the mass media of information about the case (for example 
the names of young offenders, alleged or convicted).” Thus, “the interest of 
the individual should be protected and upheld, at least in principle”. 

The need to protect the juvenile’s right to privacy justifies an exception to 
the basic rule that court proceedings shall be held in public, as established in 
particular in article 14(1) of the International Covenant on Civil and 
Political Rights, article 8(5) of the American Convention on Human Rights 
and article 6(1) of the European Convention on Human Rights. 

In order to protect the juvenile’s right to privacy, Rule 21 of the Beijing 
Rules also regulates the handling of records of juveniles in the following 
terms: 

21.1 Records of juvenile offenders (delinquents)50 shall be kept 
strictly confidential and closed to third parties. Access to such records 
shall be limited to persons directly concerned with the disposition of 
the case at hand or other duly authorized persons. 

21.2 Records of juvenile offenders shall not be used in adult 
proceedings in subsequent cases involving the same offender. 

This rule “attempts to achieve a balance between conflicting interests 
connected with records or files: those of the police, prosecution and other 
authorities in improving control versus the interests of the juvenile 
offender". As to the reference to “other duly authorized persons”, it “would 
generally include, among others, researchers”. 

In its report on the general discussion on the administration of juvenile 
justice held in November 1995, the Committee on the Rights of the Child 
emphasized that “the privacy of the child should be fully respected in all 
stages of proceedings, including in relation to criminal records and possible 
reporting by the media”. 

                                                
50  The term offender used in the Rules has now been outlawed and replaced during the 

academic discourse as well as in the process of administration of justice. 
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JUDICIAL PROCEEDING GUIDELINES 

Guidelines for Action on Children in the Criminal Justice System has been 
adopted by the resolution of annexed to Economic and Social Council 
resolution 1997/30, on Administration of juvenile justice. Guidelines 
provide some useful principles, which should inspire the work of police, 
prosecutors, lawyers and judges at the domestic level. According to 
Paragraph 45 of the Guidelines, the child victims “should be treated with 
compassion and respect for their dignity with the entitlement to access to 
justice and to prompt redress provided by national legislation and effective 
implementation by the competent courts to obtain redress through formal or 
informal procedures that are prompt, fair and accessible. Child victims 
and/or their legal representatives should be informed accordingly”  

In order to be able to deal with cases involving child victims, the guidelines 
further requires “police, lawyers, the judiciary and other court personnel 
should receive training”, a need that is recognized in and for this “States 
should establish, as appropriate, a code of practice for proper management 
of cases involving child victims”. 

With regard to child witnesses, paragraph 49 of the Guidelines states that 
they “need assistance in the judicial and administrative process”. 
Consequently, “States should review, evaluate and improve, as necessary, 
the situation for children as witnesses of crime in their evidential and 
procedural law to ensure that the rights of children are fully protected. In 
accordance with the different law traditions, practices and legal framework, 
direct contact should be avoided between the child victim and the accused 
(the term offender has been used in the guidelines) during the process of 
investigation and prosecution as well as during trial.” 

The identification of the child victim in the media should be prohibited, 
where necessary to protect the privacy of the child. According to paragraph 
50 of the Guidelines, States should also consider, “if necessary, 
amendments of their penal procedural codes to allow for, inter alia, 
videotaping of the child’s testimony and presentation of the videotaped 
testimony in court as an official piece of evidence. In particular, police, 
prosecutors, judges and magistrates should apply more child-friendly 
practices, for example, in police operations and interviews of child 
witnesses”. 
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Finally, paragraph 51 provides that “the responsiveness of judicial and 
administrative processes to the needs of child victims and witnesses should 
be facilitated by: 

(a) Informing child victims of their role and the scope, timing and 
progress of the proceedings and of the disposition of their cases, 
especially where serious crimes are involved;  

(b) Encouraging the development of child witness preparation schemes 
to familiarize children with the criminal justice process prior to 
giving evidence. Appropriate assistance should be provided to child 
victims and witnesses throughout the legal process; 

(c) Allowing the views and concerns of child victims to be presented 
and considered at appropriate stages of the proceedings where their 
personal interests are affected, without prejudice to the accused and 
in accordance with the relevant national criminal justice system;  

(d) Taking measures to minimize delays in the criminal justice system, 
protecting the privacy of child victims and witnesses and, when 
necessary, ensuring their safety from intimidation and retaliation.” 

Given the increasing number of children who appear in court proceedings as 
victims and witnesses, in particular in cases of abuse, it is of primordial 
importance that members of the legal professions focus on ways and means 
of respecting these children’s rights and needs, while at the same time also 
respecting the rights and needs of the accused, who must be granted due 
process. 

The responsibility of the legal professionals is particularly great when the 
judicial proceedings concern children under age. Such proceedings require 
special knowledge and skills on the part of judges, prosecutors, lawyers, 
court personnel and other professionals concerned, and the Committee on 
the Rights of the Child has therefore often recommended that States parties 
introduce or strengthen training programmes on relevant international 
standards for all professionals involved in the juvenile justice system.51It has 
also consistently suggested that the States parties consider seeking technical 
assistance in the area of juvenile justice, including the police, from the 

                                                
51  See as to Venezuela, in UN doc. CRC/C/90, Report on the twenty-second session 

(1999), para. 61, and as to Mexico, Implementation Handbook, pp. 275-276. (cited at 
Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, 
Prosecutors and Lawyers, 2002)  
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Office of the United Nations High Commissioner for Human Rights and the 
United Nations Children’s Fund (UNICEF), among other organizations. 

Child victims are entitled to prompt redress for the harm suffered and, to 
this end, they have the right of access to various kinds of assistance to meet 
their needs during the legal proceedings and thereafter.  

Child victims should be able to obtain redress through formal or informal 
procedures that are prompt, fair and accessible, and they and/or their legal 
representatives should be informed about the availability of such procedures 
and also need to develop the contextual guideline in order to maintain the 
disciplines required for the adequate treatment to the victims or survivors. 

To meet this requirement, the following alternatives have been suggested to 
conduct in camera proceedings;52 

 employing special courtrooms where the child's testimony is 
observed; 

 through a one-way mirror or, 
 via a closed circuit television setup 
 having the child testify on videotape wit only cross-examination 

taking place in the court room, and using, 
 Partition blocking the child's view of the accused as they testify. 

It has also been suggested that 'clinicians may be asked to testify about 
potential damage of forcing a child to testify (in the case of psychological 
unavailability) or to use the special procedures. In Maryland v. Craig (US 
SC 1990), it was ruled that the emotional distress the child might experience 
be more than mere nervousness or some reluctance to testify and that it be 
reaction to the defendants presence, not just the court room. The case was 
decided on the basis of stronger research suggesting child witnesses could 
suffer trauma as a result of confrontation in criminal trial.53 

The above-mentioned measures can be seen being applied mostly in 
developed countries in many trials, however, availability and accessibility 

                                                
52  See, "Should the Child or Adolescent Victim Testify?" at Assessment of Family 

Violence; A Clinical and Legal Sourcebook, second edition, edited by Robert T. 
Ammerman et.al. John wiley & Sons, Inc. (USA, 1999) p. 61  

53  See for detail, small and Melton, G.B. (1994), evaluation of child Witnesses for 
confrontation by criminal defendants. Professional Psychology: Research and Practice, 
pp. 25, 228-233 (cited at id at p. 62) 
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of this kind of technologically advanced measures in the developing 
countries is far-from being achieved. Nevertheless, this can be considered as 
a matter of progressive realization requiring step-by-step process. 

TREATMENT TO THE WOMEN VICTIM AND WITNESS 

Many of the procedures associated with the criminal justice system do not 
provide adequate remedy to women victims including their participation in 
the proceedings. The magnitude of the problem is even higher in the cases 
relating to sexual violence. For a victim of violence, especially a victim of 
rape, a criminal trial can be a humiliating and degrading experience. The 
adversarial system overwhelmingly justifies the rights of the accused than 
the victim's participation.54 Thus victims and the witnesses, end up being 
sandwiched by the arguers. Often women victim may have to undergo a 
rigorous and hostile experience during the cross-examination. The defense 
counsel, quite often, found harassing the victims of rape by asking the 
questions especially relating to the consent. 

To minimize the risk mentioned above, the notion of ‘in camera’ 
proceedings needs to be internalized in the domestic legal regime. In some 
countries the testimony of the victims is video recorded and cross-
examination takes place without the public being present. In order to make 
such proceedings productive and effective, some suggest for more women 
as defense lawyer. A woman prosecutor in Sri-Lanka observed that more 
women as defense counsel would make a difference and make the criminal 
trial less traumatic for women victims. Following is the extracts of the 
interview;55 

I wish there were more female defense counsel… especially in a case 
of rape you find that the victim when being cross-examined, the 
defense counsel, most often than not, makes unnecessary expeditions. 
She is raped twice over in courts. In the interest of their clients, of 
course, they would make all kinds of suggestions. They would try to 
bring her past boyfriend in to the scene, and you find 'dirty' 
suggestions being made. You find some defense counsel who stoop 
really low in courts…they would try to make the whole thing so 

                                                
54  Generally the adversarial system places the judge as an umpire and the lawyers as 

arguers of both the sides opposing each other.   
55  See, SHYAMALA AND MARIO GOMEZ, GENDER VIOLENCE IN SRI LANKA: 

FROM RIGHTS AND SHAME TO REMEDIES AND CHANGE, Published by 
CIDA's, 1999, p. 112 



In Camera Proceedings: Conceptualizing the Rights..., Geeta Pathak Sangroula 

 - 159 -

vulgar and to intimidate the victim to the point that she will probably 
break down and thereafter, they somehow manage to get their way by 
making the victim contradict herself because under stress, she might 
say the wrong thing. That I feel might not come through from a 
female defense counsel. I cannot see for instance, female counsel 
saying crude things…. 

This story projects anatomically justified identical role of women with the 
better understanding of women victims of sexual violence. However, the 
problem still unsolved as professional roles can or should not be genderized.  

In a nutshell, the administration of justice requires to respect, protect and 
fulfill the rights of women victims of violence with a careful consideration 
of social circumstances. The following may be the minimum standards to be 
followed by the law enforcement officials, judges, court personnel and the 
professionals: 

 Keep matters, including the documents in the possession 
confidential. 

 The prosecutor must consult thoroughly with the victims before the 
trial takes place. The prosecutor must ascertain what is victim’s 
fear. 

 Make the victim familiarize with the court system, including the 
physical settings of the courtroom. 

 The victims of the sexual offence should not be exposed to the 
accused, his family or friends outside the courtroom. Even the 
office or waiting room must be made available to victims to ensure 
their right to privacy. 

 The prosecutor should especially be alerted not to let any people, 
especially the defence counsel creating fearful or traumatic 
situation before or during the court proceedings. 

 The victims must not be kept in the office or in the court room 
unless required. 

 The judges and lawyers have duty to familiarize and update 
themselves with the international human rights standards providing 
the safeguards to the women victims of violence and the growing 
number of gender jurisprudence in this regard. 

 Even in the situation, where the laws are silent in the matter of such 
measures or safeguards, following the recognized principles of 
justice and the 'no harm theory', the special arrangements should be 
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made for the protection and promotion of right to dignity and 
physical integrity of the victims of violence.  

NATIONAL LEGAL FRAMEWORK  

Legal Framework of Nepal  

The justice system of Nepal, largely fails to guarantee the rights of victims 
both to procedural fairness and substance justice. Even the provision of 
‘rights regarding to justice’ under Article 24 of the Interim Constitution fails 
to incorporate ‘victims’ rights in justice system’. Nevertheless, the 
following are the piecemeal provisions that may provide some scope of 
maintaining victims rights in certain cases: 

District Court, Appellate Court and the Supreme Court Rules  

All three Court Rules have incorporated separate provisions of camera court 
and its procedures in case of following crimes: 56 

 Cases relating to Children  
 Rape 
 Trafficking of Human Being 
 Divorce,  
 Establishment of relationship (paternity confinement), and 
 Other cases identified by the court that are required to be heard in 

the camera court. 

Court Procedures57 

a. During a trial, defense lawyers, public prosecutors, experts, 
accused, victim, guardian of victim, police officials and court 
personnel permitted by the court may only enter the court. 

b. Documents relating to the case shall not be provided to any other 
persons other than the parties of case and the victims. 

                                                
56  In accordance with Section 11 of the Supreme Court Act, the Regulations for the 

Supreme Court, Appellate Courts and the District Courts have been enacted 
respectively. The Regulations have explicitly incorporated the provisions for the 
management of camera court. See for detail, rules 46(b), 60 (a) and 67 (a) of the 
Regulations for District Court, Appellate and the Supreme Court respectively.  

57  See Rules 46 (b) (1-4) of the District Court Regulation, Rule 60 (a) (1-4) of the 
Appellate Court and Rule 67 (a) (1-4) of the Supreme Court Regulations. 
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c. The facts of the cases, heard in camera court, shall not be 
publicized by the press. But, if the court permits to publish the fact 
of the case, the press may publish without disclosing the identity of 
the victim.  

THE CHILDREN’S ACT 2048 (1992) 

Section 49 stipulates the provision of camera court as follows: 

1. The legal practitioner or the father, mother, relatives or guardian of 
the child and if the officer hearing the case deems it appropriate and 
permits any person or the representative of the social organizations 
involved in safeguarding the rights and interest of the child may 
attend in the bench during camera proceedings of any case relating 
to a child initiated under this Act and other existing laws. 

2. The case pursuant to sub section 1 and the particulars of the 
incident relating to it cannot be published in any paper without the 
permission of the investigating officer of the case or the officer 
hearing the case. Such restrictions shall also prevail for the owner 
of the press, news agency and photojournalists.  

Muluki Ain 2020 Chapter on Rape  

After a long struggle, the 11th amendment (2000) in the Code brought a lot 
of changes both in substantive and procedural laws. Clause 10 (a) and (b), 
of the Muluki Ain Chapter in Rape are landmarks for providing the camera 
court provision for the hearing of the case of rape.  

According to Clause 10 (a) the enquiry, investigation and extraction of the 
statement of the victim should be carried out by the female police officers. 
In case of unavailability of female police officers, the women social workers 
may be used for such proceedings.  

Clause 10(b) of the same Chapter provides the related lawyers, accused, 
victim or person permitted by the guardian or investigation officer are 
allowed to attend in the court  

Human Trafficking and Transportation (Control) Act, 2064 (2007) 

The Act provides a separate chapter on the provision of Rescue, 
Rehabilitation and Reconciliation, including rehabilitation fund that could 
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be viewed as a positive step towards the rights of victims. With regards to 
the victims’ participation in the proceedings, the Act also provides an 
explicit provision for ‘in camera court proceedings’ with the following two 
safeguards:  

1. Case proceedings of an offence under this Act shall be conducted 
in-camera.58 

2. Only parties to the proceedings, their attorneys or other non-parties 
permitted by the court can enter to the court during the court 
proceedings.59 

Similarly, the provisions of in camera proceedings have been incorporated 
in other countries of the South Asian Region. The following are some of the 
provisions to mention: 

Best Practices: Policies, Guidelines and Case Law 

In order to provide guidelines to the law enforcement officials and other 
stakeholders of justice components, the guidelines adopted by UN and some 
other jurisdictions may be considered as best guidelines to be taken into 
consideration.  

The UN Handbook on Justice for Victims (1999) 

This handbook may be seen as a complementary instrument. In particular, it 
highlights selected good or promising practices that illustrate various 
services provided in the community by the police, courts and so on, and 
how national governments have been able to multiply the availability and 
quality of these services. 

The handbook concerns police assistance and reparation as well as state 
compensation and rights. Finally, it introduces national strategies to prevent 
victimization. It also puts forward recommendations on how to mobilize 
action to improve services and rights for victims of crime, including 
respecting the right to privacy justifying human dignity, mainly focusing the 
sensitive cases of women and children. 

 

                                                
58  Art. 27(1) 
59  Art. 27(2) 
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Case Law 

Following Case law of India and Nepal have been extracted as best practice 
providing the greater scope of implementation of the standards relating to 
the treatment of victims with the concept of 'in camera proceedings' at 
domestic level.  

India 

State of Karnataka v. Krishnappa60 

"Sexual violence apart from being a dehumanizing act, is an intrusion 
on the right to privacy and sanctity of female. It is a serious blow to 
her supreme honor and offends her self-esteem and dignity. It 
degrades and humiliates the victim and where the victim is helpless 
innocent child it leaves behind her a traumatic experience.”  

Bodhisattawa Gautam v. Subhra Chakrabarty61 

"it is an experience which shakes the foundation of the lives of the 
victim for many its effect is a long term one, impairing their capacity 
for personal relationship altering their behavior and values and 
generating endless fear." 

Delhi Domestic Working Women's Forums v. Union of India and others62 

"….Thus it is not only crime against person or women (victim), it is a 
crime against entire society, and it destroys the entire psychology of 
women and pushes her into deep emotional crisis. It is only her by 
sheer will power that she rehabilitates herself in the society which, on 
coming to know of the rape, looks down upon her in derision and 
contempt .Rape is therefore the most hated crime. It is a crime against 
basic human rights and is also a violation of victims most cherished 
of the fundamental rights, namely the right to life''.  

State of Punjab v. Gurmit Sing and Others63 

Even though "we are celebrating women's rights in all spheres, we 
show little or no concern for her honor. It is a sad reflection on the 
attitude of indifference of the society towards the violation of human 

                                                
60  See, 2004, SCC 75 -77 
61  See, 1996, 1, SCC 490  
62  1995, 1 SCC-14�See,  
63  See, 1992,2,SCC,384 
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dignity of the victims of sex crimes. A rapist not only violates the 
victim’s privacy in the process. Rape is not merely a physical assault-
it is often destructive of the whole personality of victims, a murdered 
destroys the physical body of the victims, a rapist degrades the very 
soul of the helpless female;"       

Nepal 

HMG v. Shree Prasad Upreti64  

This was a rape case where a minor girl (9 years) was raped by the principal 
of the school. The Kathmandu District Court decided the case for the first 
time after adequately applying the concept of camera hearing during the 
court proceeding. The honorable judge Dr. Anand Mohan Bhattarai 
observed; 

"Generally the public hearing is the foundation of democracy and 
natural justice because it inherits the concept of impartial and fair 
justice. However, where the equal opportunity is provided both the 
accused and the victims of crime to submit their evidences and 
witnesses respecting principle of equality to the parties before the 
court, there is no need to permit the persons who are not concerned to 
the party or the case to attend in the court, such presence may be 
harmful to the either parties of the case." 

Though this case was decided by the district court, it is still landmark for its 
norm setting verdict observing the jurisprudence regarding 'in camera 
proceedings' which might also prove as an important reference in 
dispensing cases of similar nature.  

Despite these principles setting verdicts, still, the 'in camera proceedings' in 
Nepal and other South Asian Countries have proved to be illusive. On the 
one hand standards are not adequate to address the correct concept of the 
issue; on the other hand, the law enforcement agencies and other justice 
components are not sensitive enough in protecting the right to privacy of the 
victims. The ‘in camera proceedings has been wrongly understood as a 
matter of 'in camera proceedings' only during the court hearings and the 
victims name and details are found to have been exposed in various stages 
before or after the trial.  

                                                
64  See, A compilation of the Cases related to Gender Justice (Nepali version) compiled by 

Pro-Public with the support of UNIFEM, 2003, pp. 312-331 
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CONCLUSION AND RECOMMENDATIONS 

The rights of the victims surrounds within the core values of human justice 
provided by the framework of equality, life, liberty, privacy and security. 
Therefore, there is a need for an approach which is underscored by the 
constitutional value of equality, comprising the equal protection and 
treatment of victims of crimes. Until and unless justice components 
themselves are oriented with the realization of victim's justice, the range of 
international and national standards providing victim-friendly special 
protection will remain a myth. Hence to provide justice to victims, the 
following measures should be observed: 

 Due respect and compliance of human dignity and worth of human 
values need to be considered as the conceptual guideline. On this 
basis, states should develop means of informing the general public 
and in particular victims of crimes, about national and international 
laws. 

 The participatory rights of crime victims should be respected from 
holistic perspectives having principles and guidelines along with 
available legal, medical, psychological, social, administrative and 
all other services to which victims have right to access. 

 Several jurisdictions have enacted laws to make it easier for victims 
to participate in the criminal justice process. Some give victims the 
right to refuse or limit any interviews with defense attorneys. 
Others provide for special court arrangements for vulnerable 
victims, such as young children. These arrangements may include 
closed-circuit testimony from outside the courtroom, arranging the 
courtroom so the victim does not see the defendant, or closing the 
courtroom to the general public. Following are some of the 
measures to protect crime victims take various forms, including; 
 Police escorts to and from court;  
 Secure waiting areas separate from those of the accused and 

his/her family, witnesses and friends during court proceedings;  
 Witness protection programs;  
 Residence relocation; and  
 Denial of bail or imposition of specific conditions of bail 

release—such as no contact orders—for defendants found to 
present a danger to the community or to protect the safety of 
victims and/or witnesses.  

 In addition to the above mentioned protective measures, in order to 
address an emotional reaction to a crime, skilled help in the form of 
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counseling should be readily available and, where necessary, 
victims should be referred to a psychiatrist or consulting 
psychologist for specialist help. These counseling services should 
be subsidized by the government as a part of its victim assistance 
program. Care should be taken to ensure that resources are not 
wasted in counseling every victim of crime as defined above. 

 General information that criminal justice officials should provide: 
notice of the availability of crime victim compensation; referrals to 
victim services, such as rape crisis centers, battered women’s 
shelters, and general victim service agencies; information about the 
steps involved in a criminal prosecution; and contact information 
for an individual within the criminal justice system. In addition, 
victims should also have the right to be informed of various legal 
rights, including the rights to: attend a proceeding and/or submit a 
victim impact statement; sue the offender for money damages in the 
civil justice system; have a court order that they be protected from 
the offender and/or the offender's family and associates; and collect 
witness fees for their testimony, among others.  

 Responsible stakeholders shall ensure that the components whose 
responsibilities include contact with crime victims and witnesses 
and deal through investigation, prosecution and judicial process at 
all stages receive at a minimum, a training concerning victims' and 
witnesses' rights. 

 Prosecutors, defense lawyers, juvenile rehabilitation or detention 
facility and employees should respect a victim's privacy and 
dignity, especially of those vulnerable victims such as victims of 
sex offense, domestic violence and child abuse. 

 More importantly, it should be taken into consideration that in 
camera proceedings, safeguards victims’ confidentiality not only 
inside the court during hearing, rather requires respecting the right 
to privacy of the victims of crimes through the maintenance of 
substantively understood special arrangement in all phases (pre-
trial, trial and post trial) of criminal proceedings.  

Finally, The Courts of all level should play a key role in examining or 
observing the participatory rights of victims in general and measures 
regarding in camera proceedings in particular. It is the duty of the courts to 
see that neither the victim nor the accused suffers by mischief of the 
investigating or prosecuting agencies or the personnel of the court. 
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Abstract 

Right to fair trial is one of the basic human rights. Fair trial 
entails equality of arms, whereby an individual accused is 
ensured as an equal party, all the rights necessary to defend 
him/her in the court against the other party, the state. Since, 
right to fair trial is non-derogable, universal right, a juvenile 
accused of committing ‘crime’ also possess right to fair trial. 
Most international human rights instruments that talk about 
fair trial rights do not mention in the text children as the fair 
trial beneficiaries. However, through simple analogy all the 
fair trial rights of adults can also be accrued for children in 
conflict with law. In addition, because of their age and 
vulnerability child should also get apart from the general fair 
trial guarantee, additional protection while they are tried in 
court of law.              

 
 

                                                
  This article is based on the Research Report entitled “Ensuring Fair Trial in Cases 

Children in Conflict with the Laws”. The Research work was conducted by the author in 
2004 / 2005 under Research Partnership Programme, in the Danish Institute for Human 
Rights, Copenhagen, Denmark. 

*   Judge, Court of Appeal, M.A. (Tribhuvan University), LL.M. Punjab University 
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Concurring with the majority judgment of the European Court of Human 
Rights (ECHR), Walsh J. in, Nortier v. The Netherlands:  

“Juveniles facing criminal charges and trial are as fully entitled as 
adults to benefit from all the Convention requirements for a fair trial.  
Great care must always be taken to ensure that this entitlement is not 
diluted by considerations of rehabilitation or of reform.  These are 
considerations which should be in addition to all the procedural 
protections available.  Fair trial and proper proof of guilt are absolute 
conditions precedent”. 1 

Fair trial or due process rights has been recognized by the Universal 
Declaration of Human Rights (UDHR). Article 10 provides ‘everyone is 
entitled in full equality to a fair and public hearing by an independent and 
impartial tribunal, in the determination of his rights and obligations and of 
any criminal charge against him’. The term ‘everyone’ used in article 10 of 
the UDHR denotes all mankind including children. Many other International 
and regional human rights instruments also provide provisions for full 
equality to a fair trial2. Hence, Children accused of having infringed penal 
law are entitled to all the fair trial guarantees and rights which apply to 
adults, and some additional special protection3. Therefore, it is important to 
analyze fair trial guarantees available to human beings while making an 
appraisal to the fair trial right of the child.  

THE CONCEPT 

The right to a fair trial is a basic human right. The terms of fair trial 
comprise all processes of criminal justice commencing from the 
investigation to ultimate stage of trial that is sentencing of the accused4.  A 
decision as to the fairness of the hearing is based on an assessment of the 
course of the proceedings as a whole. When this right is violated, people 
innocent of any crime face conviction, imprisonment and even execution. 
The justice system itself loses credibility. The right to a fair hearing 
                                                
1   Deliberated in private on 25 February and June 23, 1993.  
2   See for detail, Article 9 and 14 of International Covenant on Civil and Political Rights, 

1966 (ICCPR), Article 37 and 40 of The Convention on the Rights of the Child, 1989 
(CRC), Article 5 and 6 of the European Convention on Human Rights and Fundamental 
Freedoms, 1950 (ECHRFF), Article 7 of the African Charter on Human and People’s 
Rights (ACHPR), and Article 17 of the African Convention on Rights and Welfare of 
the Child (ACRWC). 

3  Amnesty International Fair Trial Manual, See for detail, http://www.amnesty.org/ailib/ 
intcam/fairtrial/fairtria.htm- Accessed on 17 December 2004. 

4  Yubaraj Sangroula, Critical analysis of situation of fair trial and safeguard of the rights 
of accused in Nepal; KSL Journal, Kathmandu School of Law, (2003) p – 1. 
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encompasses all the procedural and other guarantees of fair trial laid down 
in international standards, but is wider in scope. It includes compliance with 
national procedures, provided they are consistent with international 
standards. Despite fulfilling all national and international procedural 
guarantees, however, a trial may still not meet criterion of a fair hearing.5 
The closely related principles of ‘due process’ and the ‘rule of law’ are 
fundamental to the protection of human rights. The protection of procedural 
due process is not, in itself, sufficient to protect against human rights abuses 
but it is the foundation for ‘substantive protection’ against state power. The 
protection of human rights, therefore, begins but does not end with fair trial 
rights6.   

Procedural fairness is one of the most important aspects of justice 
dispensation.  The observance of the rules of procedure, and in particular, 
the protection of procedural rights of the accused guaranteed by the 
constitution and the law is considered as a basic notion of fair trial. The 
doctrine of ‘due process’7, ‘the principles of fundamental justice’8, ‘the 
recognized principles of justice’9, the fundamental ‘rights regarding 
criminal justice’10 and the ‘fair trial’ concept denotes, sometimes, 
synonymous meaning and to a great extent they are overlapping. The 
fairness in trial implies both institutional and procedural impartiality. A trial 
is said to be fair when all the actors of the criminal justice system act in a 
fair manner by abiding to the process lay down by the law. 

It is a fundamental principle of criminal law that ‘the court is under a duty 
to ensure the accused a fair trial.’ Failure to accord to a fair trial violates 
minimal constitutional standard of personal liberty. Over the past 50 years, 
the courts in many jurisdictions have considered ‘fair trial’ issues.  The ‘due 
process’ guarantee provided by the 5th and 14th amendment of the American 
Constitution puts much emphasis on the proper rules and procedures and its 

                                                
5  Amnesty International Fair Trial Manual, See for detail http://www.amnesty.org/ailib/ 

intcam/fairtrial/fairtria.htm - accessed on 17 December 2004. 
6  RICHARD CLAYTON AND HUGH TOMLINSON, THE LAW OF HUMAN Rights 

Vol.- 1,Oxford University Press, 2000, p – 550. 
 7   The U.S. 5th and 14th Amendments due process provision and the case law developed in 

this regard.  
8  Section 7 of the Canadian Charter uses ‘principles of fundamental justice’.  In R v 

Fisher (1985) 39 MVR 287, Scollin J held that ‘the protection of basic rights by the 
principles of fundamental justice must mean more than a mere guarantee of a scenic 
route to the prison-camp, and that life, liberty and security of the person are illusory if 
they can be unjustly taken away with impunity’. 

9   The Constitution of the Kingdom of Nepal, 1990, Article 84 
10   Id. at Article 14 
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due observance as an essential condition for securing justice.  Despite its 
idiosyncrasies, this jurisprudence continues to influence the development of 
the law throughout the common law world.11 The doctrine has been given its 
practical expression by the American judicial formulas. The fifth and 
fourteenth amendment ‘due process’ clause and sixth Amendment ‘fair trial’ 
clause of the American Constitution has guaranteed the procedural fairness 
in its letter and spirit. The Fifth Amendment of the U.S. Constitution 
provides ‘no person shall be deprived of life, liberty, or property, without 
due process of law’. The Sixth amendment further incorporates a few other 
fair trial rights and states ‘in all criminal prosecutions, the accused shall 
enjoy the right to speedy and public trial, by an impartial jury’. The U.S. 
Supreme Court, in the case of Barker v Wingo, has observed that all 
accused persons should be treated according to decent and fair procedure.  

Proposals to extend some adult liberty rights to children did not succeed in 
American constitutional law until the 1960s. By the end of the 1960s, a 
rationale for extending constitutional liberty rights to children was 
beginning to emerge, expressed in the phrase “students in school as well as 
out of school are ‘persons’ under US Constitution. They are possessed of 
fundamental rights which the State must protect”.12 However, in the 1970s 
the U.S. Supreme Court balked when it had the opportunity to use this 
rationale to extend other liberty rights to children. For example, the court 
decided that juveniles did not have several of the rights that adults take for 
granted: the right to a trial by jury, the right to bail prior to adjudication, and 
protection from corporal punishment. By the end of the 1970s the court took 
seemingly contradictory position that while minors were protected by the 
Constitution and possessed constitutional rights, “the state nevertheless had 
greater power to restrict the rights of children” than adults.13 

However, in recent days, many countries retreated from such concept of due 
process, thus also strengthening young people’s access to formal justice - a 
move away from discretionary, individualized welfare and towards 
proportionality and determinacy. After 1970’s a concern for the greater 
protection of the rights of young people in juvenile justice and child welfare 
systems spread through many jurisdictions. 

                                                
11   See for detail, CLAYTON supra note 6 
12  Philip Fetzer and Laurence Houlgate, Are Juvenile still “Persons” under the United 

States Constitution? The International Journal of Children Rights; Vol.-5, No. – 3, 
(1997), p – 319-320. 

13  Id. at p – 320 
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In India, the right to a fair hearing has been deduced from the doctrine of 
natural justice14, as well as Articles 14 and 21 of the Constitution15. In his 
majority judgment, Subba Rao J. gave a very wide interpretation to 
‘personal liberty’, and said, “it would embrace almost every facet of 
personal liberty recognized in the U.S. under the ‘due process’ clause.”16 In 
many other subsequent judgments, Indian Supreme Court considered fair 
trial issue and examined its constitutionality on the basis of ‘just, fair and 
reasonable’ test17. The court has put much emphasis on the reasonableness 
of enacted law and has said that the law should not be regressive, fanciful 
and arbitrary; it should be fair, just and reasonable in all respects. 

Constitution of the Kingdom of Nepal, 1990, The Interim Constitution, 
2007 and other procedural laws have recognized the basic principles of fair 
trial and the Supreme Court has also at times laid down principles to impart 
fair trial rights in Nepal. The Supreme Court of Nepal has observed that 
both ‘substantive’ and ‘procedural’ requirements must be met to justify the 
deprivation of personal liberty.18 Despite the respect accorded to the notion 
of a fair trial by the constitutional, legal and judicial system, due to the 
vintage of the procedural laws and traditional approach of judicial process, 
one can find gaps in the application of fair trial principles in Nepal. 19  

FAIR TRIAL - A FREQUENTLY BREACHED RIGHT 

The right to fair trial is one of the frequently breached rights. One can find 
examples from many jurisdictions. The U.S. Supreme Court stated in ‘Re 
Gault (1967)’ that a child receives the worst of both worlds; that he gets 
neither the protections (fair trial) accorded to adults nor the solicitous care 
or regenerative treatment postulated for children. Richard Clayton and Hugh 

                                                
14  Union of India v. Tulsiram, (1985) 3 SCC, The Indian Supreme Court 
15  Maneka Gandhi v. Union of India (1978) S.C. P. – 597 
16  Kharak Singh v.  State of U. P. AIR 1963 SC 1295 
17  Maneka Gandhi v.  Union of India, AIR 1978 SC 597; Rudul Sah v.  State of Bihar AIR 

1983 SC 1086; H.M. Haskot v.  State of Maharashtra AIR 1978 SC 1548; Sunil Batra 
(I) v.  Delhi Administration, AIR 1978 SC 1675; Hussainaira Khatoon v.  State of Bihar 
AIR 1979 SC 1360; P.S. Shukla v.  Delhi Administration AIR 1980 SC 1535. 

18  For example see, Yaggamurti Banjade v Bagmati Special Court NKP 2027 (1970) p – 
57 

19  See for detail, Ishwor Khatiwada, The Right to life, personal liberty and security under 
the Nepalese Constitution, paper presented in a seminar organized by the INTERIGHTS 
in Dhulikhel, Nepal, 2003. 
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Tomlinson have very aptly summarized the fair trial situation in United 
Kingdom. In their words20: 

“More United Kingdom applications to Strasbourg have been based 
on Article 6 than on any other provision of the Convention21. United 
Kingdom Article 6 complaints have been substantively considered by 
the court on more than 60 occasions. This is partly a consequence of 
the central importance of ‘fair trial rights’ in the Convention, and 
partly the result of the failure of public authorities to give proper 
weight to such rights. The court has found the United Kingdom to be 
in violation of Article 6 on 26 occasions 22 and in violation of Article 
7 on one occasion23. 

The practical situation of fair trial guarantees is not so encouraging in Asian 
countries. Jurists gathered in Hong Kong, in 1999, had concluded that: 

“A close look at the legal provisions for fair trial and actual practices 
relating to fair trial in Asia reveals a rather shocking picture. There is 
much that is defective in all the components relating to fair trial: the 
criminal investigation, prosecution, court proceedings as well as 
carrying out of the sentence. Although many countries are signatories 
to the ICCPR and some have even made constitutional provisions for 
fair trial, an examination of the state responsibilities for providing the 
necessary resources, both financial as well as human resources, shows 
a lack of serious concern for achieving the objective of ‘justice 
through due process…the right to fair trial is denied to people, 
particularly to those who do not belong to the affluent sections of 
society. These methods vary from the practice of torture, which is 
applied quite routinely in many countries, to various forms of neglect 
and various forms of pressure exerted by judges and prosecutors of 

                                                
20  CLAYTON supra note 6 at p- 675. 
21  The European Convention for the Protection   of Human Rights and Fundamental 

Freedoms, 1950 (ECHRFF) 
22  Golder v United Kingdom (1975) 1 EHRR, 524; Silver v UK (1983) 5 EHRR 347; 

Campbell and Fell v UK (1984) 7 EHRR165; W, B, O and H v UK (1987) 10 EHRR 29; 
Granger v UK (1990) 12 EHRR 469 (Scotland); Maxwell v UK (1994) 19 EHRR 97 
(Scotland); McMichael v UK (1995) 20 EHRR 205; Benham v UK (1996) 22 
EHRR293; Murray v UK (1996) 22 EHRR 29 (Northern Ireland); Saunders v UK 
(1996) 23 EHRR 313; Findlay v UK (1997) 24 EHRR 221; Robins v UK (1997) 26 
EHRR 527; Coyne v UK RJD 1997 – V 1842; Tinnelly and McElduff  v UK (1998) 4 
BHRC 393, (Northern Ireland); Osman v UK (1998) 5 BHRC 293; Hood v UK (2000) 
29 EHRR 365;  Cable v UK, The Times, 11 March 1999;  Scarth v UK (2000) , 22 Jul 
1999; T and V v UK (2000) 7 BHRC 659;  McGonnell v UK, (2000) 8 BHRC 56; Rowe 
and Davis v UK, The Times, 1 March 2000;  Condron v UK, The Times, 9 May 2000; 
Magee v UK, The Times, 20 June 2000, Averill v UK, The Times, 20 Jun 2000. 

23  Welch v UK (1995) 20 EHRR 247 
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some countries. The purpose of denial of fair trial is sometimes 
political. Due process is also denied. The people’s faith in institutions 
of justice has eroded a great deal due to grave failure in various 
institutions of administrative justice.”24 

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS 
GUARANTEEING FAIR TRIAL  

Almost all international human rights instruments deal with fair trial rights, 
in some way or other25. Under Convention on the Rights of Child (CRC), a 
Special Committee on the rights of the child has been established for the 
purpose of examining progress made by State Parties in achieving the 
obligation under the CRC26. The Committee has among other things, 
identified a number of guiding principles regarding juvenile justice. Few 
important principles being principle of humanity, principle of privacy, 
principle of the essential role of the family, principle of inviolability of the 
defense, principle of judicial intervention and principle of celerity.27 All 
these principles put emphasis on the protection of the fair trial right of the 
children whenever they conflict with law. 

Indeed many aspects of procedural fairness have been recognized in 
international human rights jurisprudence. However, principles of fairness 
cannot be applied by rote but depend on the context of the decision in 
question. The most significant interpretation of the right to fair trial by the 
treaty bodies of the UN is that this right is not limited to the specifications 
in the treaty provisions. The idea of fairness cannot be defined precisely 
covering all the eventualities. Therefore, no exhaustive list may be deduced. 
Whether or not a particular element applies in a given case will depend on 
an individual circumstance. In a number of cases, several factors, such as 
sufficient access to legal council, enough time to prepare the defense, etc., 

                                                
24  For further details, Seem Decline of Fair Trial in Asia; Asian Seminar on Fair trial 7 – 

12 November 1999, Hong Kong; Organized by Asian Human Rights Commission & 
Danish Centre for Human Rights, (publication 2000), p 1– 3 

25  UDHR apart from proclaiming human rights to “all human beings and thus also to 
children in Articles 25 and 26 specially refer to the right of children. ICCPR in Articles 
9 and 14 guarantees fair trial rights. CEDAW, CAT, ECHRFF, The Inter-American 
Convention on Human Rights, ACHPR, ACRWC, The Beijing Rules are other 
international human rights instruments that deal with the rights of child and their fair 
trial rights. 

26  Article 43 
27  The CRC and Juvenile Justice, UNICEF, Sebastien Dumortier, intern, HMG/UNDP 

Strengthening the Rule of Law and Reform of the Judiciary Programme; Kathmandu, 
December 12, 2003; p-8 
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were not necessarily serious violation of fair trial rights in themselves, but, 
when taken together, so adversely affected the defendant that the 
proceedings were found to be in breach of the right to fair trial in many 
jurisdictions. There is no established list of the elements of procedural 
fairness. Therefore, the duty of law enforcement official goes beyond the 
areas normally covered by constitutional ‘due process rights’ and should 
include various ‘principle’ aspects of fair trial. 

ASPECTS OF FAIR TRIAL 

The right to a fair hearing encompasses a variety of rights. As discussed 
earlier, no exhaustive list may be deduced covering all the eventualities of 
fair trial. Thus only, some major aspects of fair trial in context of 
international and regional human rights instruments shall be discussed. At 
the mean time references will be made from different jurisdictions, 
especially from India, U.K., and U.S.A., whenever appropriate. 

Protection from Ex-post facto law: Various international human rights 
instruments provide protection of individual including children from ex-post 
facto law.28 More generally, these provisions embody the principle that only 
the law can define the crime and prescribe a penalty and the principle that 
the criminal law must not be extensively construed to an accused detriment, 
for instance by analogy. It follows that an offence must be clearly defined in 
law. Any legislation, which criminalizes conduct that at the time it was 
committed was lawful, will be in breach of this principle. Interpretation of 
the law must operate so as to conform to the principle of reasonable 
certainty. However, this does not prevent the clarification or adaptation of 
the existing law. Thus, in case S W and C R v UK,29 it was held that the 
removal of the ‘marital rape exemption by the House of Lords did not 
amount to a retrospective criminalization of conduct as it was foreseeable 
continuation of a line of case law. 

Double jeopardy: The doctrine of double jeopardy protects a person from 
being subjected to trial and be punished for the same offence twice. This 
doctrine has been a basic principle of criminal justice and much cherished 
constitutional due process right equally applicable to all human beings 
including children. 

                                                
28  Universal Declaration of Human Rights, article 11 (2), ICCPR Article 15, CRC Article 

40, ECHRFF Article 7 
29  1995) 21 EHRR 363 
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Independent and competent court or tribunal: An independent, impartial 
and competent court is imperative to ensure fair trial. It is one of the crucial 
conditions for the dispensation of justice in a fair manner. If we put it 
negatively, no subversive court or tribunal can ensure a fair trial. There are 
numerous legal provisions, judicial principles and practices concerning to an 
independent, impartial and competent system of justice.30 It is said that the 
organizational, functional and circumstantial situation of judicial 
functioning would help to assess its independency. In addition, the Basic 
Principles on the Independence of the Judiciary31 recognizes a set of 
conditions for an independent and impartial judiciary which is truly one of 
the basic requirements for fair trial.   

Basic rules on initial contact: The Beijing Rules has mentioned three 
important aspects of initial contact with a juvenile32. It include (i) immediate 
notification to the parents of the child on the apprehension33, (ii) considering 
the issue of release by a judge, without delay, (iii) respect of legal status, 
promoting the well-being, avoiding harm, and due regard to the 
circumstances of the case.  

Treatment of Juveniles in Custody: The CRC puts an obligation on the 
State Parties to ensure human treatment of juveniles in custody34. Indeed the 
right to life and liberty, that includes a dignified life, continues even behind 
the bars. In addition humane treatment is a non-derogable right available to 
all human beings, even if s/he is placed behind the bars. The basic need of a 
person (including food, rest, sleep, water etc.) must be met in all conditions 
and circumstances also when s/he is deprived of his/her liberty.  

                                                
30  UDHR Article 8, ICCPR Article 14, CRC Article 40, ACRWC Article 17, The 

American Convention on Human Rights 1969 Article 8, ECHRFF Article 6 (1) 
31  The Principles was adopted by the 7th UN Congress on the Prevention of Crime and the 

Treatment of Offenders held at Milan from 26 August to 6 September 1985 and 
endorsed by General Assembly resolutions of 29 November 1985 and of 13 December 
1985 

32  The Beijing Rules 10 
33  See ICCPR Article 9 and 14, CRC Article 40, European Convention on Human Rights, 

Article 5 (2), Article 6 (3), African Charter on the Rights and Welfare of the Child, 
Article 17. The right to be informed of the charge “promptly” requires that information 
be given in the manner described as soon as the charge is first made by the competent 
authority. It must be provided in a language understandable to either the accused or his 
lawyer, failing which the state must provide an appropriate translation of key documents 
or statements in order to meet the information required. CLAYTON supra note 6 at p- 
664  

34  “every child deprived of liberty shall be treated with humanity and respect for the 
inherent dignity of the human person, and in a manner which takes into account the 
needs of persons of his or her age” Article 37, See also ICCPR Article 10 
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Further more the Beijing Rules requires specially instructed and trained 
police to deal with children35. This Rule draws attention to the need for 
specialized training of all law enforcement officials who are involved in the 
administration of juvenile justice. In Philippines, for instance, a specific law 
exists regarding custodial treatment of juveniles, which requires among 
others due care of juveniles in custody by police36. The ECHR has 
considered the issue of ill treatment by the police with an accused child in 
Assenov v. Bulgaria,37 and stated 

“Ill-treatment must attain a minimum level of severity… In respect of 
a person deprived of his liberty, recourse to physical force which has 
not been made strictly necessary by his own conduct diminishes 
human dignity and is in principle an infringement of the right...”   

Social contact: International child rights instruments have guaranteed 
family and social contact right of a detained child. In particular, the CRC38, 
the Beijing Rules39 and the ACRWC40 state that every child deprived of their 
liberty has right to maintain family and social contacts and communications. 
However, such contact may be denied in the interests of the detained child. 
The authority is under a positive duty to inform or notify to the parents or 
the guardian of the detained child on apprehension and detention. 

Separate detention from adults: Under normal conditions children 
accused or found guilty of having committed a criminal act should be 

                                                
35  The Beijing Rules 12.1 
36  (i) identify himself properly, (ii) inform the reasons for such custody and advise on 

constitutional rights (iii) refrain from using vulgar or profane words and from sexually 
harassing or abusing, or making sexual advances on the juvenile (iv) avoid displaying or 
using any firearms, weapons, handcuffs, or other instruments of force or restraint, unless 
absolutely necessary and only after all other methods of control have been exhausted 
and have failed (v) refrain from subjecting the juvenile to greater restraint than is 
necessary for his apprehension (vi) avoid violence or unnecessary force (vii) notify the 
parents  or  nearest relative or guardian, if any, and the local social welfare officer as 
soon as the apprehension is made (viii) take the juvenile immediately to an available 
government medical or health officer for a physical and mental examination, and (ix) 
hold the juvenile in secure quarters separate from that of the opposite sex and adult 
offenders. The Philippines Rule on Juveniles in Conflict with Law, 2002 section 6. 

37  (90/1997/874/1086) Strasbourg Judgment, 28 October 1998. Also see: Tekin v. Turkey, 
judgment of June 9, 1998, Reports 1998 – IV, p – 1517-18, Section 52 and 53. Mifsud 
Bonnici J. further said, in his dissenting opinion, that, it was up to the Bulgarian 
Government “to provide a complete and sufficient explanation as to how the injuries 
were caused” as firmly established by the court’s jurisprudence. 

38  Article 37  
39  Rule 15  
40  Article 19 (4) 
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detained separately from adults.41 The CRC42, ICCPR43, ACRWC44, JDLs 
Rules45, Beijing Rules46 all call for separation of accused minors awaiting 
trial and provide that the juveniles under detention pending trial shall be 
separated from adults and shall be detained in a separate institution or in a 
separate part of an institution also holding adults. However, it does not 
mean that a child may be confined in a solitary place. Solitary confinement 
also amounts a breach of the fair trial right. 

Detention as a last resort: The CRC states, “the arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be 
used only as a measure of last resort and for the shortest appropriate period 
of time”47. The first part of this provision reflects an international standard 
that may be found in numerous international legal documents. However, a 
significant improvement in international standards has been brought about 
by the incorporation of the ‘last resort’ and ‘shortest period of time’ 
standards. These principles originated with the Beijing Rules48. The JDLs 
Rules recommends that imprisonment should be used as a last resort49. It 
also seek to minimize the deprivation of liberty by recommending states 
establishment of small open detention facilities with ‘no or minimal security 
measures’, to avoid the additional negative effects of deprivations of 
liberty.50  The detention before trial should be ‘avoided to the extent 
possible’ and ‘limited to exceptional circumstances’51. The purpose of 
deprivation of liberty for a minor must be for ‘educational supervision’, or 
for bringing that person before a competent legal authority.52  

                                                
41  See for further discussion, Philip Veerman and Adir Waldman, when can children and 

adolescents be detained separately from adults? The International Journal of Children’s 
Rights (special issue – Children in Armed Conflict); Volume – 4, No. – 2, (1996) p – 
148 

42  Article 37 (c) 
43  Article 10.2 and 3 
44  Article 17 
45  The UN Rules for the Protection of Juveniles Deprived of their Liberty, 1990 
46  Article 13.4 
47  CRC Article 37. Also see: article 9 of the ICCPR and, UN Standard minimum Rules for 

Non-custodial Measures (The Tokyo Rules) Rule 5 
48  The Beijing Rules, 1985 Rule 17(1 - c) 
49  The Rules for the protection of Juveniles Deprived of their Liberty, 1990, Rule 1 
50  The JDLs Rule 30. See also the United Nations Standard Minimum Rules for Non-

Custodial Measures ‘The Tokyo Rules’ 
51  The JDLs Rules 17 
52  Bouamar v Belgium, 29 February 1988, 11 EHRR 1  
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Even where a person surrendered himself to the authorities, the ECHR has 
held that the lawfulness of the detention could still be challenged. The 
protection will not be lost through voluntary surrender.53 In the European 
context, the period of time for which a child detained or imprisoned can be a 
relevant but not overriding factor in determining whether a deprivation of 
liberty is lawful.54 The rule that detention should be a last resort and used 
only for the shortest appropriate period of time has been included as a 
principle in the South African Constitution as well55. This means that the 
period for which deprivation of liberty has been ordered can be tested 
against the constitutional requirement by the court.  

Access to the court: As the ECHR observed in Golder v. United Kingdom56 
“the fair public and expeditious characteristics of judicial proceedings are of 
no value at all if there are no judicial proceedings” Access to the court is 
thus one of the most important fair trial rights of the accused person, 
including child. 

Bringing/Producing before a judge: Anyone arrested or detained on a 
criminal charge shall be brought promptly before a judge or other officer 
authorized by law to exercise judicial power.57 Anyone who is deprived of 
his liberty by arrest or detention shall be entitled to take proceedings before 
a court, in order that the court may decide without delay on the lawfulness 
of his detention and order his release if the detention is not lawful. 
Although, the time limit for the production before a judge has not been 
precisely prescribed in international human rights instruments leaving room 
for appreciation in the national context, it has been a widely accepted 
standard of criminal justice that an accused of criminal charge must be 
produced before a judge within 24 hours of arrest.  Detention beyond that 
period would violate right with regard to ensuring prompt appearance before 
a judge.58  

                                                
53  De Wilde, Ooms and Versyp v Belgium, 18 June, 1971, 1 EHRR 373 
54  Geraldine Van Bueren, The International Law on the Rights of the Child; Save the 

Children, Martinus Nijhoff Publishers, 1995 p – 214-215 
55  See, Article 28(1)(g) of the South African Constitution 
56  (1975) 1 EHRR (European Human Rights Reports), 524. A violation was found in 

Silver v United Kingdom (1983) 5 EHRR 347, on similar facts. Also See, Fayed v UK 
(1994) 18 EHRR 393 

57  ICCPR, Article 9. Also see article 5 (3) of the ECHRFF. 
58  Article 24 (3) of the Interim Constitution of Nepal, 1990, Article 22 of Indian 

Constitution and many other democratic constitutions have provided 24 hours time 
limit. Also see:  Rogan v United Kingdom, November29, 1988, 11 EHRR 117 
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Remand hearing: Risk of flight or of committing further offences are 
legitimate grounds for detention awaiting trial but the longer someone is 
detained the more pressing the reasons must be.59 The court must examine 
whether there are specific reasons why this suspect must be detained 
pending trial, not enough to derive this from the nature of the charge.60 
Judicial officer must personally review all the issues in the case and hear the 
detainee if s/he wants to be heard61. The role of the trial court is not to act as 
a court of third or fourth instance, but it is to ensure that domestic law has 
not been interpreted in an arbitrary manner, since no lawful detention can 
ever be regarded as ‘arbitrary’.62 The ECHR has said that the intervals 
between reviews of detention for remand prisoners should be relatively 
short.63 

Prohibition on torture or inhuman and degrading treatment: Infliction 
of torture on the accused and extortion of confession by inflicting any type 
of torture is a violation of fair trial right of the accused64. The thematic 
Convention, on the right against torture, the CAT65 states that the state 
parties are obliged to stop and prevent torture in their jurisdictions, to make 
it a criminal offence, to investigate all allegations of torture and bring to 
justice suspected torturers while ensuring that anyone suspected of torture 
receive fair treatment throughout proceedings, to exclude evidence obtained 
through torture as evidence in trials and to ensure redress for victims.66  

Abuse of the process: The concept of abuse of process is not explicitly 
guaranteed right though it may be deduced under fair trial or the ‘personal 
liberty’ provision of the constitutions or the international human rights 
instruments. However, the English courts now recognize the power of the 
court to prevent a prosecution which amounts to an abuse of its processes as 
a matter ‘of great constitutional importance and should be jealously 

                                                
59   Womhoff v Germany, 27 June 1968, 1 EHRR 55 
60   Mansur v Turkey, Decision of the court, 08 June 1995, 20 EHRR 535 
61   Schiesser v Switzerland, Decision of the ECHR, 4 December 1979, Series A, No. 34 
62   Winterwerp v Netherlands, 24 October 1979, 2 EHRR 387 
63   Bezicheri v Italy, 25 October 1988, 9 EHRR 71 
64  See CRC Article 37, ACRWC Article 17, UDHR Article 5, ICCPR Article 7, ECHRFF 

Article 3, ACHPR Article 5 
65  The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT) was adopted by consensus by the UN General Assembly in 1984 and 
entered into force in 1987.  

66  Amnesty International Fair Trial Manual: http://www.amnesty.org/ailib/intcam/ 
fairtrial/fairtria.htm- Accessed on 17 – 12 – 2004 
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preserved’67. An abuse of process is something so unfair and wrong that the 
court should not allow a prosecutor to proceed with what is in all other 
respect a regular proceeding. The categories of ‘abuse’ are not closed, but 
include: unjustifiable delay and serious prejudice68, having given a promise, 
undertaking or representation that the accused would not be prosecuted69, 
second time trial for the same facts70, substantial prejudicial pre-trial 
publicity71, trial after the loss or destruction of relevant material by the 
prosecution72, and where it would be contrary to the public interest in the 
integrity of the criminal justice system because the prosecution have been 
guilty of ‘investigative impropriety’.73  

Right to assistance from an interpreter: 74 A person charged with a 
criminal offence has right to have free assistance of an interpreter if he 
cannot understand or speak the language used in court. The guarantee 
applies once the individual is ‘charged’, and to the pre-trial,75 trial and 
appeal proceedings. The guarantee is intended to enable the accused to 
understand the language of the court, and does not entitle him to insist on 
the services of a translator to enable him to conduct his defense in his 
language of choice. Whether the accused is incapable of understanding the 
language is a determination of fact for the state to make, and the onus is on 
the accused to show the inaccuracy of its assessment. The state must make 
free interpretation a part of criminal justice facilities so that the financial 
cost of an interpreter does not deter the accused from obtaining such 
assistance and thus prejudice the fairness of the trial.76 The substance of the 
‘assistance’ extends beyond provision of an interpreter at the hearing to 
include translations of ‘all statements which is necessary for him to 
understand in order to have a fair trial’.77 This will not require a written 
translation of every official document, but it implies that communications 

                                                
67  Per Lord Salmon, R v Humphrys (1977) AC 1, 46 
68  A-G’s Reference (No. 1 of 1990) (1992) QB 630 
69  R v Croydon JJ, ex p Dean (1993) 98 Cr App Rep 76 
70  DPP v Humphrys (1977) AC 1 
71  R v Taylor and Taylor (1993)  98 CR App Rep 361 
72  R v Beckford (1996) 1 Cr App Rep 94 
73  R v Horseferry Road Magistrate’s Court, ex p Bennett (1994) AC 42 
74  See ICCPR Article 14, CRC Article 40, ECHRFF Article 6 (3), ACRWC Article 17 
75   See, Kamasinski v Austria (1989) 13 EHRR 36 
76  CLAYTON note 6 at p – 670 
77   Kamasinski v Austria (1989) 13 EHRR 36, para 74 
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between the accused and his legal aid lawyer must be translated 78 and that, 
where a lawyer (but not the accused) understands the language in which the 
hearing is conducted, that the accused be given a personal translation of the 
proceedings in order to enable him to properly instruct his lawyer.79 A trial 
is a nullity if the accused cannot comprehend the charges and instruct his 
lawyers.80 The Canadian Charter has given importance to the right to an 
interpreter. It is the duty of the judge to determine whether the need for an 
interpreter has been established. In R v Tran81, the Canadian Supreme Court 
has said that the right to interpreter applies to all proceedings. The 
interpretation must meet the standard of ‘continuity, precision, impartiality, 
competence and contemporaneousness’.  

Right to be assisted by legal counsel:82 Right to legal counsel is one of the 
basic due process guarantees. The purpose of the guarantee is to ensure 
adequate representation in the case, equality of arms to the accused and 
vigilance by the defense over procedural regularity on behalf of his client. 
This right has two folds: (a) access to legal counsel, and (b) counseling 
freedom. Restricted counseling or the counseling in the presence of police 
or the victim would breach the right of the accused.  

The UN Human Rights Commission has said that the suspect has a right to 
representation at preliminary hearings, at trial and during any relevant 
appeals. Legal assistance must be assigned to the accused if he does not 
have the means to pay for it.83  In, Reid v Jamaica84, the Commission further 
said that ‘the lawyer assigned to the accused must provide effective 
representation’. The accused or his lawyer must have the right to act 
diligently and fearlessly in pursuing all available defenses and the right to 
challenge the conduct of the case if they believe it to be unfair. When 

                                                
78   X v Germany (1983) 6 EHRR353 
79  CLAYTON supra note 6 at p- 670.  Also see: Kamasinski v Austria (1989) 13 EHRR 

36.        
80   R v Iqbal Begum (1991) 93 Cr App R 96 
81   (1994) 2 SCR 361 
82  ICCPR Article 14, CRC Article 37 & 40, African Charter on the Rights and Welfare of 

the Child Article 17, The Beijing Rules 15 
83  Wright and Harvey v Jamaica, Comm No. 459/1991, 27 October 1995 
84   UN Comm No 250/1987, 20th July 1990 
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exceptionally for justified reasons trials in absentia are held, strict 
observance of the rights of the defense is all the more necessary.85  

Equality of arms: The right to equality of arms means that all parties must 
have access to the records and documents, which are relied on by the court. 
The parties should have the opportunity to make copies of the relevant 
documents from the court file. Every party to the proceedings must have a 
‘reasonable opportunity of presenting his case to the court under conditions 
which do not place him at substantial disadvantage vis-a-vis his opponent’86. 
A court should not decide a case on the basis of submissions from one side, 
which the other has had no opportunity to respond to. Also the preparation 
of the case is a key aspect to “equality of arms”, which has been viewed by 
the court as a key element of fair procedure. The accused should not be 
placed in a position where he is at a substantial disadvantage in presenting 
his case compared to the prosecutor87. UN Human Rights Commission has 
observed that ‘it is an important element of a fair trial that the defence 
should have an opportunity to view the documentary evidence against the 
accused.88 

The UDHR provides ‘full equality to a fair hearing’89. The ICCPR and the 
CRC also have guaranteed this right. The accused must have adequate time 
and facilities for the preparation of defense and to communicate with 
counsel. What is “adequate time” depends on the circumstances of each 
case, but the facilities must include access to documents and other evidence 
which the accused requires to prepare his case, as well as the opportunity to 
engage and communicate with counsel. Lawyers should be able to counsel 
and to represent their clients in accordance with their established 

                                                
85  General Comment no. 13(21) of 12 April 1984 on Article 14 ICCPR, UN Doc. HRI/ 

GEN / 1/ Rev.1 (extract) para. – 11. For further details, also see: Viana Acosta v.  
Uruguay, UN Com. 110/1981 – ref. p -10; Conteris v.  Uruguay, UN Com. 158/1983 – 
ref. p – 11,  J. Campbell  v. Jamaica, UN Com. 307/1988 – ref. p – 12,  La Vende  v.  
Trinidad and  Tobago, UN Com. 554/ 1993 – ref. p – 14, and  Brown  v. Jamaica, UN 
Com. 775/1997 – ref. p. – 16 

86  De Haes and Gijsels v Belgium (1997) 25 EHRR 1 para.  53  
87  See:  Neumeister v Austria, 27 June 1968, 1 EHRR 91, Delcourt v Belgium,  January 17, 

1970,  1 EHRR 355. 
88  UN Human Rights Comm. No 451/1991, 15 July 1994 
89  UDHR, Article 10 
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professional standards and judgment without any restriction, influence, 
pressure or undue interference from any quarter.90  

The European Commission on Human Rights has held that if only one of 
two witnesses to an oral agreement was allowed to be called91, if the 
applicant was denied a reply to written submissions by counsel for the 
state92; or if the applicant was not given the opportunity to comment on a 
medical report93 would amount breache of the right to equality of arms. 
Detainee has a right to see statements relied upon by the authorities to 
justify continuing detention.94 Accused person in detention awaiting trial 
has a right to priority in the organization of trials. The ACHPR has dealt 
with the importance and meaning of equality of arms in the African context 
and said:  

“…The right to fair trial involves fulfillment of certain objective 
criteria, including the right to equal treatment. The right to equal 
treatment by a jurisdiction, especially in criminal matters means, in 
the first place, that both the defence and the public prosecutor shall 
have equal opportunity to prepare and present their pleas and 
indictment during the trial. This does not mean that identical 
treatment should be meted to all accused. The idea here is the 
principle that when objective facts are alike, the response of the 
judiciary should also be similar. There is a breach of the principle of 
equality if judicial or administrative decisions are applied in a 
discriminatory manner”.95 

Presumption of innocence: The right to remain silent under police 
questioning lies at the heart of the notion of fair procedure, and is widely 
recognized international standard.96 By reason of the presumption of 
innocence, the burden of proof of the charge is on the prosecution and the 
accused has the benefit of doubt. No guilt can be presumed until the charge 

                                                
90  General Comment no. 13(21) of 12 April 1984 on Article 14 ICCPR, UN Doc. HRI/ 

GEN / 1/ Rev.1 (extract) para. – 9 
91  Dambo Beheer BV v Neitherlands (1993) 18 EHRR 213 
92  Ruiz-Meteos v Spain (1993) 16 EHRR 505 
93  Feldbrugg v Neitherlands (1986) 8 EHRR 425 
94  Lamy v Belgium, 30 March 1989, 11 EHRR 529 
95  Avocats Sans Frontieres  v.  Burundi, Com. 231/99 – ref. p – 30 
96   Article 11 (1) of the UDHR, Article 14 of the ICCPR, Article 40 of the CRC, Article 17 

of the ACRWC, Article 7 of the ACHPR, and Article 6 (2) of the ECHRFF  



Kathmandu Law Review, Vol. 1, No. 1 

 - 184 -

has been proved beyond reasonable doubt97. The UN Human Rights 
Commission has opined that ‘any confession obtained from the suspect must 
be free from direct or indirect physical or psychological pressure’98. The 
onus probandi does not lie with the accused, whose innocence is presumed 
and need not be proved. It is the State that has to demonstrate the accused’s 
guilt. The presumption will be violated if a judicial decision concerning a 
person charged with a criminal offence reflects an opinion that he is guilty 
before he has been proved guilty99. This rule also protects the accused from 
prejudicial statements by public officials that disclose the view that the 
applicant is guilty before he has been tried and convicted100. However, it 
does not preclude authorities from providing factual information to the 
public about criminal investigations, as long as this does not amount to a 
declaration of guilt.101  

Right to remain silent: The CRC102 provides right ‘not to be compelled to 
give testimony or to confess guilt.’ The essence of the right is the notion 
that the person whose freedom is placed in question by the judicial process 
must be given the choice of whether or not to speak to the authorities103. In 
Serves v France104 the ECHR has considered the issue of right to silence and 
protection against self-incrimination and observed that the right of an 
accused to remain silent and not to incriminate:  

“…rational lies, inter alia, in protecting the ‘person charged’ against 
improper compulsion by the authorities and thereby contributing to 
the avoidance of miscarriage of justice. The right not to incriminate 
oneself, in particular, presupposes that the prosecution in a criminal 
case seek to prove their case without resort to evidence obtained 

                                                
97  General Comment no. 13(21) of 12 April 1984 on Article 14 ICCPR, UN Doc. HRI/ 

GEN / 1/ Rev.1 (extract) para. – 7. Also see: Gridin v. Russia; UN Com. 770/1997 – ref. 
p. – 16. 

98  UN Comm No. 330/1988, 7th April 1994. In this case the commission found a violation 
of Article 14(3)(g) because the murder suspect was forced under death threats to sign a 
confession. 

99  See, Allenet de Ribemont v France (1995) 20 EHRR 557 para 35. 
100  Krause v Switzerland (1980) 13 DR 213, and Allenet de Ribemont v France (1995) 20 

EHRR 557. 
101  CLAYTON supra note 6 at p –  663 
102  Article 40, The ICCPR Article 14 provides the right ‘not to be compelled to testify 

against himself or to confess guilt’.  Also see:  Canadian Charter, Section 7 
103  R v Hebert (1990) 2 SCR 151 
104  Serves v France (1997) 28 EHRR 265 para 47 
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through methods of coercion or oppression in defence of the will of 
the ‘person charged”.  

The right to be present at an adversarial hearing:105 Every accused 
person has right to be present in an adversarial hearing. He can participate in 
the process personally or through his representative and/or lawyer. The 
juveniles are vested with the right to be represented by their parents or legal 
guardians. The assumption that a parent will adequately safeguard the legal 
rights of a child in an interrogation is questionable. It is said that parents are 
as likely as the child to be ignorant of legal rights, and may also feel 
intimidated. So, parents may only be fit to the role of supportive observer 
rather than that of advisor to a child with respect to his or her rights. 
However, some parents may even see their role as being to assist the police 
to put pressure on the child to confess.106 

Trial in absentia: It is general rule that a criminal trial must take place in 
the presence of the accused. As a result, no part of the trial should take place 
in camera in the absence of the accused. However, in exceptional 
circumstances, misbehavior by the accused, voluntary absence107 trial may 
proceed in absence of the accused. However, when the accused is absent for 
reasons beyond his control then the trial cannot continue in his absence 
unless he consents. A trial in absentia is acceptable if the state has diligently 
but unsuccessfully given the accused notice of the hearing108. In some 
circumstances it is also permissible to proceed where the applicant is absent 
through illness. 

The right to examine and cross-examine: The right to defense also 
includes the right to examine and cross-examine the witness. The ICCPR109, 
CRC110 and ECHRFF111 provide guarantee to the accused person the right to 
examine witnesses for the prosecution and to call and examine witnesses on 
his behalf under the same conditions as witnesses against him. The right 

                                                
105  ICCPR Article 14, CRC Article 37, ECHRFF Article 5 (4) & 6 (3), ACHPR Article 7 
106  Rob white and Christine Alder; The Police and Young People in Australia; Cambridge 

University Press, 1994, p – 38.  
107  Maleki  v.  Italy, UN Com. 699/1996 – ref. p – 15 (paras. 9.3 – 9.5). Also see :  

Monguya Mbenge  v.  Zaire, UN Com. 16/1977 – ref. p – 8;   Karttunen  v.  Finland, 
UN Com. 387/1989 – ref. p – 13. 

108   Colloza and Rubinat v Italy (1985) 7 EHRR 516 
109   Article 14 . 
110   CRC Article 40. 
111   Article 6 (3). 
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applies during trial and appeal proceedings, but not at the pre-trial stage. 
However, this right is not absolute. But the limitations must not contravene 
the principle of equality of arms.  

Identity of accuser and witness: It is a fundamental right of a defendant to 
know the identity of his accusers, including witnesses for the prosecution 
brought against him. This is a right, which should only be denied, in rare 
and exceptional circumstances. Screens may be used to protect the 
anonymity of witnesses. Whether or not these circumstances exist is a 
matter for the discretion of the concerned trial judge.  

Public hearing imperative and camera proceedings: The public character 
of hearings protects litigants against the administration of justice in secret 
without public scrutiny. It is also one of the means whereby confidence in 
the courts can be maintained. Open justice promotes the rule of law. 
Citizens of all ranks in a democracy must be subject to transparent legal 
restraint, especially those holding judicial or executive offices. Publicity 
whether in the courts, the press or both, is a powerful deterrent to abuse of 
power and improper behavior. Lord Woolf MR gave four reasons for the 
principle of open justice112 (1) it deters inappropriate behavior on the part of 
the court (2) it maintains public confidence in the administration of justice 
and enables the public to know that justice is being administered fairly, (3) 
it may result in new evidence becoming available, and (4) it makes 
uninformed and inaccurate comment about court proceedings less likely.  

Nevertheless, the court has an inherent power to exclude the public where 
the public hearing would defeat the end of the justice. There are number of 
grounds on which such an order may be made including the fact that the 
case involves the maintenance and upbringing of minors. Also a private 
hearing is necessary to protect the interests of any child. The ICCPR113 
provides general rule for a public hearing and sets exceptions for hearing in 
camera. Under the English system, the public, but not the press, can be 
excluded when a child is testifying in a case of alleged indecency.114 The 
Canadian Charter115 provides that a person charged with an offence is 
entitled to a ‘fair and public hearing’. The Supreme Court of Canada 
                                                
112   Ex Parte Guardian Newspapers (1999) 1 All ER 65, 79, 82. See CLAYTON supra note 

6 p – 583 
113  Article 14 
114  R v Legal Aid Board, ex p Kaim Todner(a firm) (1998) 3 WLR 925, 934, As cited in 

CLAYTON supra note 6 at p 584-585 
115  Section 11(d) 
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observed that there was no justification for a requirement that all trials of 
juveniles should be held in camera. A complete public trial should be the 
rule and exceptions should be established on a case-by-case basis116.  

Privacy and confidentiality: The CRC states that every child has right “to 
have his or her privacy fully respected at all stages of the proceedings”117. 
The Beijing Rules provides confidential measures in two ways;118 viz.: (1) 
Records of juvenile offenders shall be kept strictly confidential and closed 
to third parties. Access to such records shall be limited to persons directly 
concerned with the disposition of the case at hand or other duly authorized 
persons (2) Records of juvenile offenders shall not be used in adult 
proceedings in subsequent cases involving the same offender.  

Hearing within a reasonable time: The notion of criminal justice that 
‘justice delayed is justice denied’ has found places in many human rights 
instruments119. A speedy trial means a trial held reasonably and 
expeditiously at each and every stage of justice processes. The purpose of 
‘the right to trial within a reasonable time’ is to minimize three detrimental 
effects of pre-trial detention: time spent by an accused in custody or under 
restrictive bail conditions; anxiety of the accused awaiting trial; and 
deterioration of evidence necessary to the accused defense.  

Where a complaint is made of denial of the right to speedy trial, it is 
primarily for the prosecution to justify and explain the delay, which the 
court ought to weigh on the basis of all the circumstances of a given case 
including the nature of the alleged offence, the number of the accused and 
their witnesses, the workload of the court concerned, prevailing local 
conditions and so on, before pronouncing upon the complaint. It is not 
expedient to determine with precision when and in what way the right to 
speedy trial has been denied. Whether delay is reasonable is a matter of fact 
which is likely to be entangled with constitutional right to personal liberty, 
while an inordinately long delay may be taken as presumptive proof of 
prejudice. A plea that a speedy trial has been denied cannot be accepted by a 
claim from the prosecution that at no time speedy trial was demanded by the 

                                                
116  CLAYTON supra note 6 at p  – 734 
117  Article 40 
118  The Beijing Rule 21 
119  Article 9 and 14 of the ICCPR, CRC Article 40, Article 5 (3) and 6 (1) of the ECHRFF, 

ACHPR,  Article 7,  Beijing Rules 
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accused.120 The economic difficulties is no excuse for excessive length of 
procedure, because the rights set forth in the ICCPR constitute minimum 
standards which all state parties have agreed to observe121. The fact that a 
defendant in a criminal case is detained in custody is a factor to be 
considered in assessing reasonableness122. Factors such as the workload of 
the court and a shortage of resources are not a sufficient justification for 
delays in a trial123. No general guidelines have been laid down for what 
constitutes a ‘reasonable time’. It is submitted that the proper approach is to 
decide whether the overall delay is ‘unreasonable’ and then to consider 
whether the state is able to justify each period of delay.124 

In, Assenov v. Bulgaria125, the court observed that ‘the applicant was a 
minor and thus, according to Bulgarian law, should have been detained on 
remand only in exceptional circumstances. It was, therefore, more than 
usually important that the authorities displayed special diligence in ensuring 
that he was brought to trial within a reasonable time’. In Hussainara 
Khatoon126, the Indian Supreme Court held that speedy trial is an essential 
ingredient of reasonable, fair and just procedure under article 21 of the 
Constitution. In A. R. Antulay127, the court observed that the fair, just and 
reasonable procedure implicit in the Constitution is a right of the accused to 
be tried speedily at all possible stages of judicial processes. State cannot 
invoke excuses such as difficult economic circumstances to justify delays in 
criminal procedure.128 

Reasoned decision: A judge determining an issue of law or fact is under a 
duty to give reason for his decision. This is a function of ‘due process and 
justice’ and has a two-fold rationale: the party should be in no doubt why 
they have won or lost and a fully reasoned judgment is more likely to be 

                                                
120  Harishchandra Prasad Upadhyay, The speedy and Fair Trial Imperative and Judiciary, 

Paper presented at the Seminar cum workshop on Criminal Justice System for District 
Judiciary, HMG/UNDP Reform of the Judiciary Programme, Dhulikhel, Nepal (2002)  
P – 215, 221. 

121  Lubuto  v.  Zambia, UN Com. 390/1990 – ref. p – 13 (para 7.3). 
122  Abdoella v Netherlands (1992) 20 EHRR 585 
123  See, Zimmerman and Steiner v Switzerland (1983) 6 EHRR 17 para29   
124  CLAYTON supra note 6 at p – 654 
125  (90/1997/874/1086)   Strasbourg Judgment, 28 October 1998. 
126  Hussainara Khatoon  v State of Bihar, 1980, SCC 88 Also see:  Hussainara v. Home 

Secretary, 1979, SC. p – 1360;  Sher Singh v. State of Punjab, 1983, SC.  P – 465 
127   A. R. Antulay  and others  v  R. S. Nayak, (1992) 1 SCC 225. 
128   Fillastre and Bizouar v Bolivia, UN Communication no. 219/1986, 25th July 1994.  
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soundly based on the evidence129. A court must give reasons for its 
judgment so that any party with an interest in the case is informed on the 
basis of the decision, and to enable the accused in a criminal trial to exercise 
the right of appeal available to him. Courts in national jurisdictions are 
given a great deal of discretion as to the content and structure of their 
judgments, and a reasoned judgment does not have to deal with every 
argument raised, provided that it indicates the grounds on which the 
decision is based with ‘sufficient clarity’. However, if a point would be 
decisive for the case if accepted, the court should address it.130  

Right to appeal: The CRC131 states that every child has right, if considered 
to have infringed the penal law, to have this decision and any measures 
imposed in consequence thereof reviewed by a higher competent, 
independent and impartial authority or judicial body according to law. Thus, 
at least, one time appellate right has been recognized by the international 
human rights instruments.   

FAIR TRIAL CONCERN IN DIVERSIONARY PROCESS  

The CRC132 exhorts, wherever appropriate and desirable, to encourage 
measures for dealing with children in conflict with law without resorting to 
judicial proceedings, provided that human rights and legal safeguards are 
fully respected. It is this provision that lays the basis for the promotion of 
diversion, which entails channeling cases away from courts to a variety of 
programs and other alternative courses of action. It requires ‘human rights 
and legal safeguards must also be protected where children are diverted 
from judicial proceedings’133. 

The purpose of diversion is not to provide children an easy ride and 
therefore get away from formal criminal justice process after commission of 
crimes but to give them options that enhance their sense of responsibility 
and accountability. Discretion is necessary in order to guarantee the most 

                                                
129   CLAYTON supra note 6 at P – 588. 
130  Id, at p-652-653, Also see,  Van der Hurk v Netherlands (1994) 18 EHRR 481, para 61, 

Hadjianastassiou  v Greece (1992) 16 EHRR 219 para 33,  and Hiro Balani v Spain 
(1994) 19 EHRR 565 para 28) 

131    Article 40. 
132  Article 40 (3)(b) 
133  JULIA SLOTH – NIELSEN, THE INTERNATIONAL FRAMEWORK, CHILD 

JUSTICE IN AFRICA – A GUIDE TO GOOD PRACTICE, Community Law Centre, 
2004, University of western Cape, P. – 28 
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appropriate action to be taken in each individual case. At the same time, it 
should be realized that discretion is not arbitrary. The discretion must be 
exercised in conformity with human rights norms and legal safeguards 
guaranteed by the law. Any diversionary measures require the consent of the 
juvenile or her/his parents or guardian and the consent should be made 
knowingly and voluntarily. All the accused have right to a fair trial and this 
right cannot be violated except it is voluntarily waived by the accused for 
meaningful purpose. 

Diversion can be used where a child admits offence is reasonably found 
guilty of offence. The diversion process include youth who would otherwise 
be adjudicated as delinquent; and those who would probably be filtered out 
of the formal justice system prior to court disposition. Since diversion 
process requires confession or reasonably proved situation as pre-condition, 
considerations should be given for the protection of the constitutional right 
to presumption of innocence. The accused person’s right to a fair trial and 
due process right have to be protected and respected even in diversion 
process. Diversion involves the referral of cases away from the criminal 
justice system where suitable evidence for prosecution exists. It is, 
therefore, imperative that children are not diverted to a program or other 
informal diversion option in lieu of the possibility of prosecution. In other 
words, if the state does not have sufficient evidence to prosecute a matter, it 
cannot resort to diverting the child as a ‘second prize’. The state cannot 
absolve itself of the onus of proving the guilt of an accused beyond a 
reasonable doubt by making use of diversion to achieve a result it would 
otherwise not obtain. This would constitute a serious invasion of the 
accused person’s right to be presumed innocent until proven guilty134. 
Likewise, an accused person’s right to remain silent might potentially be 
compromised by the possibility of diversion. Diversion should be preceded 
by the child’s acceptance of responsibility for his or her actions. There is a 
danger that a child could be unduly influenced into accepting responsibility 
for an offence at the expense of his/her right to remain silent. This right 
being inviolable, only a voluntary acceptance of responsibility gives 
credence to diversion procedures135. 

                                                
134  JACQUI GALLINETTI, LUKAS MUNTINGH AND ANN SKELTON, CHILD 

JUSTICE CONCEPT, CHILD JUSTICE IN AFRICA – A GUIDE TO GOOD 
PRACTICE, Community Law Centre, 2004, University of western Cape, P. – 33 

135  Id.  
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Waiver of due process rights:136 The U.S. Supreme Court has set a 
standard for sanction as to whether ‘the waiver is intelligent, understanding 
and voluntary’. In addition, the Supreme Court said that in case of juvenile 
it should not be based solely on one characteristic or procedure, but rather 
on all the relevant circumstances of the case, that is, the totality of 
circumstances test137. So far the waiver of the right to counsel is concerned, 
American States have different regulations. Some States have made it 
mandatory and others permit it for waiver. The conditions for waiver also 
vary from state to states. Some restrict it to cases where the charge is not a 
felony, and where there is no possibility of commitment or placement of the 
child; others make waiver possible only if the parents, guardian, or 
custodian is available to represent the child.   

Moreover, the court may not accept a waiver of counsel unless it 
determines, after thorough inquiry, that the juvenile has conferred at least 
once with a lawyer and is waiving the right competently, voluntarily and 
with a full understanding of the consequences138. Some States of USA 
impose restrictions on juvenile’s waiver of fair trial right. The reason for 
this is based on concern that a juvenile would not be capable of making an 
intelligent decision to waive the right, and some waiver decisions may be 
the product of express or implied coercion by parents, police or court 
officials as the youth perceive that exercising this right will provoke hostile 
official reactions. Also, they may feel that such waiver can show the 
cooperative attitude necessary to warrant more lenient punishment from the 
court.139  

                                                
136  U.S. Supreme Court in Fare v Michael C (1979) has underlined a nine-point standard as 

criteria in determining whether a juvenile is capable of understanding and waiving one 
or more of his constitutional rights. Those nine points are: (1) Age (2) Education (3) 
Knowledge of the substance of the charge, and the nature of the right to remain silent 
and the right to an attorney (4) Whether the accused is allowed to contact with parents, 
guardian, attorney, or other interested adults (5) Whether the interrogation occurred 
before or after indictment (6) Methods used in interrogation (7) Length of interrogation 
(8) Whether the accused refused to voluntarily give statements on prior occasions (9) 
Whether the accused had repudiated an extra-judicial statement at a later date136. 

137  DEAN J. CHAMPION; THE JUVENILE JUSTICE SYSTEM – DELINQUENCY, 
PROCESSING AND THE LAW; 2001, p – 367 

138  National Institute for Juvenile Justice and Delinquency Prevention, Office of Juvenile 
Justice and Delinquency Prevention, Law Enforcement Assistance Administration, U.S. 
Department of Justice, ‘Pre-adjudication and Adjudication Processes’ Vol. VII of IX, p. 
– 52. 

139  Xiaojie Wen, Comparative Research of Juvenile Justice; The Research Partnership 
4/2002, The Danish Centre for Human Rights, P – 58. 
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CONCLUDING WORDS  

A child has the right without any discrimination to receive such measures of 
protection as required by his status as a minor from the family, society and 
the state. No doubt, juveniles facing criminal charges and trial are as fully 
entitled as adults to benefit from all the requirements for a fair trial. 
Children are also entitled to special measures of protection in addition to the 
measures which state parties are under a duty to ensure to all individuals. 
The child rights instruments further stipulates that in all actions concerning 
children, whether undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration.  

However, juvenile justice critics have been consistently asserting that within 
the past three decades, judicial decisions, legislative amendments and 
administrative changes have transformed the juvenile court “from a 
nominally rehabilitative social welfare agency into a scaled-down second-
class criminal court that provides young offenders with neither therapy nor 
justice.” 140 Hence the substantive and procedural convergence between 
juvenile and criminal courts should eliminate virtually all of the conceptual 
and operational differences in strategies of criminal social control for youths 
and adults.  

 

 

                                                
140  BARRY C. FELD, REHABILITATION, RETRIBUTION AND RESTORATIVE 

JUSTICE: ALTERNATIVE CONCEPTIONS OF JUVENILE JUSTICE; Restorative 
Juvenile Justice: Repairing the Harm of Youth Crime; Gordon Bazemore and Lode 
Walgrave (ed.), Criminal Justice Press, New York (1999) p – 17. 
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Pining appropriate punishment that fits the crime and social 
interest is as essential as convicting an accused of a crime. 
Sentencing and its management, thus is a significant stage of 
criminal justice proceedings, which determine the 
appropriateness and utility of the criminal justice system as a 
whole. Several recognized principles of sentencing in turn, 
serve to make punishment reasonable and rational. And many 
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*  Advocate, LLM Kathmandu School of Law  



Kathmandu Law Review, Vol. 1, No. 1 

 - 194 -

INTRODUCTION  

Criminal justice system is a sub-system of the overall governance of a 
sovereign State. Criminal law and justice deals with the personal conducts, 
essentially relating to the threats to safety. Criminal justice responses the 
conduct offended negatively. Punishment is the form of that negative 
response to an offender who has committed crime. The investigation, 
prosecution and adjudication systems together with policymaking and 
executing mechanism and appropriate sentencing policy form the 
framework of the criminal justice system of every country (CeLRRd, 
2002:28).  

The rationale of criminal justice system rest on the legitimacy of fairness, 
reasonableness and conformity to the rule of law. Proper observance of 
appropriate sanction in accordance with the gravity of the crime may lead to 
respect and trust of people in the criminal justice system whereby, justice is 
ensured. Appropriateness and utility of the criminal justice system is 
directly affected by sentence or punishment.  

Sentencing and its management is a significant stage of criminal justice 
proceedings. When some one is convicted of an offence, the question arises 
what would be the reasonable corresponding punishment?  And after a 
sentence is passed another question arises, whether the sanction was fair and 
appropriate enough to serve the interest of justice or not?  

CONTEXTUAL MEANING  

Sentence, punishment, sanction and penalty are synonymous, generally used 
interchangeably. Punishment though, used in context of violation of law as 
well as in commission of some wrong, sentence is more specific. It relates 
to the court proceedings whereas punishment, sanction and penalty would 
be applicable in other spheres as well. That is, “the punishment given by a 
court of law" is sentence (Hernby, 2000).  

Sentencing, gerund form of sentence denotes a process of punishing some 
one who is convicted of breaking of law by a court of law.  Sentencing has 
been defined as "the judicial determination of a legal sanction to be imposed 
on a person found guilt on and offence" (Canadian Sentencing Commission 
1987: 115 quoted in MJNZ, 1997: 13). Ministry of Justice New Zealand, 
has considered it as "one of the several stages which together comprise what 
is often referred to as the criminal justice system"(MJNZ, 1997: 13).  
According to Joel (1988) ‘sentencing is a process by which penalties are 
imposed on convicted defendants. ...Sentencing is easily a second most 
important point in the criminal process after arrest’ (p.460).  
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In other words, sentencing is an action of passing judgement by a court of 
law under legitimate jurisdiction where formal declaration of legal 
consequence of the acts or omissions of a convict is pronounced. Therefore, 
sentencing is a judgement where the accused compel to bear the legal 
consequence of his acts or omissions. It is imposing of penalty on convicted 
defendant. It means sentencing is a legal consequence of antisocial acts of 
defendant. Therefore, it is central task of administration of justice by a court 
of law.  

REFERENCE OF SENTENCING IN CRIMINAL PROCEEDING  

Criminal proceeding passes through different stages, particularly being 
divided into three phases, i.e., pre-trial, trial and post trial dispositions. It 
encompasses investigation (detection and enforcement), prosecution, 
ascertainment (conviction/ acquittal), sentencing and sentence-execution.  
Sentencing comes with the termination of the trial phase. By the 
examination of the witness and evaluation of the invoked demands of the 
party of the crime, the court determines whether the crime was committed 
or not and whether or not the accused is to be imposed criminal 
responsibility. If the court concludes a conviction on a charge then the door 
for sentencing opens for court.  

FORMS OF SENTENCES 

Sentence or punishment in criminal justice is understood as a form of 
deprivation. Death penalty, banishment, imprisonment and dispossessions 
are recognized as customary sentences. Among them death penalty and 
banishment as forms of sentence are gradually disappearing from civilized 
nations’ criminal justice system. Therefore, imprisonment and 
dispossessions are only forms that are presently recognized by international 
community. In addition, demand of use of alternatives to imprisonment is 
also in rise.  

United Nations Standard Minimum Rules for Non-custodial Measures (the 
Tokyo Rules) has suggested alternatives to imprisonment, whereby, 
sentencing dispositions as verbal sanctions, such as admonition, reprimand 
and warning; conditional discharge; status penalties; economic sanctions 
and monitory penalties, such as fines and day-fines; confiscation or an 
expropriation order; restitution to the victims or a compensation order; 
suspended or deferred sentence; probation and judicial supervision; 
community service order; referral to an attendance center; house arrest; any 
other mode of non-institutional treatment; and some combination of the 
measures listed above (UN 1994: 339-340) are sought as proper alternative 
to imprisonment. 
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With huge varieties of social setups, sentence and sentencing are, in many 
countries, practiced in various forms. "Five general types of punishment are 
in use in the United States: fines, probation, intermediate punishments 
(various punishments that are more restrictive than probation but less 
restrictive and costly than imprisonment), imprisonment, and death"(Bohm 
and Haley 1999: 270 -271). In India, there are five different kinds of 
sentence in use. According to Section 53 (chapter III, of Punishments) of 
Indian Penal Code (IPC) sentences for offenders liable under the code are: 
death, imprisonment for life, imprisonment (rigorous and simple), forfeiture 
of property, and fine (Ranchhoddas and Thakore, 2001: 49).  

In jurisdictions where English Law is applicable (in United Kingdom) there 
are varieties of sentencing options. The sentences include compensation 
order (with absolute discharge or conditional discharge), fine, community 
service orders (probation, combination, curfew, attendance and 
supervision), and custodial sentences. Similarly, the court may issue 
restitution orders, deportation orders, confiscation orders and 
disqualification orders etc. (Ashworth, 1995: 2 -6). 

NEPALESE FORMS OF SENTENCE 

Until the commencement of the Constitution of Kingdom of Nepal 1990, 
sentence to death, life imprisonment with forfeiture of property, life 
imprisonment, imprisonment, and fine were principle modes of punishment 
in Nepal. Promulgation of 1990 Constitution abolished death penalty. Thus, 
in Nepalese Law the main three types of punishments are imprisonment, 
fine and confiscation of property. In addition to above forms, Black 
Marketing and other Social Offences and Punishment Act 1975, provides 
for the public condemnation of the black marketers (Keeling and Bhattarai 
2001: 63). 

Furthermore, in cases of narcotic drug abuse, the court is empowered to 
issue an attendance order instead of imprisonment according to Narcotic 
Drug (Control) Act 1976 (proviso of Section 14.1 (a), (e) and (h). Where, 
attendance order would also be considered as another form of punishment. 
More recently, Nepal has introduced Community Service Order as another 
important sentencing option by inserting Section 10 (a) in Prison Act, which 
speaks to the very effect. 

PRINCIPLES OF SENTENCING   

Philosophies and theories of sentencing are found in international law as 
governing and guiding principles of sentencing under standards of fair trial 
and administration of criminal justice. Similarly, criminology has 
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contributed to establish some specific principles from the perspectives of 
objective of punishment and sentencing.  
There are several recognized principles of sentencing as they serve to make 
punishment reasonable and rational. Many of these principles are consistent 
with human rights law standards and also to elementary goals or rationales 
of sentences.  Recognized principles of sentencing are principle of justice, 
peace and humanity.  Similarly, other major principles are: minimum 
intervention, equality, proportionality, sufficiency, imprisonment as last 
resort and cost effectiveness of sentence.  
The principle of minimum intervention wishes for the use of the least 
disturbing and least severe sanction possible, given the circumstances of the 
offence and the offender, and the intended aims of the sentencing system. 
This means that where possible, monetary penalties are imposed rather than 
community-based sentences, community-based sentences are used in 
preference to imprisonment, and terms of imprisonment, where imposed, are 
as short as possible. The principle consists with humanitarian view that the 
pain of punishment should be minimized as far as possible. Furthermore, it 
suggests economizing the use of sentence.   
The principle of equality before law argues that certain personal 
characteristics not pertaining to the offender’s crime should be excluded and 
considered irrelevant in sentencing decisions.  Consistent application of the 
principle is dependent on there being a general consensus as to what 
constitutes such characteristics. This principle prohibits discrimination on 
the grounds of sex, marital status, religious or ethical belief, color, race, 
ethnic or national origins, disability, age, political opinion, employment 
status, family status, and sexual orientation. If it is considered that equality 
before the law is a critical aspect of that right then sentencing decisions 
should not discriminate offenders according to any of the above grounds. 
However, this does not prohibit sentencing with differentiated treatment on 
the basis of principle of equal impact and proportionality.  
Equality of impact and proportionality principle seems to be in conflict 
with the principle of equality before the law, arguably raising the issue that 
all people are not equal in terms of social, economic, and personal 
circumstances, treating all people equally will result in injustices. It suggests 
the need to adjust sentencing to the particular circumstances of the offender, 
as in the already cited example of unit fines. At its most extreme the 
principle would lead to sentencing which differentiate positively towards 
the socially disadvantaged. 
This principle leads and suggests developing and applying variations in 
sentences for the similar offences. Indirectly this principle justifies ever-
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increasing terms of imprisonment for repeat offenders as well as ever-
diminishing impact of prison on those who keep returning. This equality of 
impact and proportionality concept advocates human treatment.   
This principle has two wings, i.e., aggravating factors and mitigating 
factors. Aggravating factors are those, which may increase the sentence, 
while mitigating factors may have the opposite effect.  Sentencing includes 
the weighing up of aggravating and mitigating factors in order to 
individualize the sentence with respect to the offender and the 
circumstances of the offence.   
Imprisonment sentence of last resort could be understood as an extended 
idea of minimal intervention. This principle emerged when the popularity of 
imprisonment declined as crime did not decrease even when there was a 
very high rate of incarceration. “In the early 1970s a school of 
criminologists argued for the abolition of imprisonment as a sanction.  
Although their view clearly has not prevailed, their supporting arguments 
involving the inefficacy of imprisonment have remained persuasive”. 
(MJNZ 1997: 55).   
Above mentioned principle clearly suggests that there are alternatives to 
imprisonment available in the form of non-custodial measure to deal with 
criminality. Logically it also recommends that non-custodial sentences 
would serve as alternatives to imprisonment but imprisonment may not 
serve as alternatives to non-custodial sentences. However, imprisonment 
could be used as last resort and may be applicable where all other options 
would fail to serve the purpose.   
Cost effectiveness of sentence is an extended form of the principle of 
minimum intervention.  Washington Correctional Association has rightly 
observed that: 
The objectives of punishment, retribution, deterrence, incapacitation, and 
rehabilitation, while legitimate social goals, should be applied to the 
sentencing process which attempts to control crime as much as possible, at 
the lowest cost to taxpayers, in the least restrictive environment consistent 
with good public safety (WCA 2005). 
This principle campaigns need for taking account of the cost of 
administering sentences. The principle, suggests imposing alternative 
sentences or deferring imposing sentences of imprisonment until some 
inmates are released from prison as the limited resource is already in use. 
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Punishment in any form is inevitable end of conviction. 
However, mere conviction does not necessarily implies ‘any’ 
punishment. Punishment must be justified and should be based 
on some universally recognized principles and conform 
sentencing policy of the state.  
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Punishment is a means of social control. It is given to offenders with the 
aim to prevent them from committing further crimes and to reform them for 
social integration. Punishment not only seeks to deter offenders but also 
other members of the society from committing similar acts. It also serves to 
extend sympathy to the victim or to his/her relatives. The concept of 
punishment thus, is infliction of some sort of pain on the offender for his/her 
violation of law.  

In the past, punishment was justified mainly for the purpose of retribution. 
However, modern society considers crime control as one of the chief 
objectives of punishment. For this purpose imprisonment as a means of 
punishment is used to attain twin aims of reforming and treating criminals 
so that they will commit no further crime after their release. Furthermore as 
society seeks protection from criminals, prison isolates criminals from the 
community for a certain time serving the very purpose. 

In this regard, this article aims to assess the sentencing policy prevailing in 
the existing law in Nepal building a comparison with Penal Draft Code 
2059. It also highlights the procedural part and anomalies of existing laws. 

SENTENCING POLICY: A BRIEF INTRODUCTION 

Sentencing is defined as the formal pronouncement of the judgment and the 
punishment to the defendant following his/her conviction of crime. When 
the objective of criminal law is to determine whether the accused person is 
guilty of the offence s/he is charged with and to prescribe suitable 
punishment.1 The next step is the selection of measure and fixation of 
quantum of that measure. This is referred as sentencing process. Few 
definitions of sentencing policy present in literatures and court decisions 
are; 

a. The judgment that a court formally pronounces after finding a 
criminal defendant guilty, the punishment imposed on a criminal 
wrongdoer.2 

                                                
1  AHAMAD SIDDIQUE, CRIMINOLOGY, PROBLEM AND PERSPECTIVE, eastern 

book company, 4th ed. (1997) p.318 
2  BRYAN A GARNER, BLACK'S LAW DICTIONARY 7th ed. P.1367 
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b. A judgment in criminal case denoting the action of the court in 
formally declaring to the accused the legal consequence of the guilt 
which s/he has confessed or of which s/he has been convicted.3 

c. The term sentence means an order passed on an offender for an 
offence, which that offender has committed.4 

COURT'S ROLE IN SENTENCING 

While sentencing judge’s task is to determine the type and quantum of 
sentence appropriate to the facts of the case and this judgment must be made 
in accordance with the relevant statutory provision and appellate principles. 
Sentencing law speaks in only general terms so that it is left to the judge to 
develop and apply the working rules required to give detailed effect to the 
provisions and principles in actual cases.5 Hence, judges, generally enjoy 
wide discretion in determining the sentence to be imposed, against an 
accused.   

JUSTIFYING PUNISHMENT 

Punishing people certainly needs a justification, since it is almost always 
something that is harmful, painful or unpleasant to the recipient. 
Imprisonment, for example causes physical discomfort, psychological pain, 
indignity and general unhappiness along with a variety of other 
disadvantages (such as impaired prospects for employment, social life and 
so forth). Deliberately inflicting suffering on people is at least prima facie 
immoral and needs some special justification.6 

THEORIES OF PUNISHMENT 

Theory justifies the sentence imposed upon the offender. Since criminal law 
is framed in terms of imposing punishment for bad conduct rather than of 
granting rewards for good conduct, the emphasis is more on the prevention 
of the undesirable act. There are a number of theories of punishment and 

                                                
3  JAMES A. BALLENTINE, BALLENTINE'S DICTIONARY, 3rd ed. P.1160 
4  R v Hayden (1975), Sentence must be legal one (Unwin v Wolseley 1 T.R 674) cf. John 

S. James, Stroud's Judicial Dictionary of words and phrases 5th ed. Vol. 5 (s-z) p. 2371 
5  Ibid 
6  See for detail, MICHAEL CARADINO & JAMES DIGNAM, THE PENAL SYSTEM 

2nd ed. (1997) 
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each theory has or has had its enthusiastic adherents. Some of the theories 
are concerned primarily with the particular offender, while others focus 
more on the nature of the offense and the general public. These theories are 
discussed very briefly in the following. 

Prevention: This theory is also referred as intimidation or when the 
deterrence theory is referred to as general deterrence, particular deterrence7. 
Criminal law aims to deter the criminal himself (rather than to deter others) 
from committing further crimes, by giving him an unpleasant experience he 
will not want to endure again. 

Restraint: The notion here, also expressed as incapacitation, isolation or 
disablement, is society may protect itself from persons deemed dangerous 
because of their past criminal conduct by isolating these persons from 
society. If the criminal is imprisoned or executed, he cannot commit further 
crimes against society.8 

Rehabilitation: Under this theory, also referred to as correction or 
reformation, convicted criminals are given appropriate treatment in order to 
rehabilitate them and to return them to the society, so reformed that they 
will not commit any further crimes. The rehabilitation theory rests upon the 
belief that human behavior is the product of antecedent causes, and that 
these causes can be identified and that on this basis therapeutic measures 
can be employed to effect changes in the behavior of the person treated.9 

Deterrence: Under this theory, sometimes referred to as general prevention, 
it is believed that sufferings of the criminal for the crime committed are 
supposed to deter others from committing future crimes, lest they suffer the 
same unfortunate fate.10 It would deter the offender from committing the 
crime in future in particular. However, the extent to which punishment 
actually has this effect upon the general public is unclear, conclusive 
empirical research on the subject is lacking and it is very difficult to measure 

                                                
7   J. ANDENAES, PUNISHMENT AND DETERRENCE (1974), F. ZIMRING &G. 

HAWKINS, DETERRENCE 224-48 (1973) 
8  But '' only execution incapacitates absolutely. All manner of crimes against persons 

occur in prisons, and few crimes against property are literally impossible in prison, so 
incapacitation is largely a matter of degree.'' J. GIBBS, CRIME, PUNISHMENT AND 
DETERRENCE 58 (1975) 

9  Id 
10  Id 
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the effectiveness of fear of punishment because it is only one of several 
forces that restrain people from violating law. 

Withstanding, presence of abovementioned theories of punishment and their 
respective role and advantages. For many years most of the literature on the 
subject of punishment was devoted to advocacy of a particular theory to the 
exclusion of others. Those who espoused the rehabilitation theory 
condemned the rest, those who favored the deterrence theory denied the 
validity of all others, and so on. But in recent years the  “inclusive theory of 
punishment” has gained considerable support. There is now general 
agreement that all of the theories described above deserve some 
consideration.11 

MODELS OF SENTENCING PROCESS12 

There are four sentencing models in sentencing process, namely, legislative, 
judicial, administrative model and presumptive model. 

Legislative Sentencing Model: According to this model of sentencing 
legislature determines, by statutes, length of the sentence for each crime and 
judges are not given discretionary power in mitigating or aggravating the 
sentence. For example, an offender of provocational homicide gets 10 years 
of imprisonment in Nepal. The punishment is fixed, thus judges cannot 
mitigate punishment in any way. This is very rigid model that ignores the 
reality of human behavior. 

Judicial Sentencing Model: Under this model judges have discretionary 
power to decide the span of time of the sentence within a range as 
prescribed by the legislature. For instance, legislature has determined 5 to 
12 years of imprisonment for the attempt to commit homicide in Nepal. So 
while ascertaining the sentence judges may impose a sentence on that range, 
after taking into account various facts that could contribute to mitigate or 
aggravate punishment. This model hence, seeks a separate hearing for 
sentencing. 

                                                
11  L. RADZINOWICZ, IDEOLOGY AND CRIME 113-27 (1966), Contemporary 

Punishment ch. 6 (R. Gerber & P. McAnany ed 1972), FEINBERG, PUNISHMENT, IN 
PHILOSOPHY OF LAW 502 (J. Feinberg & H. Gross ed 1975) 

12  SUE TITUS REID, CRIME AND CRIMINOLOGY, 8 ed. P. 516 
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Administrative Sentencing Model: According to this model legislature 
first determines a wide range of imprisonment for a particular crime, which 
in turn is imposed by the court. However, administrative agency, like parole 
board, later on can release the inmate. This type of model is also known as 
indeterminate sentence. In Nepal this model of sentencing is not present, 
nevertheless, the jailer may recommend the release of disciplined and 
reform oriented inmates. As per this model a judge is regarded as an expert 
of law not punishment. The punishment is viewed and adjudicated by the 
penologist. 

Presumptive Sentencing Model: This model has been introduced as a new 
trend in sentencing process. A method for determining punishment in which 
the legislature sets a standard sentence in the statute, but the judge may vary 
that sentence if the case has mitigating or aggravating circumstances. It 
provides a certain amount of punishment in each specific case but the court 
is empowered to go up and down by bearing in the mind of the specific 
situation of the case. So the judge has to bear responsibility through 
elaborate reasoning why that offender needs that amount of punishment. 13 
This process is not in practice in Nepal. However, Number 188 of Muluki 
Ain Chapter on Court Management shows apparent resemblance to this 
model.  

PROVISIONS OF SENTENCING POLICY IN MULUKI AIN 
CHAPTER ON PUNISHMENT 

Muluki Ain Chapter on Punishment provides punishment provisions and 
procedures. However, apart from the Chapter on Punishment other Specific 
Acts also make provisions relating to punishment for specific crime.  

In Nepal, generally five forms of punishments are present.  

i. Imprisonment for life with forfeiture of property14 
i. Imprisonment for life15 
ii. Imprisonment 
iii. Fine16  

                                                
13  Id 
14  Most serious cases like murder, assault upon royal family 
15  Imprisonment for life connotes 20 years of imprisonment (Muluki Ain 2020, Chapter on 

Punishment number 6) if it is to be fragmented on smaller charge like attempt; the 
method of calculation is 18 months for forfeiture of property. 
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iv. Admonishment17 

In addition to abovementioned forms of punishment, other procedures of 
punishment and sentencing are briefly discussed below: 

Forfeiture and procedure of forfeiture: Muluki Ain Chapter on 
Punishment number 4 and 27 deals with the forfeiture. The relevant 
provision of law has stipulated that only the property, which is the convict’s 
share in partition, is confiscated. Similarly, law further states that any 
obligation attached to the convict such as payment of debt, marriage 
expenses of subordinate must be set-aside before affecting the forfeiture. 
However, the new Criminal Draft Code does not include this provision. 

Liability on greater offence only: When a convict committed several 
offences and was prosecuted simultaneously through the same charge sheet. 
On conviction, s/he is liable to punishment for only that offence which 
commands more punishment. If the offence is punishable only with fine, 
s/he is made liable to pay all the fines attached to each of offence. If the 
convict has absconded from prison or who is on bail, if commits further 
offence s/he can be made liable up to additional four years of 
imprisonment.18 

Imprisonment in default of payment of fine: A person is liable up to four 
years of imprisonment in default of payment in addition to other punishment 
if s/he has committed offence punishable with both imprisonment and fine. 
If the offender has committed such offence that is punishable either by fine 
or by imprisonment in default of fine s/he cannot be imprisoned more than 
half than prescribed by the law alternatively. Similarly, if s/he has 
committed an offence punishable only with fine, in default of it, s/he cannot 
be imprisoned for more than two years.19 

                                                                                                              
16  Law has provided the scale of fine by mentioning minimum and maximum limit of it. 

Fine paid by offender is provided to the victim as compensation in only some cases, for 
instance, in child marriage, (Muluki Ain Chapter on Marriage Number 2 (8)) hurt, 
grievous hurt (Muluki Ain Chapter on Hurt) and false imprisonment (Muluki Ain 
Chapter on False Imprisonment). 

17  In petty offence like possession of narcotic drug in small quantity, minor crime by child 
under 14, where it is punishable only with fine. 

18  Muluki Ain Chapter on Punishment number 8, 10 & 41 
19  Id. number 38 
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Conversion of Imprisonment into fine: Offences punishable up to three 
years of imprisonment has been categorized as bailable offence.20 In case of 
first time offender or offence punishable up to three years of imprisonment, 
the court may, on its discretion, convert imprisonment term into fine and 
release the offender on payment of such fine.21 However, this provision is 
not applicable to cases of polygamy.22  

Remission: There are also provisions of remission in law. According to it, 
any person who is absent during trial if he is found guilty by the court he is 
entitled to 20% of remission of punishment if he appears before the court 
voluntarily within 60 days of adjudication.23 Similarly, any prisoner who 
behaves with discipline in the prison is entitled to 50% remission of the 
prison term imposed upon him.24 

Immunity from punishment: There are also provisions in law regarding 
immunity from punishment. A child below 10 years is held immune from all 
sorts of criminal liability. If the child is in between 10 and 14 and if s/he 
commits a crime punishable only by fine, with fine, he is admonished and 
released.25  

Residual provision of punishment: There is also a residual provision in 
law. The law stipulates that if any act is made punishable by law but it has 
not provided any punishment, the court may impose up to Rs. 5000 fine on 
such offences.26  

PROVISIONS ON SENTENCING POLICY IN PENAL DRAFT 
CODE 2059 

Penal code has been drafted (though it not yet into force) with the objective 
of eliminating drawbacks prevailing in the existing penal policy of Muluki 
Ain and meeting needs and demands of society. The Penal Code has 
primarily emphasized on the proportionality between crime and punishment. 
Similarly, the Code has embraced, along with deterrence the notion of 

                                                
20  Muluki Ain Chapter on Court Management number 118 
21  Muluki Ain Chapter on Punishment number 11 
22  Muluki Ain Chapter on Marriage number 10 
23  Muluki Ain Chapter on Punishment number 41(b) 
24  Prison Act 2020 
25  Children Act 2048 Section 10 
26  Muluki Ain Chapter on Punishment number 12 
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reformation, by which forfeiture of property has been abolished and has left 
limitation of fine on judicial discretion. Furthermore, provisions of 
compulsory work labor and reform home has also been made. The penal 
code has tentatively proposed following policy.  

Mitigating and aggravating circumstance of offence: The code has 
provided more discretion to judges. Consideration of gravity of crime, 
confession of offender, cooperation of the accused in collection of the 
evidence and detention of other accused and abettors are mentioned as the 
factors mitigating or aggravating the term of sentence.27 Similarly, wide 
discretion has also been provided in determining fine,28 which the convict is 
required to pay within a year in not more than three installments.  

Compulsory work labor and reform home: The Code also provides that 
person between 25 to 45 years, sentenced to 3 years of imprisonment, can 
be sent for work at state-run project in place of prison. Likewise, convicts 
serving 1 year of imprisonment can be sent to reform home. 

However in case of juvenile delinquents29, provision for partial punishment 
for life imprisonment30, and punishment when more than one crime has been 
committed in the same incidence31 the Code is similar to the existing law.  

JUDICIAL TREND ON SENTENCING  

Number 188 of Muluki Ain Chapter on Court Management has conferred to 
the judge a wide and comprehensive discretion in mitigating punishment. 
This provision provides that if the judge after adjudication feels that 
imprisonment for life for the accused is harsh and that the circumstances of 
the case show grounds of mitigation. S/he may reduce the amount of 
punishment to any extent, as s/he thinks fit and refer the case to higher court 
for final approval.32 This law has made the punishment in intentional 
homicide discretionary not mandatory.  

                                                
27  Penal Draft Code 2059 Section 39 
28  Id. Section 32 
29  Id. Section 32 
30  Id. Section 31 
31  Id. Section 34 
32  Muluki Ain 2020 Chapter on Court Management Number 188 
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In Shanti BK v HMG33 the defendant was charged with murder of a newly 
born baby, which was conceived by her under illicit relationship. The 
division bench of Supreme Court confirmed the decision of lower courts to 
convict the defendant. But it laid down guidelines for the judges while 
exercising their discretionary power under Number 188 of the Chapter on 
Punishment. Age of the offender, victim’s perception towards the crime, 
past record of the offender, the magnitude of suffering sustained by the 
victim or by the society and cooperation of the offender to the court by 
speaking truth and so forth were pointed out as possible grounds of 
mitigation of punishment. 

The fact shows that there is no uniformity in sentencing of the court except 
infanticide cases. In such type of cases the court is seen very lenient to 
inflict the punishment. Social disgrace is taken as a mitigating factor of 
punishment.  

EVALUATION OF SENTENCING POLICY 

The penal code has emphasized on the principle of proportionality of crime 
and punishment. The major positive aspects of the penal code are as 
follows; 

- It has introduced new concept for aggravating and mitigating the 
length of punishment on the basis of gravity of crime 

- It has emphasized confession of offender as mitigating factor 
- More discretionary power to the judges  
- Abolishment of forfeiture of property 
- Provision of open prison, work release, and reform home 

In spite of all these, there are some shortcomings they are stated very briefly 
as follows; 

- More emphasis on imprisonment than compensation to victim so it 
is more oriented towards deterrence and retributive theory of 
punishment 

- Administration of upper punishment, The same defect is repeated 
as exists in prevailing law 

                                                
33  NKP 2061 vol. 6, pg 769 
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It seems sentencing policy in Nepal is not govern by any particular 
principle. Although different forms of punishment methods have been tried, 
reformative approach is clearly lacking in the existing legal system. This 
with the absence of general overarching principle of sentencing has meant 
judges pass the sentence not because the offender is dangerous to the 
society, but because law requires so. 

Similarly, number of questionable provisions exist that are absurd and 
unreasonable. For instance, liability on only greater offence is very 
defective. According to the provision any person who has committed 
several offences at one instance is punished for that offence which 
commands greater punishment.  However, if the offence is punishable only 
with fine the offender has to pay fines attached to offence. This shows that 
the government is more concerned in raising revenue through fine than 
punishing criminals. Furthermore, in case of insanity, referral of insane 
offender to hospital treatment is absent in the law, which is very absurd 
since an insane person who has once committed crime could well commit it 
again.  

Another such absurd provision on sentencing lies in case when offender 
dies before or pending the trial or before the completion of punishment 
term, where that person is absolved from criminal liability and the case is 
dropped immediately. To drop a case before adjudication is a matter of 
criticism and suggests presumption of guilt, where neither victim gets 
remedy nor, in case of innocent accused, the person’s name is cleared from 
the offence. 

CONCLUSION 

Administration of justice in Nepal still is very traditional. Hence its reform 
on the basis of our experiment and social set up is very essential. Alternative 
to prison system has to be searched and only offenders who are serious 
threat to the society and who have committed grave offences must remain in 
custodial sentence. The rest may be treated with other measures under 
alternative system. Presumptive sentencing model should be introduced in 
our system to bring objectivity in adjudication. Similarly parole and 
probation should be introduced along with appropriate provision to ensure 
restitution of victims. 
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Justification of sentencing is lacking in the judgment of the court. So the 
Judges should also give reasons for the sentence. Similarly, there should be 
a separate hearing of sentencing to ensure proper and proportionate 
punishment to the convict.  

Even though, Penal Code has been introduced to address shortcomings of 
the existing law and it has indeed brought some new concepts in 
administration of criminal justice system regarding sentencing policy. The 
Code, however, has not reformed all the problems that affect existing 
system. The Code has not helped to remove confusion regarding some 
anomalies of existing system like liability on greater offence. Moreover, 
Code is more oriented towards deterrence and retributive theory of 
punishment. However, newly introduced open prison and community 
service is yet to be evaluated in practice.34 However, traces of reformative 
approach can be seen in such provision. 

 

 

 

 

                                                
34  Prison Act 2019 (Amendment) Nepal Rajpatra, Khanda 54, Atiritank, Part 2, 2061/6/20 
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Abstract 

The reminiscences of the colonial period still constrict Asian 
development, claimed by the region. In Europe, the human 
rights mechanism is the reason behind its intricate unity.  
ASEAN, an established organization since 1967 could realize a 
regional human rights mechanism in Asia, similar to the 
European model. Though the basically prevailing common law 
systems are a product of European influence, it could be 
efficiently utilized for a human rights mechanism, as it would 
not require familiarization. The equation of a Human rights 
mechanism and sustained regional prosperity in all its forms is 
inarguable. Henceforth, such a body could democratically 
determine regional development with the institutionalization of 
Commission of Human Rights, Court for Civil and Political 
Rights, Charter for ECSR and other Special Committees. 
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“Today, ASEAN is not only a well-functioning indispensable reality in the 
region; it is a real force to be reckoned with far beyond the region. It is also 
a trusted partner of the United Nations in the field of development.” Kofi 
Annan, Secretary-General of the United Nations 16 February 2000 1 

INTRODUCTION 

The concept of Human Rights is a crystallization of values that are the 
common heritage of mankind. They are neither ephemeral, nor alterable 
with time, place and circumstances. They are not products of philosophical 
whim or political fashion. They have their origin in the fact of the human 
condition, and because of this origin, they are fundamental and inalienable2. 

For long, the people of Asia suffered from gross violation of their rights and 
freedoms, especially during the colonial period. The death, injuries and 
detention of pro-democracy demonstrations in Tiananmen Square in 1989;3 
the estimated 5000-7000 girls a year trafficked from Nepal to India,4 and the 
recent ethnically motivated killing in East Timor5 are tragic reminders of the 
clear need for multilateral resolutions to the myriad problems occurring 
across Asia. The administration of justice is therefore an institution or 
instrument developed by human beings for protection of its rights, and to 
provide safeguards for the dignified life and prompt and convincing remedy 
wherever and whenever her/his rights and dignity are violated. Hence, large 
numbers of people of Asia today realize that peace and dignity are possible 
only when the equal and inalienable rights of all of persons and groups are 
recognized and protected. The quest for justice has been one of several 
important inspirations for human being to desire and defend an organized 
structure of the society. Likewise this quest continues in Asia. 

                                                
1  See Full text http:/www.aseansec.org/64 
2  P.N. Bhagawati, CJ .In Keynote address for Regional Judicial Colloquium on “Gender 

Equality and the Judiciary” held at Georgetown, Guyan.14-17 April, 1997.Cited from 
Kristine Adams and Andrew Byrnes(ed),”Using International Human Rights Standards 
to Promote the Human Rights of Women and Girl Child at the National Level (1997) 

3  Jennifer Morris, Human rights Violations During the Tiananmen Square Massacre and 
the Precedents Obliging United States Response, 12 CARDOZO L.REV.1375, 1377-
78(1991). 

4  UNICEF (2003) 
5  Ian Timberlake, A blessing for the East Timor massacre dead, AGENCE FRANCE; 

PRESS, Feb.7, 2000,available at 2000 WL2728212. 
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Three regions (the Americas, Europe and Africa) have established regional 
covenants for the protection of human rights with supporting machinery in 
the form of multilateral Commission and/or Courts 6. Asia is the last major 
region to remain without a regional human rights enforcement mechanism. 
The Asian Human Rights Charter therefore is a significant step towards 
moving Asia into level with the international community. 

In this paper, I try to discus about the model and importance of ASEAN 
Regional Human Rights Charter. 

ESTABLISHMENT OF ASEAN 

ASEAN was established on 8 August 1967 in Bangkok by the five member 
countries namely Indonesia, Malaysia, Philippines, Singapore and Thailand. 
Brunei Darussalam joined 8 January 1984, Vietnam on 28 July 1995, Lao 
People Democratic Republic and Myanmar on 23 July 1997 and Cambodia 
on 30 April 1999. 

The original purposes of ASEAN were laid down in the 1967 Bangkok 
Declaration and in that conference they made it more inclusive adding with 
economic growth, social progress, cultural development and promotion of 
regional peace and stability, coupled with respect for justice and the rule of 
law. Before 1990, ASEAN were involved in political matter of the states. 
After the 1991 Cambodian Peace accord and comfortable settlement, 
ASEAN Countries came to more close, and then after Vietnam, Lao and 
Cambodia became the member of ASEAN. 

1. Asian Countries came into existence from 1947 as independent 
countries and voted for the Universal Declaration of Human Rights 
1948.It means, since 1948 and before that ASEAN Countries were 
always in support to World Peace. 

2. In 1993 all ASEAN countries participated the Vienna World 
Conference on Human Rights and adopted (without any reservation 

                                                
6  European Convention for the protection of Human Rights and Fundamental Freedom, 

Nov.4, 1950,213 UN.T.S.222, Inter American Convention on Human Rights, Nov.22, 
1969,O.A.S.Doc.OEA/Ser, L/V/11.23,The African Charter on Human Rights and 
People ‘Rights, June 7,1981,O.A.U.Doc, CAB/LEG/67/3 Rev.5 
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and comments), the Vienna Declaration and Programme of Action 
on the World Conference on Human Rights. 7 

3. ASEAN countries not only participate in UN meetings but also try 
to promote UN names and values in the domestic and international 
arena. 

4. Inter-government Bangkok Declaration 1993: encouraged 
ratification of the ICCPR and ICESCR and Cambodia, Philippines 
and Vietnam have ratified both and all ASEAN Countries have 
already signed CRC and all most all except Brunei signed 
CEDAW. 

In Asia, we do not have a regional human rights mechanism. Even though 
ASEAN Countries, from the very beginning have tried to establish a human 
rights regional organization, yet it is still debated within the ASEAN 
Countries. Apart from this the UN also has not been doing very well in 
human rights protection. In this context establishment of a Regional Human 
Organization is the demand and need of time. 

ASEAN Countries are playing vital and effective roles in the world politics, 
because the ASEAN Countries cover about 500 million in population, 4.5 
million Sq. Km. in land, combined domestic product of almost US$700 
billion and total trade of more than US$850 billion.8 This data strongly 
presents the need of ASEAN Countries in world politics to establish a 
regional mechanism to protect Human rights. 

Reason for a regional human rights system in Asia –pacific 

Most of the people who suffer human rights abuses, do not know their rights 
are being violated and even if they do, they do not know where or who to 
turn to for help, nationally or internationally. ASEAN development ratio is 
full of contradictions. There is massive poverty in the mist of growing 
influence of price hike, which ultimately affects the poor. ASEAN states 
have strong knowledge that only economic development is not sufficient to 
make people happy and rich, for which there must be all-round development 
spearheaded with education and health for all.  

                                                
7  See UN World Congress on Human Rights: The Vienna Declaration and Programme of 

Action, June 1993 (New York: United Nations, 1994) 
8  See for overview on ASEAN www.aseansec.org/64   
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As Human rights violation surges up day-by-day, ASEAN counties are 
increasingly facing difficulties without a regional human rights system. UN 
Human Rights mechanism is not easily accessible in ASEAN countries. 
Therefore, ASEAN is searching for its own regional human rights system in 
the Asia –Pacific that would be dedicated to: 

1. provide easy access to justice and protect consumer’s rights, for 
justice is a right of the consumer 

2. provide a less costly, more accessible and effective redress than 
existing international process and procedures 

3. mitigate conflicts between state vs. state and individual vs. state 
4. help overcome procedural and institutional weaknesses and 

shortcomings of some domestic jurisdictions and international 
system 

5. refurbish lack of expertise and experience in human rights 
jurisprudence 

6. implementation and enforcement of human rights norms and 
standards, seriously 

7. conceptualize and value intellectual and religious traditions as well 
as public opinion of Asia and Pacific. 

8. address regional human rights problems  
9.  its moral legitimacy being drawn up by the government, scholars, 

lawyers, and civil society representing the region. 

WHY EUROPEAN MODEL IS APPLICABLE IN ASIA -PACIFIC 
REGION? 

 The size of Asia is itself a problem. Asia is where about 60% of the world’s 
population lives; what can we take to be the values of so vast a region, with 
so much diversity? It is important to state at the outset that there are no 
quintessential values that separate the Asian as a group from people in the 
rest of the world and which fit all parts of this immensely large and 
heterogeneous population. The temptation to see Asia as a “unite” reveals a 
distinctly Eurocentric prospective9. Sen’s perception is quite pragmatic and 

                                                
9  Sen, Amartya  “Human Rights and Asian Values”, The New Republic. July 14-21, 

1997. 
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an Asian has voiced the demand of time. Apart from this, there are so many 
Asian similarities we can find in European model. 

HISTORICAL RELATIONS AND TIES 

Before 1947 many ASEAN Countries were under the rule of Britain, Spain, 
Netherlands and Portugal. We can see in Philippines, majority of the people 
are Christians and they speak English language fluently. Myanmar, 
Malaysia, Indonesia, Singapore, previously were also under the British 
government rule and obviously many people changed their religion and 
converted to Christianity. And, frequent interactions with the European 
Communities continue. The people of these countries were familiarized with 
European language, custom, culture and also the judicial system in the 
colonial regime. 

Political dialogue between EU and ASEAN firstly took place at regular 
Ministerial Meeting .The foreign minister of both EU and ASEAN have met 
for political dialogue every second year since 1978. The relation of EU and 
ASEAN is based on a cooperation Agreement of 1980. And in September 
2001, the European Commission Europe and Asia envisaged: A strategic 
Framework partnership, which identifies ASEAN as a key economic and 
political partner of the EU and emphasizing its importance as a locomotive 
for overall relation between the Europe and Asia. 

The commission, a new partnership with South East Asia, present in July 
2003 reforms the importance of EC-ASEAN partnership. Today, in all over 
Europe there is handsome presence of ASEAN with regard to many 
European Organizations providing technical and financial support. 

SIMILAR-DIFFERENT CULTURE  

ASEAN is very much rich in varieties of culture. ASEAN Countries are 
heterogenic in social composition, because it is multi-ethnic along with 
indigenous & tribal groups with a wide expanse of various languages 
spoken. The ASEAN culture and traditions stress the importance of 
common cultural identities. Cultural identities help individual and 
communities to cope with the press of social change. In this continent 
people frequently speak their mother tongue along with English. Europe 
characterizes a similar context and so is so congruent in ideal of different 
culture. 
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SIMILAR DIFFERENT LEVEL OF DEVELOPMENT 

Globalization, the development in technology and increase in trade and 
economic relations, and movement of people have increased our exchange 
and interdependence. We are more connected economically and ASEAN 
Countries are making progress. Some are well developed while others are 
developed and some are developing. In Europe, not all countries are at the 
same level. 

However, most European states have multi-party governments similar to the 
ASEAN Countries. In Europe, there is Constitutional Monarchy, 
Presidential system and Prime Ministerial system. In ASEAN, Philippines 
have presidential system with a parliament. Singapore has Prime Ministerial 
system, Thailand and Cambodia both have ceremonial monarchy, and 
Malaysia has constitutional Monarchy. Laos and Indonesia have 
Parliamentary supremacy whereas Vietnam has a single party socialistic 
communist system. On the other hand Brunei has absolute monarchy. 

There is much dissimilarity among the states but one thing is very much 
common with ASEAN and European that is multi-party democracy. 
ASEAN Countries have strongly believed in democracy and they are 
securing their future only in democratic systems. If we think about human 
rights, rule of law and transparency, and good governance then we have to 
think about a strong human rights mechanism regionally similar. 

COUNCIL OF EUROPE AND ASEAN 

Council of Europe is an umbrella organization of European countries. 
Although various organizations and institutions including the European 
Community (European Union) and the other Organization for Security and 
Cooperation in Europe (OSCE) nowadays deal with human rights in 
Europe. But, what is commonly referred to the European system or human 
rights protection is still the system created within and operated by the 
Council of Europe. The Council, founded in 1949 was the first European 
organization to be established after Second World War. Its philosophical 
and political roots go back to the fight and resistance against Nazism and 
Fascism. They were determined to build a new United Europe on solid 
foundations, on a set of strong shared values and principles, those of 
pluralist democracy, the rule of law and human rights. 
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Similarly, ASEAN was established on 8 August 1967 in Bangkok by the 
five member states on terms of economic growth, social progress, cultural 
development and promotion of regional peace and stability along with 
respect for Justice and Rule of Law. So many Organizations are working for 
the protection and promotion of human rights in ASEAN Countries but 
Regional Human Rights concept was propounded by ASEAN. Therefore the 
establishment procedure and philosophy of both organizations resemble. 

The European system of human rights often sets an example of the strongest 
and most comprehensive of any human right system, whether international 
or regional. The European system may be primarily traced to the European 
Convention for the protection of Human Rights and Fundamental Freedoms 
(ECHR) signed in 1950 and entered into force in 1953. Under the European 
Council, some 41 states have ratified the ECHR and the ECHR was the first 
comprehensive human rights treaty in the world.  

ASEAN is also the first Regional Organization in Asia and the Charter was 
ratified by five member states in 8th August 1967. 

Many European countries have ratified ICCPR and ICESCR also 
domesticated them in their systems. ASEAN countries also have common 
and civil law. Both legal systems originated in Europe. Likewise European, 
many ASEAN member states are involved in UN Treaties. Thailand ratified 
ICCPR in 29th January1997and signed II Protocol in 20 September 2006, 
Indonesia accepted ICCPR in 23rd 2006, Laos signed ICCPR in 7th 
December 2000, Philippines has ratified almost all human rights treaties, 
Cambodia is also a party of ICCPR and so many human rights treaties. 
Likewise so many ASEAN countries established the National Human 
Rights Council. 

SIMILAR STRUCTURE AND ROLE: 

 In the light of the institutional integrity bestowed upon them by the member 
states both will be able to play the role of the guardian of the process. The 
primary requisite is political recognition. Both are political bodies and are 
also recognized by the region. These organizations are political bodies 
therefore are suitable and reliable. Complexity in life has begun to soar as 
expectations of people are climbing higher by the day. 
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When we talk about all round development, it means not only economic 
development but also social, cultural, political and establishment of 
democratic values and ideals because human rights are neither created nor 
granted by states through treaties. State only recognize, guarantee or protect 
human rights of their inhabitants through treaties. Human rights are inherent 
in every human person as natural rights that are not simply rights created by 
state. 

SIMILAR CORE VALUES 

European Council– Greater Unity between member States for the purpose 
of safeguarding and realizing the ideas and principles which are their 
common heritage and facilitating their economic and social progress. 

ASEAN-Vibrant and open ASEAN Societies consistent with their 
respective national identities, where all people enjoy equal access to 
opportunities for total human development regardless of gender, sex, race, 
religion, language or social and cultural background. Comparatively, both 
have same destination to protect the rights of individuals. Protection of 
rights should be the main agenda of all states. 

WHY INTER-AMERICAN AND AFRICAN MODEL ARE NOT 
APPLICABLE IN ASIA PACIFIC? 

The Commission on Human Rights was created as an “autonomous entity” 
of the OAS under a Statute adopted by the OAS Council. The OAS Charter 
adopted in 2nd May, 1948 in the form of a non-binding resolution and the 
African Charter on Human and People Rights was adopted in 1981 by the 
organization of African Unity (now the African Union) and entered into 
force in 1986.The African human rights system differs in a number of 
respects from the two other regional systems; European and American and it 
is very ambitious. African Charter does not establish a human rights court; 
therefore it is not applicable in this complex and intensive era. Apart from 
this ASEAN are not very much familiar with the system, culture, tradition 
and also judicial system of Africans and Americans. When we compare the 
judicial system of ASEAN, it is very much similar to the common law 
system. And European is much similar to ASEAN in this respect and has a 
strong execution mechanism; however weak regional mechanisms are in 
execution. A Committee of Ministers looks after the execution system of 
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European Courts. Therefore, today European Courts are more reliable rather 
than ICJ for the human society as a whole. 

MAIN OBJECTIVES- ASEAN HUMAN RIGHTS CHARTER 

1. Promotion of community interest for the benefit of all ASEAN 
Member Countries 

2. Maintaining primary driving force of ASEAN 
3. Narrowing the development gaps among Member Countries 
4. Adherence to a set of common socio-cultural and political 

community values and shared norms as contained in the various 
ASEAN documents 

5. Continuing to foster a community caring society and promote a 
common regional identity 

6. Effective implementations as well as compliance with ASEAN’s 
agreements 

7.  Strengthening of democratic institutions by promoting obligations 
of human rights, transparency and good governance 

8. Decision making on the basis of equality, mutual respect and 
consensus 

9. Commitment to strengthen ASEAN’s competitiveness, to deepen 
and broaden ASEAN’s internal economic integration and linkage 
with world economy 

10. Promotion of regional solidarity and cooperation; Mutual respect 
for the independence, sovereignty, equality, territorial integrity and 
national identity of all nations 

11. Renunciations of nuclear weapons and other weapons of mass 
destruction and avoidance of any arms race 

12. Renunciation of the use of force and the threat to use force; no 
aggression, exclusive reliance on peaceful means for the settlement 
of differences or disputes 

13. Enhancing beneficial relations between ASEAN and its friends and 
partners 

14. Upholding non-discrimination of any ASEAN Member Country in 
ASEAN’s external relations and cooperative activities 
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15. Observance of principles of international law concerning friendly 
relations and cooperation among states and 

16. The right of every state to lead its national existence free from 
external interference, subjection or coercion in the internal affairs 
of one another. 

For the implementation of above objectives of ASEAN, Human Rights 
Charter these are my recommendations: 

 Codification of human rights standard: a series of consultation, 
participation and validation among stakeholders must be 
undertaken 

 Establishment and strengthening of independent institutions 
 At least four types of institutions should be envisioned – 

Commission of human rights, Court for Civil and Political Rights, 
Charter for ECSR and other Special Committees 

 Development of individual complaint mechanism and 
 Specialized Committees should enhance protection. 

CONCLUSION 

Pertinent questions of today’s civilized world are that, are we free, free in 
all its meaning? Developed and modern as we assert to be, we cannot easily 
answer these questions. Our world is threatened by inferno, a crisis of faith 
clung to the future. We divide in the name of religion, perception and 
philosophy. The virtue of humanity after all lost to values which divide than 
unite us. Does diversity amongst us signify we would be happier in war than 
in peace? 

The birth of ASEAN in this region moistens dessert soil, for harmonious 
future to sprout out everywhere. The ASEAN Vision 2020, adopted by the 
ASEAN Leaders on the 30th Anniversary of ASEAN, agreed on a shared 
vision of ASEAN as a congregation of Southeast Asian nations, outward 
looking, living in peace, stability and prosperity, bonded together in 
partnership in dynamic development and as a community of caring 
societies. 

European human rights system evolved in a context in which Europe and 
especially the state of the European Union had sought “ever closer 
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integration”, not only in terms of trade and economic development but also 
in question of culture, politics and social security policy. In this regard the 
human rights system in Europe is intricately tying the Unity of Europe and 
the achievements of the European system are considerable. Thus the core 
value of ASEAN will be to tie up Asia into a single whole, keeping human 
rights as universal, regardless of their nationality. 
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Abstract 

Advertisements on Television easily affect minds of viewers and 
can easily help build viewer’s perception on various matters 
including gender relation and women’s sexuality. Thus when 
women are portrayed in advertisements as sexual commodities 
or deservedly second-class people being oppressed by men, it 
institutionalizes gender discrimination. Apart from portraying 
women as sexual commodities advertisements also demonstrate 
women stereotypically, reflecting existing defective value 
system and conforming the existing socio-cultural notion of 
women subordination.  
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INTRODUCTION 

When one thinks and discusses about advertisements (ads), female body 
simply comes in mind. Why is it so? This question still lacks satisfactory 
answer. Most of the ads we watch contain female body, with direct or 
indirect projection of ‘perverted sexuality of women’. Media is a central 
element of modern life, whilst gender and sexuality remain at the core of 
how we think about our identities. Media containing so many images and 
messages relating to men and women and their sexuality, it is highly 
unlikely that these ideas would have no impacts on our own sense of 
identity and our attitudes toward gender relation. As advertisement is a 
controlled mass media1 it certainly makes impact on people’s lives and 
perception.  

These days, people spend several hours in front of television, read 
magazines and other publications, surf Internet, go to movies, and are 
generally unable to avoid popular cultures and ads. People in Europe and 
the USA for instance, spend three to four hours per day watching TV2. 
Certainly, media disseminates a huge number of messages about identity 
and other forms of self-expression, gender, sexuality, and lifestyle. In the 
light of this emerging pattern of life, one can conclude that the TV through 
ads, influences human thinking tremendously, both positively as well as 
negatively.  

Furthermore, an average woman sees 400 to 600 advertisements per day3, 
and by the time she is 17 years old, she receives over 250,000 commercial 
messages through the media4. A large number of audiences and large scale 
of investment in advertisements is a genuine assumption that advertisements 
do make impact on people. Moreover, numerous studies have also proven 
this fact.  

Carrie L. Bennett points out in her study, ‘Effects of Magazine 
Advertisements on College Females’, that advertisements adversely 

                                                
1   Bishwo Raj Adhikari, Advertising, Pairabi Books and Stationary Center, Kathmandu, 

2056, p. 23 
2  For statistics on ‘Leisure Activities and Media Consumption’, see 

www.worldopinion.com, www.statistics.gov.uk last retrieved March 4, 2005 
3  Dittrich, L. ‘About-Face facts on the MEDIA’ About-Face web site. [Online: 

http://about- face.org/resources/facts/media.html last retrieved March 1, 2005]  
4  Media Influence on Teens. Facts compiled by Allison LaVoie. The Green Ladies Web 

Site. [online: http://kidsnrg.simplenet.com/grit.dev/london/g2_jan12/green_ 
ladies/media/. Last retrieved March 1, 2005]  
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influence body dissatisfaction and negative self-perceptions. It also 
evidenced that when participants internalized ideal advertisements, they 
experienced significantly higher body dissatisfaction, and negative self-
perception than those who discount5. Cynthia Carter and V. Kay Weaver 
also revealed a similar result in their study regarding media’s role in 
increasing or decreasing violence. According to their study media 
promoting violence-contained materials, influenced actual violence6.   

Ads present men and women differently as per the stage of modernization 
and the context of the society. Anyway, most ads present women either 
sensually or stereotypically. However, previous studies do not provide 
answer on this projection pattern. 

There have been numbers of studies on media and gender. However, 
advertisements, an integral element of media is yet to receive proper 
attention. The role of ads is frequently neglected in discussions on media 
violence. Advertisements sometimes may not contain actual violent or 
specific images of violence but its dominant constructions of masculinity 
and femininity have been linked to the social acceptance of male violence 
toward women, whereby advertisement has been theorized as normalizing 
violence in relation to gender representations7. 

With the growing numbers of products for females, more and more females 
are being brought into ad business. It is perhaps (may be myth), females can 
rightly and attractively promote products in the market. Sometimes, it is 
only proper that some specific product needs female models to promote, for 
instance it is understandable that while advertising women’s clothing and 
makeup goods, innerwear, and so forth female models be used. However, 
female models are seen in almost every other advertisement of products. 
Amazingly, in Nepal, women with wider exposure of body parts are used 
for the ads of alcoholic substances, where the object is to promote sale of 
that particular commodity to men. 

                                                
5   Based on an undergraduate Honors thesis of Carrie L. Bennett on the topic ‘Effects of 

Magazine Advertisements on College Females’ Drive for Thinness, Self-Esteem, and 
Body Satisfaction’ Media Effects Research Laboratory, College of Communications, 
Penn State University, Pennsylvania, USA. [See, www.psu.edu last retrieved March 4, 
2005] 

6   CYNTHIA CARTER AND C. K. WEAVER, VIOLENCE AND MEDIA, Open 
University Press, Philadelphia 2003 p. 71-93 

7   Id p.116 



Kathmandu Law Review, Vol. 1, No. 1 

 - 226 -

Ad is a public promotion of some product or service8. Advertisement 
includes any notice, circular, label, wrapper, document, hoarding, or any 
other audio or visual representation made by means of light, sound, smoke 
or gas9. Generally speaking, advertising is the paid promotion of goods, 
services, companies, and ideas by an identified sponsor. Marketers see 
advertising as part of an overall promotional strategy. Other components of 
the promotional mix include publicity, public relations, personal selling, and 
sales promotion10. 

As the purpose of advertisement is to promote sale or consumption of 
products, commonly the question arises whether increased use of female 
body in the advertisements actually promotes marketing or increased 
consumption of such products or not? In this regard, as the theme of male 
dominance and female victimization is an important issue in feminist 
discussions,11 study on media can help probe into this theme. However, this 
part of gender study has largely been left in isolation and shadow. Thus this 
article is an attempt made to address this aspect of problem. The article is 
limited to contemporary television and magazine advertisements and tries to 
link the issue of rising pattern of involvement of women in advertisements. 
This article mainly discusses on the issue of presentation of females in 
advertisements in the light of exploitation of sexuality of women. 

FEMALES IN ADVERTISEMENTS: GENDER PERSPECTIVES 

Unequal power exercise between male and female creates women’s 
subordination. In turn it creates violence, their objectification, exploitation, 
and discrimination, in the form of rape, marital rape, sexual harassment, 
incest, child marriage, polygamy, female genital mutilation, defective 
cultural practices, pornography, trafficking, prostitution and so forth. 
Furthermore such subordination may cause men to exploit women and 
present them stereotypically or pornographically. 

 

                                                
8   www.cogsci.princeton.edu/cgi-bin/webwn Last retrieved May 12, 2005 
9    www.chiefexcusgujarat.org/servicetax/definitions.html Last retrieved May 12, 2005  
10   en.wikipedia.org/wiki/Advertisement Last retrieved May 12, 2005 
11   Elizabeth M. Schneider, ‘‘Describing and changing: Women’s self-defense Work and 

the Problem of Expert Testimony on Battering” Women’s Rights Law Reporter 1986, 
9:195 p. 220-21 
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Richard and William writes12:  

“The term gender is used to refer the behavioral differences between 
males and females that are culturally based and socially learned…We 
will therefore reserve the terms ‘male’ and ‘female’ for sex 
differences and that are biologically in origin while using the terms 
‘masculine’ and ‘feminine’ to refer to the corresponding culturally 
specific gender differences that are social in origin.”  

Judith Lorber writes13,  

“I see gender as an institution that establishes patterns of 
expectations for individuals, orders the social processes of everyday 
life, and is built into the major social organizations of society.”  

 Such institutionalization is established in the economy, ideology, family, 
and politics.  

Gender is a learnt process and human learn it from early ages. A study by 
Kevin Durkin14 has shown that in the preschool years (up to around 4), 
children learn to use gender as a way of discriminating between people. 
During the early school years (around 4-7), child’s sense of gender becomes 
well established, though somewhat firmly stereotyped. During middle 
childhood (around 7-12), children refine their psychological understanding 
of gender and develop sex-typed performances of differing types of TV 
programs.  

Most social scientists distinguish gender from sex. Gender roles are not 
biologically determined, but vary according to culture and epoch and even 
for individuals during the course of their lives. Gender roles are 
consequently described by social scientists as socially constructed. Most of 
the behavior associated with gender is learned rather than innate. People 
learn what sorts of behavior and personality are regarded in their cultural 
context as appropriate for males or females.  

Even within a culture, masculinity and femininity may be defined 
differently, in particular according to ethnicity, age, social class, and 
sexuality. In this sense there is no single masculinity or femininity, but 
rather multiple masculinities and femininities. Not all men are 'leader like', 
'aggressive', 'assertive', 'independent', 'risk-taking' and so on; and not all 
                                                
12   RICHARD P. APPEALBAUM AND WILLIAM J. CHAMBLISS, SOCIOLOGY, 

HarperCollins College Publishers, 1995 p. 3  
13   Cited in ‘Outline of Gender Studies’ by Tulsi Ram Poudel p. 8  
14   Cited in Danial Chandler, Television and Gender Roles, http://kidsnrg.simplenet.com/ 

grit.dev/london/g2_jan12/green_ladies/media/ Last retrieved March 1,2005    
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women are 'affectionate', 'gentle', 'sympathetic', 'dependent', 'emotional', 
'nurturing' etc. Yet, all men and women are aware of the cultural prevalence 
of traditional gender stereotypes, and television to a large extent contributes 
to this awareness. Sex roles involve cultural expectations, such as men will 
seek achievement and dominance, and women will be compliant and 
supportive. And often such attribution leads to conflicts among individuals. 

Gender is relative social characteristics that vary from time, society and 
place. In mainstream Nepalese culture, behaviors like, active, aggressive, 
rational, strong, independent, hard, ‘high’ sexuality, mechanical, 
competitive, dominant, factual, messy and judgmental are attached to males; 
whereas, behaviors like, passive, tolerate, emotional, weak, dependant, soft, 
‘low’ sexuality, artsy, cooperative, subordinate, intuitive, neat and clean, 
and supportive are attached to females15.  And as per such gender 
construction of the society, its social and cultural patterns, media naturally 
gets affected and hence further institutionalizes gender through TV 
programs and advertisements.  

Media thus, perpetuates traditional gender stereotypes by reflecting 
dominant social values. And in reflecting them media also reinforces the 
idea, presenting them as ‘natural’. As one might expect in a society 
dominated by men, men dominate media production, thus further 
contributing, in reproducing a traditional ‘masculine’ perspective, 
perpetuating dominant gender stereotypes. Daniel Chandler writes:  

“Many narratives on TV are still implicitly designed to be interpreted 
from a masculine perspective. Viewers are frequently invited to 
identify with male characters and to objectify females. This has been 
called 'the male gaze'. This mode of viewing is called ‘unmarked’: it 
is an invisible and largely unquestioned bias - the masculine 
perspective is the ‘norm’16.                       

There are several aspects of advertisements linked with female body. The 
most prominent of them are pornographic, stereotypical, and violent 
presentation of women.  

STEREOTYPICAL PRESENTATION 

In television advertisements, gender stereotyping seems profound. In 
advertisements, men tend to be portrayed as more autonomous. They are 

                                                
15   TULSIRAM POUDEL, OUTLINE OF GENDER STUDIES, Nima Pustak Prakasan, 

2058, p. 2 
16    Supra note 10 
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shown in some occupations unlike women who mainly are shown as 
housewives. Similarly men are shown advertising cars or business products; 
women, domestic products. Men are more often portrayed as authorities. As 
far as ads go, with age men seem to gain authority, whilst women seem to 
disappear.  

Programs shown on TV along with advertisements are provocative that 
‘good’ women are presented as submissive, sensitive, and domesticated; 
‘bad’ women, rebellious, independent, and selfish. The ‘dream-girl’ 
stereotype is gentle, demure, sensitive, submissive, non-competitive, sweet 
natured and dependent. And in comparison male tend to be physically 
strong, aggressive, assertive, takes the initiative, and is independent, 
competitive, and ambitious. Similarly, TV and film heroes represent 
goodness, power, control, confidence, competence, and success. They are 
geared, in other words, to succeed in a competitive economic system. 
Similar fact has been revealed by the study of Welch et al17. They write:  

Most modern TV ads feature both girls and boys, but boys tend to be 
the dominant ones. Ads aimed at boys portray far more activity and 
aggressive behaviour than those for girls, and tend to be far louder. 
Boys are typically shown as active, aggressive, rational and 
discontented. Boys’ ads contain active toys, varied scenes, rapid 
camera cuts and loud, dramatic music and sounds. Girls’ ads tend to 
have frequent fades, dissolves, and gentle background music. 

There are numbers of blatantly offensive advertisements that portray women 
as sexual toys or victims of violence.   

In recent years, as society heads towards modernity media performance is 
gradually changing. However, there is no any majoring rod of modernity 
and quality of media performance regarding gender identities. However, in 
most occasions it becomes obvious what sorts of exposures are ‘glamorous’ 
and what sort pornographic. Nonetheless stereotypical representation of 
women continues on Television. 

PORNOGRAPHY 

Advertisers use sexuality in a number of different ways and for a variety of 
purposes, one of them being using advertisements to make them play upon 
viewers desires of sexual relationships by using images of attractive young 
women (and lately, men) and suggestive language that are designed for 

                                                
17   R L Welch, A Huston-Smith, J C Wright & R Plehal ‘Subtle Sex-Role Cues In 

Children's Commercials’, Journal of Communication 29: (1979):  pp. 202-9 
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sexual arousal. Women in general are shown in various stages of nudity 
using suggestive body language, or in scenarios in which sexual activity is 
implied, which is often reinforced by the language used. 

Sometimes, advertisers also attempt to create anxiety in our minds about our 
sexuality and desirability, which they then “solve” by suggesting products 
or services.18 Advertisements use sexuality in an attempt to evade rationality 
(behavior dominated by the ego) and provoke emotional, impulsive acts or 
decisions19.  

In The History of Sexuality, Foucault dismissed the common view that sex 
has been a freely expressed, unproblematic part of life throughout history 
until it had been suppressed and hidden from public in the last couple of 
hundred years. Tracing the history of disclosures about sex, Foucault argues 
that sex was brought into the spotlight by Christianity in the seventeenth 
century, when it was decreed that all desires – not just forbidden ones, but 
all of them – should be transformed into disclosure, in the form of Christian 
confession.20  

However, pornography is different from sexuality and thus it is perceived 
differently. Writers like, Emily Jackson, Andrea Dworkin, and Catharine 
MacKinnon have found it difficult to define pornography. Pornography 
depends upon ones’ perception and to speak of ‘pornography’ is to speak of 
something that escapes definition, both in a legal and an extra-legal context. 
There is no any definition of pornography that has not been criticized 
neither has provided the perfect interpretation. Looking at the literal 
meaning of pornography, the radical feminist Andrea Dworkin states:  

The word pornography derived from the ancient Greek pornē and 
graphos, means ‘writing about whores.’ Pornē means ‘whore’, 
specifically and exclusively the lowest class of whore, which in 
ancient Greece was the brothel slut available to all male citizens. The 
pornē was the cheapest (in the literal sense), least regarded, least 
protected of all women, including slaves. She was, simply, clearly, 
and absolutely, a sexual slave. Graphos means ‘writing, etching, or 
drawing.’  

The word pornography doesn’t mean ‘writing about sex’ or 
‘depictions of the erotic’ or ‘depictions of sexual acts’ or ‘depictions 

                                                
18   ASA BERGER, ‘SEXUALITY IN ADVERTISEMENTS’ IN MEDIA RESEARCH 

TECHNIQUE, Sage Publications, 1998 p. 65 
19   Id. 
20   MICHEL FOUCAULT, THE WILL TO KNOWLEDGE: THE HISTORY OF 

SEXUALITY, Volume One, translated by Robert Hurley, London: Penguin 1998, p. 20  
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of nude bodies’ or ‘sexual representations’ or any other such 
euphemism. It means the graphic depiction of women as vile 
whores.21   

Catharine MacKinnon, in relation to feminist view of pornography further 
adds, 

“Pornography, in the feminist view, is a form of forced sex, a practice 
of sexual politics, an institution of gender inequality. In this 
perspective, pornography is not harmless fantasy or a corrupt and 
confused misrepresentation of an otherwise natural and healthy 
sexuality. Along with rape and prostitution in which it participates, 
pornography institutionalizes the sexuality of male supremacy, which 
fuses the eroticization of dominance and submission with the social 
construction of male and female. Gender is sexual. Pornography 
constitutes the meaning of that sexuality. Men treat women as who 
they see women as being. Pornography constructs who that is. Men’s 
power over women means that the way men see women defines who 
women can be. Pornography is that way.”22 

Until and unless law defines pornography, it is only a concern of morality. 
Feminists critique of pornography as subordination of women. MacKinnon 
views pornography as a social injury rather than a mere moral harm. 
Furthermore, the measurement of harm of pornography is very 
controversial, such measurement basically based on women’s experience of 
pornography and their testimony about the pain it ensued. In addition, 
pornography being a systematic practice of exploitation and subordination 
based on sex it differentially harms women as members of the group 
‘women’. It dehumanizes women, it institutionalizes women as sexual 
objects, and it misrepresents women’s sexual behavior. Lastly, it 
subordinates women to men. The prime purpose of pornography is to 
exploit women’s sexuality within commercial context and benefit for others.  

Laws Concerning Prevention from Exploitation of Women through 
Printing Filthy Advertising Materials in Nepal 

Male violence against women is a widespread problem that historically has 
tended to be suppressed from public view in law and media23. There is no 

                                                
21   A. DWORKIN, PORNOGRAPHY: MEN POSSESSING WOMEN, London: The 

Women’s Press, 1981, p. 199-200. 
22   C.A. MACKINNON, FEMINIST UNMODIFIED: DISCOURSES ON LIFE AND 

LAW, London: Routledge, 1989, p. 120. 
23   ISABEL MARCUS, REFRAMING DOMESTIC VIOLENCE: TERRORISM IN THE 

HOME, Fineman and Mykitiuk, 1994. p. 59  
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any particular law in Nepal that explicitly prohibits the use of female body 
in advertisements obscenely, pornographically or stereotypically. As law of 
the land depends or is adapted to the particular socio-cultural context, it is 
really difficult to define the parameters or indicators of ‘obscenity’ 
‘pornography’ and ‘stereotype’. However, many countries of the world 
control or prohibit sexual exploitation and expression as per the ground of 
their perception and context of morality.  

Consumer Protection Act 1998, Press and Publication Act 1992, Some 
Public Offences (Control and Punishment) Act 1971, Children Act 1991 can 
be discussed in context of using female body in advertisements in Nepal.  

Consumer Protection Act 1998 came into force aiming with the purpose of 
protecting the rights, welfare, health, and comfort of the consumer. 
Maintaining economic welfare of the consumer and quality of consumable 
goods and services are also its purpose. Furthermore, among other purposes 
of the Act are protection of the market from being monopolized and from 
unnatural business activities, protecting consumer rights, protecting them 
from harm, providing legal remedies from those who cause them harm; 
altogether making the rights of consumer systematic are the purposes of the 
Act24. As per the name of the Act, it came into force to protect the consumer 
from being misinformed or cheated. So, it has provided some rights to the 
consumer and some duties and responsibilities to the seller-manufacturer. 

Section 10 (d) prohibits false or misguiding description and advertisement 
in accordance to unlikely business activities about the use, utility, or 
effectiveness of any consumable goods or service. The provision is limited 
in false or misguiding advertisements. There is not such provision in the Act 
on control or prohibition of involvement of child or women in 
advertisements.  

Press and Publication Act 1992 provides that every press should be 
registered before it starts its work25, every book should be registered in the 
office of Chief District Officer and submit two copies of published book26, 
every magazine should be registered before its publication27, and Section 14 
prohibits on the publication of the material that adversely effect morality 

                                                
24   Preamble of the Consumer Protection Act 1998 
25   Press and Publication Act 1992, Section 3  
26   Section 5 
27   Section 7 



Projection of Female Body in Advertisements: Gender ..., Kapil Aryal 

 - 233 -

and social dignity of general people and similar materials are controlled to 
import28. 

The provisions of Press and Publication Act are solely concentrated on 
regulating books and magazines, rather than advertisements. Besides, the 
Act does not prohibit printing and publication of filthy materials. Thus, 
there is no such provision in the Act to control or prohibit the use of female 
body in printing advertisements.       

Some Public Offences (Control and Punishment) Act 1971 was promulgated 
to control public offences and to punish and to maintain peace, comfort and 
morality of the people. Section 2 of the Act defines various acts as 
amounting to public offence. Among them, Section 2 (c) prohibits 
disruption of peace through voice, language, sign, and symbol or exposure 
of vulgarity in public places and Section 2 (c)(1) prohibits publication of 
vulgar language or words that portrays vulgarity or printing vulgar pictures 
or exhibiting such materials in public places or selling such product except 
for the purpose of public health or health advertisement. Section 3 provides 
that suspect of such offence may be arrested without warrant and Section 6 
provides punishment for such offences. 

In comparison with other Acts, Some Public Offences (Control and 
Punishment) Act defines exposure of vulgarity and selling of vulgar 
material as crime. However, the Act has not defined what are the parameters 
of vulgarity and whether it is equally applicable to advertisements or not?  

Convention on the Elimination of all forms of Discrimination Against 
Women (CEDAW) in its Article 1 provides the definition of discrimination, 
in Article 6 provides for the suppression of all forms of traffic in women 
and exploitation of prostitution of women. In Article 11(f) provides right to 
protection of health and to safety in working conditions of women. General 
Recommendation No. 19 of Committee on the Elimination of 
Discrimination against Women recommends state parties to safeguard the 
rights of women prohibiting gender-based violence. GR 19 (7.h.) provides 
the right to just and favourable conditions of work. Beside these provisions, 
there is no other provision that explicitly condemns or prohibits exploitation 
of women through media.  

Among twelve critical areas of concern29 of women identified in Beijing 
Conference and Platform for Action in 1995, the continued projection of 

                                                
28   Section 16 
29   Twelve critical areas of concern of women identified in Beijing conference and 

Platform for Action 1995 were: (1) Women and poverty; (2) Education and training of 



Kathmandu Law Review, Vol. 1, No. 1 

 - 234 -

negative and degrading images of women, as well as their unequal access to 
the information technology, was identified as a critical area of concern. The 
Conference called for the empowerment of women through the 
enhancement of their skills, knowledge and access to information 
technology. The conference further discussed that the print, visual, audio 
and electronic media in many countries do not provide a balanced picture of 
the diversity of women’s lives and their contributions to 
society.  Pornographic and violent media products degrade women and 
negatively affect their participation in society.  

The conference declared: 

“…Ensure the success of the Platform for Action, which will require 
a strong commitment on the part of Governments, international 
organizations and institutions at all levels. We are deeply convinced 
that economic development, social development and environmental 
protection are interdependent and mutually reinforcing components of 
sustainable development, which is the framework for our efforts to 
achieve a higher quality of life for all people. Equitable social 
development that recognizes empowering the poor, particularly 
women living in poverty, to utilize environmental resources 
sustainably is a necessary foundation for sustainable development. 
We also recognize that broad-based and sustained economic growth 
in the context of sustainable development is necessary to sustain 
social development and social justice. The success of the Platform for 
Action will also require adequate mobilization of resources at the 
national and international levels as well as new and additional 
resources to the developing countries from all available funding 
mechanisms, including multilateral, bilateral and private sources for 
the advancement of women; financial resources to strengthen the 
capacity of national, sub regional, regional and international 
institutions; a commitment to equal rights, equal responsibilities and 
equal opportunities and to the equal participation of women and men 
in all national, regional and international bodies and policy-making 
processes; and the establishment or strengthening of mechanisms at 
all levels for accountability to the world’s women;  

We hereby adopt and commit ourselves as Governments to 
implement the following Platform for Action, ensuring that gender 
perspectives reflected in all our policies and programmes. We urge 
the United Nations system, regional and international financial 

                                                                                                              
women; (3) Women and health; (4) Violence against women; (5) Women and armed 
conflict; (6) Women and the economy; (7) Women in power and decision-making; (8) 
Institutional mechanisms for the advancement of women; (9) Human rights of women; 
(10) Women and the media; (11) Women and the environment; and (12) The girl-child. 
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institutions, other relevant regional and international institutions and 
all women and men, as well as non-governmental organizations, with 
full respect for their autonomy, and all sectors of civil society, in 
cooperation with Governments, to fully commit themselves and 
contribute to the implementation of this Platform for Action.30  

Apart from women these days, children are also increasingly getting 
involved in advertisements. Optional protocol to the Convention on the 
Rights of Child on Sale of Children, Child Prostitution, and Child 
Pornography has been adopted to safeguard the child considering the 
exploitation that is being occurred. The Protocol in its preamble explicitly 
provides  

‘‘…about the growing availability of child pornography on the 
internet and other evolving technologies, and recalling the 
International Conference on Combating Child Pornography on the 
Internet, held in Vienna in 1999, in particular its conclusion calling 
for the worldwide criminalization of the production, distribution, 
exploitation, transmission, importation, international possession and 
advertising of child pornography, and stressing the importance of 
closer cooperation and partnership between Governments and Internet 
industry”.  

Article 2(c) of the protocol further provides definition of child pornography. 
It reads ‘‘Child pornography means any representation, by whatever means, 
of a child engaged in real or simulated explicit sexual activities or any 
representation of the sexual parts of a child for primarily sexual purpose.”     

The abovementioned provisions may be taken into account while discussing 
about the laws concerning prohibition on printing and publicizing 
pornographic materials and prevention of exploitation of women. However, 
there is not a single instrument that explicitly prohibits or prevents 
exploitation of women through commercial advertisements.  

Similarly, Children Act 2048, Section 16 prohibits the use of children in 
immoral professions. The said provision also provides in Sub-section (2) 
that no one should take photos of children and distribute those with the 
purpose of joining them in immoral acts. Section 53(4) provides that any 
person involved in activities above mentioned may be sentenced for fine up 
to ten thousands or imprisonment for up to one year or both. 

                                                
30  However, there is a culture of following any directives, policies, programs, guidelines, 

principles and code of conducts as per the concept of any particular document’s 
abidingness and non-bindingness, thus Nepal seems very insensitive towards following 
the Beijing Declaration.   



Kathmandu Law Review, Vol. 1, No. 1 

 - 236 -

CONCLUSION, AND RECOMMENDATION 

Advertisements certainly affect people. Sometimes advertisements help 
build concept of what is good and what is not while making purchases. Ads 
also help to find out new products and their qualities and to generate interest 
in some particular items. Numbers of product come in market as per the 
need of society and comfort of the people. But presentation patterns of the 
goods, materials and items need to be assessed very minutely.  

Though, advertisement is one of the most neglected parts of media while 
studying media and gender. Advertisements play a significant role in 
institutionalizing gender and may often exploit females through 
pornographic presentation. Generally, contemporary advertisements 
represent existing society and culture. As per the study and analysis of 
contemporary magazine advertisements and television advertisements, there 
is a sort of gender discrimination.  

The most common patterns of projecting women in ads are as beautiful 
attractive girls/ladies. Projecting women as housewife and caring mother or 
wife is another very common pattern. Though, in most of the ads in Nepal, 
both males and females are projected, the projecting pattern is completely 
different. Men are either shown more authoritative or powerful than girl or 
they try to impress girl making money or wining motorcycle. But girls in the 
ads try to be beautiful and attractive, who makes her hair brighter and 
smoother, dandruff free, cleans her teeth to be near to boys and so forth.  

Yubaraj Sangroula and Geeta Pathak argue that women in Nepal have lower 
status and they are virtually second-class citizen. The defective value 
system is an outcome of a society with an imbalance of power between its 
members. A patriarchal value system is at the foundation of the Nepalese 
social structure, and is zealously protected by men wishing to sustain their 
control over it31. 

Pornography is a male created business, for the benefit of male, with the 
exploitation of female. Stereotypical presentation on the other hand 
reinforces gender stereotyping and it shapes mindsets of people towards 
suppression and domination of women. It reinforces gender inequality in the 
society.  

In this milieu, women themselves should be conscious from being exploited 
and victimized. Producers/manufacturers should be conscious to avoid 
                                                
31  YUBARAJ SANGROULA AND GEETA PATHAK, GENDER AND LAWS: 

NEPALESE PERSPECTIVE, Pairavi Prakasan 2002, p. 1-27 
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unnecessary use of female in ads. Likewise, media house should implement 
strict censor system for the prevention from use of women in pornographic 
presentation. 

There is also an obvious lack of proper Act in Nepal to deal with 
advertisements and pornographic presentation. Further, there is a serious 
need of a gender analysis of media, particularly the advertisements. Such 
study may reveal more facts or effects of advertisements in shaping gender. 
Moreover, Nepalese advertisements are familiarizing nudity and obscenity 
to the Nepalese viewers. In this context, adequate laws should be 
promulgated to address such difficulties. There should be particular rule and 
regulations to regulate advertisements to prohibit exploitation of children 
and women in advertisements. 
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