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uman trafficking, especially child trafficking in South Asia, is a serious regional
problem which includes many ways and types of exploitation, including violation
of human rights and fundamental freedoms, forced labour, debt bondage,
exploitation of migrants and migrant workers, labour exploitation, sexual
exploitation, violence and discrimination against women and other exploitation
of children. In itself it is also a form of exploitation. The region suffers from
multiple types of trafficking: of children, women or men; internally from rural to
urban areas and internationally across national boundaries; for legal labour and
for illegal labour.

Laws combating problem of human trafficking and exploitation are weak in the
region. Conceptual clarity is the major problem in laws. Some laws essentially
deal with the problems in association moral values, whereas others have failed to
have adequate and efficient sentencing policies. Most importantly, the state lacks
criminal justice policies at all.

Over all situations of law enforcement agencies are weaker and generally they
suffer from lacking of concrete visions. Law enforcement agencies in the region
often argue that it is difficult to prosecute trafficking offences under the current
system because of weak laws, cumbersome procedures under the existing laws,
lack of efficient mechanism for obtaining and testing evidence, and under many
circumstances unavailability of evidence and of witnesses for testimonial. This
factors leads to higher rate of prosecution failure, thus subjecting victims in high
degree of vulnerability of revenge by the perpetrators.

Criminal laws lack serious concern to the protection of human rights of victims.
The compensation of victims is one of the issues still being not addressed by the
criminal law. Actors of criminal justice are less sensitive towards the right to
privacy of victims. As identified by many researches, the sexual harassment and
abuse is a serious problem in all stages of the criminal proceeding. This fact
seriously hinders victims to have free access to criminal justice system, which is
one of the major setbacks for effective prosecution of traffickers.

Although trafficking in persons is a multidimensional regional problem in South
Asia, there exists no comprehensive, agreed upon regional legal framework to
combat trafficking. Further, South Asia, like many other regions in the world,

PREFACE
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does not have any common understanding of human rights. Obviously, the region
lacks common legal instruments to combat trafficking and protect human rights
of victims and vulnerable people.  Instead, there are many different instruments
which are often complementary or overlapping and are sometimes conflicting
or contradictory.

Human trafficking can not be adequately and effectively addressed without a
comprehensive understanding of the multiple factors and causes that create the
problem, and without knowledge of the complete range of instruments that can
be used in response. Law enforcement officials of ‘sending countries’ (like Nepal
or Bangladesh), for instance, are hardly aware of laws of the receiving country
like India (or Pakistan in the case of Bangladeshi girls trafficked to Karachi)
and vice versa. There is a wrong perception that because of the proximity of the
countries (Bangladesh, India, Nepal, Pakistan and Sri Lanka) with each other,
the level of cooperation and coordination is easily achieved. Contrarily, factors
like political instability, lack of a human rights culture and good governance,
widespread gender and racial or caste discrimination make any regional
cooperation difficult.

It is difficult to combat trafficking in the absence of a common legal framework
and other measures to prevent and eliminate it at the national and regional level,
particularly for countries like Nepal and Bangladesh as sending countries.
Despite the fact that some trafficking laws are in place there are also serious
common problems existing: poor implementation hampers the purpose for which
these laws were enacted. The problem of poor implementation is mainly the
result of lack of resources, and more importantly, the government’s lack of
political will to implement these laws effectively. Weaker law enforcement
coupled with a lack of political will and widespread corruption at all levels of
government makes it for Nepal and Bangladesh (but also Sri Lanka and Pakistan)
very difficult to combat trafficking effectively. Since India (and also Pakistan)
approaches the problem as one of illegal migration and/or as a national social
and security problem, it aggravates the situation for Nepal and Bangladesh,
because their nationals are treated as violators of immigration laws and policies
rather than as victims. This situation contemplates a genuine intervention for
resolving the problem, the harmonization and rationalization of laws and building
a greater cooperation and collaboration between and amongst themselves being
the first and foremost priority .

The lack of specific and/or adequate legislation on trafficking at the national
level on one side and the lack of initiatives or efforts for harmonizing laws of
the different countries involved on the other side is one of the major obstacles
to combat human trafficking in the region. Hence, there is an urgent need to
harmonize legal definitions of trafficking in persons, procedures for criminal
proceedings, compensation of victims, and strengthening and cooperating for
the protection of the human rights of victims, affected and vulnerable peoples
at the national and regional level in accordance with international standards.
The development of an appropriate legal framework that is consistent with
relevant international instruments and standards will also play an important
role in the prevention of trafficking and associated exploitation.

This report is prepared within the frame of the project “Developing a rights-
based approach for anti-trafficking actions in South Asia (DDH/2004/089-105),”
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co-financed by the European Commission and the Terre des hommes Consortium.
This project specifically focuses on the rights-based preventive and legal measures
as an intervention to develop good governance on the issue of trafficking in women
and children at national and regional level in South Asia (Nepal, India and
Bangladesh), by creating a congenial environment that may effectively hinder the
supply and demand dynamics of trafficking across the borders as well as within the
countries.

This project is implemented in South Asia (Nepal, India and Bangladesh) by the
Terre des hommes (Tdh) Consortium with Terre des hommes  Italy as the lead
agency. The members of the consortium involved in this project are: Terre des
hommes Italy, Terre des hommes Germany, Terre des hommes Suisse, Terre des
hommes Netherlands and the Foundation Terre des hommes, Lausanne. Kathmandu
School of Law (KSL) and the Center for Legal Research and Resource Development
(CeLLRd) are partner organizations of the Foundation Terre des hommes, Lausanne,
for the implementation of project activities. CeLRRd implements field activities
promoting awareness campaign on right based approach to anti trafficking actions,
and lobbying law enforcement agencies to protect and promote the rights of the
victims. KSL coordinates the legal research activity. It has coordinated this research
study in three countries in coordination with the South Asian Law Schools Forum
for Human Rights (SALS Forum).  Based upon the findings of the research study a
standard manual to monitor and evaluate the human rights impact of anti-trafficking
measures is being developed. Similarly, review of the existing human rights
curriculum of Law Schools in these three countries will be done on the basis of this
research report. It will later help to design comprehensive human rights-based
curricula which will focus on trafficking-related issues.

Reinhard Fichtl Yubaraj Sangroula
Delegate Executive Director
Terre des hommes in  Nepal Kathmandu School of Law
(Lausanne, Switzerland)
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STUDY ON THE ANTI-TRAFFICKING
LEGAL REGIME IN SOUTH ASIA: COMMON POINTS

Common Issues in the Three Countries At a Glance

Trafficking in human beings is a problem which has reached alarming proportions.

There is lack of clarity about the concept of trafficking. Trafficking is often
understood as synonymous with prostitution.

The Constitutions in all three countries provide a strong basis for enactment of
adequate laws to combat trafficking and for the protection of human rights of victims.

There is lack of a comprehensive law dealing with trafficking in all the three countries.
Extant laws pertaining to the issue are scattered and do not cover all aspects of the
problem.

There is lack of awareness on the issue both at grass root levels as well as among
civil society and enforcement agencies.

The issue is not dealt with from the perspective of human rights violations in all the
three countries and is dealt with as any other crime.

Victims may also face situations of secondary victimization as there is lack of
sensitization among the law enforcement agencies.

There is no mechanism in any of the three countries for compensation to victims.

The mechanisms for rehabilitation and repatriation of victims are inadequate.

Although all three countries have signed/ratified most international instruments on
trafficking, the implementation at national/domestic levels is inadequate.
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INTRODUCTION

Human trafficking for commercial sexual
exploitation and other illegal purposes has
reached alarming proportions in Bangladesh,
India and Nepal. Unfortunately,  the anti-
trafficking legal frameworks and criminal
justice system of these countries are not friendly
to victims.  They are often arrested and
prosecuted instead of the traffickers. The
number of services in place for victim support
and social rehabilitation is generally low or next
to non -existent. The other lacuna is the failure
of states to tackle the emerging problem of
organised crime, which is challenging the
credibility and effectiveness of the criminal
justice mechanisms. In this context, it is very
imperative to see the problem from the socio-
legal and human rights perspective. Human
trafficking cases range from abductions for
forced marriages, forced labour, for debt release,
abductions for domestic and sexual servitude,
illicit organ transplants and forced labour to
commercial sex work to mention a few.

Human trafficking problem from this
perspective demands well thought and designed
interventions with a rights based-approach,
which South Asian countries are largely lacking.
There is no doubt that human trafficking
violates human rights of the victims. It cannot
be adequately and effectively addressed without
a comprehensive understanding of the multiple
factors and causes that create the problem, and
without the knowledge of the complete range
of instruments that can be used in response to
dealing with it.

Lack of awareness among people a t the
grassroots level, local stakeholders, civil society
and people from different walks of lives about
factors of trafficking and human rights issues
related to trafficked persons has proliferated the
issue to a larger extent. Counter trafficking
interventions have been made from different
sectors in the region with different approaches.
However, the rights based approach to combat
trafficking is not properly in place, and has not
been used to ‘effectively respond to the
problem’.

The present study under the project
“Developing Right Based Approach for Anti

Trafficking Actions in South Asia” was initiated
to develop an engaged and constructive
cooperation among three countries (Nepal,
Bangladesh, and India) in order to combat the
problem of trafficking as well as to develop
rights based approach towards treatment of
victims. Kathmandu School of Law in co-
ordination with SALS Forum and    support of
Terre des hommes commissioned this regional
study on differences, loopholes, and gaps of anti
- trafficking frameworks of India, Nepal and
Bangladesh in this regard.

OVERALL OBJECTIVE

The overall objective of the study was to make
‘recommendations for harmonizing anti-
trafficking legal frameworks, policies, programs
and co-operation at the regional level’ with
human rights international standards. As such,
the study aimed to harmonize the anti-
trafficking laws in these three countries with a
view to contribute to the development of good
governance on the issue of trafficking in women
and children at national and regional level.

Besides, the study intended to focus on the
human rights impact of anti trafficking laws,
policies, programs and interventions in the
selected South Asian countries. The study was
envisioned as a fundamental tool to draw up
human rights based curricula and forges a
common understanding on trafficking related
issues at the regional level. This study is also
expected to be used as resource for the
necessary reform of curricula and teaching
materials / activities of law schools and
lobbying at national and regional level to
harmonize the different legal frameworks in
accordance with human rights international
instruments.

SPECIFIC OBJECTIVES

The studies undertaken by the three countries
have made an attempt to address the following
objectives:

Critical overview of the substantive and
procedural legal frameworks on the crime
of trafficking of persons from human rights
perspective, especially the anti-slavery
perspective.
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Review of international standards,
including the Trafficking Protocol, and
comparison of the three countries’ existing
legal framework on criminal justice
pertaining to the crime of trafficking.

Investigation and evaluation of the
effectiveness and adequacy of the criminal
justice legal framework in the context of
the crime of trafficking.

Comparison of the countries’ procedures,
enforcement mechanisms and implications
of the criminal justice systems pertaining
to the crime of trafficking in the light of
international human rights law.

Critical review of overall goals and
objectives of the anti-trafficking legal
regimes of the three countries.

To undertake the study, the following members from respective countries provided
expertise:

India:
Prof. Dr. (Mrs.) Nomita Aggarwal, Head of Department and Dean,
Faculty of Law, University of Delhi, India (as Chief Consultant for
the Regional Study cum National Consultant for India).
Ms. Geeta Shekhon, Teaching Faculty, University of Delhi, India as
Expert.
Adv. Chandra Shekhar, India as Researcher.
Adv. Niti Sachdeva, India as Researcher.
Adv. Mallika Ramachandran, India as Researcher.

- Adv. Neha Nanchahal, India as Researcher.
- Adv. Anurag Goel, India as Researcher.

Bangladesh:
- Assoc. Prof. Zakir Hossain, Dean Law Faculty, Chittagong

University, Bangladesh as National Consultant.
- Dr. Abdullah Al Faruque, Assistant Professor, Chittagong University

as Researcher.

Nepal:
- Associate Prof. Yubaraj Sangroula, Country Advisor.
- Associate Prof. Geeta Pathak, Head of Department, LL.M Program,

KSL as National Consultant.
- Mr. Kapil Aryal, Teaching Faculty, KSL as Researcher.
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1.1. Population Structure and Gender
Discrimination Situation:

According to 2002 census, the total population
of Nepal exceeds 24 million of which 50.1%
are female. The literacy rate of women is 39%.
The difference of literacy rate between men and
women is 54 and 25 percent respectively1.
About 46% of the population lives in the Hills,
46% in the Terai and 8% in the Mountains.
Approximately, 90% of the population dwells
in rural area and are primarily dependent on
subsistence agriculture. 70% of the total
population lives in absolute poverty2.

One of the basic characteristics of Nepali
society is its diverse population following
different religion. There is a great diversity in
the people practicing different religions.
Majority of the population is Bahun and Chhetri
and they profess Hindu religion.

Table: Composition of population on the
basis of religion

Composition of population
on the basis of religion (2001) (%)
Hindu 80.62
Buddhist 10.74
Muslim 4.20
Kirat 3.60
Christian 0.45
Others 0.40

Source: CBS 2001

Similarly, Nepal is comprised with multi
cultural, ethnic and caste groups. There are 101
identified caste/ethnic groups, 0.78 of the total
Nepalese population fall under unidentified
Dalit ethnics and 1.02 of the total population
are unidentified caste/ethnic groups3.

Nepal is a patriarchal society. Women and girls
are manifestly subjected to discrimination and
exploitation of various forms. The gender-based
discrimination as such originates at home, and
has been institutionalized as a culture. Socially
and culturally, women in Nepal have lower
status than males. However, the treatment
towards daughters and daughters-in-law are
different. These two categories of females have
unequal societal and cultural status. Daughter-
in-laws are solely responsible for caring family,
children, cattle, field and other whatever they
have. Nepalese women are backward in almost
every sector of private and public life such as,
education, jobs, decision making posts,
professions etc.

Gender discrimination is one of common
practices found in Nepalese societies. Women
are compelled and bound to cook, wash clothes,
fetch water and so many stereotypical works.
The issues of sex, sexuality, and sexual
expression are still very abominable in Nepalese
society. There is a great pattern of control over
women’s sexuality by male in most of Nepalese
societies. However, there are some exceptions
that some societies in northern Nepal, in

1 Census, Central Bureau of Statistics, Planning Commission, HMG/N( 1991)
2 Ibid
3 Population Monograph 2003, Vol. 1. Central Bureau of Statistics, Planning Commission, HMG/N) Annex 3.1 p. 117-119

1. GENERAL INTRODUCTION
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mountainous region, people practice matriarchy.
Beside the exception, most of Nepalese societies
practice patriarchy. Women in higher caste have
lower status than the women in lower caste in
their respective castes. The law does not oblige
parents to provide good care, maintenance and
education of the girl child. For instance, Clause
10 of the Chapter on Partition of Property in
the New Muluki Ain (New Code of the Country)
obliges the fa ther to take good care and
maintenance of only son and wife. Girl children
are thus engaged in family labour from early
childhood.

A survey conducted in 26 districts of Nepal
discovered the higher rate of female child labor
resulted mainly due to discriminatory treatment
to girl child in the family4. Such discrimination
in the family since early childhood is the main
cause of the deprivation of educational
opportunity to girl child.  The deprivation of
educational opportunity ultimately becomes a
source of other forms of discrimination in later
stages of life. The discrimination in education
is evident from the Census Report of 1991,
which shows that only 38.33% of girls, aged
between 6-14 years, have access to education
compared to 61.66% of the boys5.  Such
discrimination has root cause on the defective
value system of Nepalese society, which is being
carried on as a socio-cultural legacy. The same
defective value system also provides the source
for various other forms of violence against
women and children.

1.2. Political and Social History:

Nepal has been ruled by different monarchies,
and thus governance system in the past is
generally marked by ‘feudal aristocracy’. The
societal structure is traditionally hierarchical,
with domination of Thakuris, Chettris and
Brahmin. Historically, the economic and social
opportunities are taken as exclusive privileges
of ‘ruling castes’.

Onwards advent of Lichhavi dynasty (200-1200
AD) the Orthodox Hinduism (Bhraminism)
constituted the basis for system of Governance.
The population was thus strictly divided in

accordance with rules of ‘varna dharma’, which
placed each individual in a position determined
by his /her  ‘varna’  that was based on
professional duty. The transgression by one of
his/her duty was punishable by law and ethics
as well. The society was thus strictly stratified.

Gender segregation to the absolute disadvantage
of women was one of the characteristic features
of the entire history. Women enjoyed no position
in the society. Based on orthodox Hinduism, the
following anti-human stereotypical traditions
concerning women had been phenomenally
practiced:

· Child marriage, the marriage of girl before
her first menstruation was considered the
most desired religiously, and as such it was
considered as a boon for parents for
‘attaining place in heaven’.

· Polygamy was ‘taken as a privilege of
husband’. The husband could consummate
as many marriages as he liked.   Polygamy
was a  reliable means of supplying
additional labor force in the family.

· Chastity and virginity had been taken as
fundamental basis for ‘social position’ of
women. Stigma on chastity and virginity
entirely destroyed the social position of
women. The codes of conduct for women
in these regards were thus unexceptionally
strict. Extra-marital and pre-marital sexual
relations were thus fully prohibited. Inter-
cast marriage was not only discouraged but
heinously punishable. Sexual relation
between a man of lower varna and woman
of higher varna led to the man’s death
penalty or mutilation of penis.

· Woman’s position in society was defined
in terms of her sex or marital status. Women
had no legal position independent of their
husbands or fathers. A woman was virtually
defined with identity of her husband, and
she had no life without husband.
Religiously, it was ‘curse’ to be a widow,
so that the practice of “Sati”, a religious
custom putting death to wife by burning in
funeral pyre of husband, was practiced.

4 Shyam Thapa, et.al Literacy and Child Labor in Nepal, A District Level Analysis. Asia Pacific Population Journal,
Vol. 11, No. 3. (1996)

5 Supra note 3, Social Characteristics Table, Vol. 1. Part X, 82-83
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· Daughters had been deprived of inheritance
and ‘aungsa right’, the right to share the
parental property.

The varna and gender based stratification of
society reached culmination during the Rana
regime when it promulgated the Muluki Ain
(Law of Land) that obviously reinforced the
orthodox Hinduism as the basis for ‘regulation
of society’. The Ranas ruled Nepal for 104 years
(1846-1951). This regime is significant in the
context of the problem of trafficking. It has been
fully established by several sources now that ‘
in Nepal the practice of trafficking of village
girls for sexual exploitation was introduced by
Ranas’. The Ranas drew many young girls from
the hills surrounding the Kathmandu Valley and
nearby districts to their palaces as sex servants
or objects of sexual pleasure.

The trade in hill girls for sexual pleasure of the
Ranas and their courtiers continued until the
regime was overthrown in 1951. By then a
community of ‘sex girls’ had emerged in
Kathamdnu. With the breakdown of Ranas
oligarchy, the aristocratic life style they lived
in also collapsed. This change in the political
scenario of Nepal gave a new dimension to the
‘increasing trade of human flesh’ for
prostitution’. The community traders in girls
now took the trade across border.

1.3. General Overview of Trafficking
of Persons:

Traditionally, the problem of trafficking in
Nepal confined to purpose of ‘prostitution’ in
Indian brothels. Obviously, the preys of the
trafficking were the women and girls. However,
the emerging trend is not limited within this
purpose as human beings are trafficked for
various other purposes for example the
exploitation of children in circus, organ
transplant, child labor, etc. The problem of
trafficking at present has multi-dimensions, and
thus it is a complex problem. The growth of the
organized criminal phenomenon within it makes
it further complex.  Nevertheless, the victims
of trafficking for sexual exploitation and slavery
still outnumber others. In this context, it would
not be misleading to focus on ‘sexual slavery
bound’ trafficking, in which women and girls
are major category of victims. This element of
the problem obviously relates it with ‘gender

relation issue of the Nepalese society’. It is
largely believed that ‘gender stereotypical
attitude of the society to females and consequent
discrimination, subordination and violence’
constitutes a major factor of the increasing
phenomenon of trafficking in Nepal.

In the present scenario of armed conflict, the
magnitude of problem is seen immensely
increasing. The displacement of people due to
conflict has rendered the women and girls more
sexually vulnerable as well as prone to
trafficking. The forced migration from place of
residence to other parts of the country or India
and the increasing breakdown of security system
is a boon for spread of organized criminals. The
conflict-led displacement has been manifested
with the following distinct dimensions with
regard to the problem of trafficking:

· Internal migration has been sharply
increased, and the unorganized and
unregulated nature of this has exposed
many women and girls to vulnerability of
sexual exploitation.

· Unregulated or unmonitored migration is
vulnerable to convert into a ‘form of
trafficking’. The present displacement thus
provides a nexus between migration and
trafficking.

· The displacement has encouraged or
facilitated the trend of increased internal
trafficking, in which the trafficked persons
are either ended up with exploitative labor
market, or hazardous exploitation such as
sexual exploitation in the work place, such
as bars, restaurants, pubs, etc.

· Involuntary or at least unplanned or
undesired for involvement of women in
increasing sex market in cities and highway
urban centers has phenomenally increased.

· Across-the border migration has increased
too. In this sector, the vulnerability of
women is becoming serious, especially due
to lack of appropriate system of security
and protection against exploitation.

1.4. Criminal Justice Framework for
Protection of Persons against
Trafficking

Nepal practices the Anglo-American adversarial
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criminal justice system, in which the burden of
proving the accusation lies on the ‘accuser’, the
prosecutor. While the Trafficking of Persons
(Control and Punishment) Act, 1986, obliges
accused to discharge burden of proof on certain
issues, the criminal proceeding applicable to
trafficking offences generally follows the
adversarial procedures. The Act has defined
trafficking of person for any purpose as a
‘serious social crime’, and as such is prosecuted
by the State.

The criminal justice system of Nepal, however,
seriously fails to observe the ‘crime from the
perspective of ‘victimology’. The victim has no
more role than that of the ‘prosecutor’s witness’.
As a matter of fact, she/he has hardly any benefit
from the proceeding except the mental
satisfaction of punishment to the offenders. The
decision-making powers concerning the charge
and the type or degree of punishment, and the
decision on matter of whether to prosecute the
case or not are solely placed on the ‘prosecutor’.
The ‘victim’ has no say at all in these regards.
The Act provides for ‘pecuniary penalty’ to be
paid by the offender, yet any such amount is
not received by the victim. It rather goes the
government exchequer.  Obviously, as a result
of the proceeding the victim is supposed to
receive nothing at all. The following additional
problems in criminal trial of the trafficking cases
hinder victims to obtain justice:

· Evidence Act, 1976, requires mandatory
presence of person for testimony, who has
given affidavit of any kind or provided
evidence of any kind. However, the crime
of trafficking generally originates in Nepal
and ends at foreign country. With regard to
women and girls trafficked across the
border, the evidence generally are procured
in foreign countries but they become
untenable due to failure of person to testify

in the court.

· A person who is allegedly trafficked has to
‘file first information report (FIR) at the
prosecutor’s office, and the authentication
of FIR instantly by concerned judge is
mandatory rule. It is therefore legitimate
evidence in itself. However, the tradition
of compulsory appearance of victim in the
court for testimony dilutes the objective of
this special law.

· A number of persons trafficked across the
border do not possess legal tr avel
documents, including identification
credentials. In such a situation, the danger
of such victims being incriminated for
‘illegal entry and travel’ in those countries
is imminent.  The possibilities of victims’
double victimization looms large’.

· The SAARC Convention on prevention of
trafficking has been adopted; its ratification
by member countries has not yet taken
place. The inter-country cooperation in
matters of investigation and prosecution of
offenders is thus largely a myth.

These weaknesses of law enforcement and
criminal justice system make the increasing
phenomenon unaffected and not addressed. The
collaboration among civil society in the mission
of prevention of cross-border trafficking is also
seriously lacking. The law enforcement
agencies, lawyers and rehabilitation and social
integration workers are hardly aware of legal
and justice systems of each other’s country.
Most importantly, there has been a wider gap
in the understanding of the ‘definition’ of the
crime of trafficking, especially when the issue
is related with prostitution. The university
curricula consider the crime of trafficking as a
‘social nuisance’, not an issue of slavery and
hence violation of human rights.

In the light of above mentioned widespread
problems, the present study has made attempt
to critically observe and analyze the legal
framework on criminal justice system pertaining
to crime of trafficking of persons so as to help
state actors to adopt specific legal measures to

2.  OBJECTIVES

combat the crime of trafficking and bring the
impunity to an end. The revitalization through
building the understanding of criminal justice
system and providing a ground for inter-country
collaboration between actors of criminal justice
system at the SAARC level has been the
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underlying objective of this study. Since the
research is a multi-country (Nepal, India, and
Bangladesh) study of the legal and justice
system in relation to trafficking of persons, it is
expected to make a breakthrough by promoting
a ‘regional understanding of the criminal justice
system’ on investigation, prosecution and
adjudication of trafficking offences. Moreover,
as this study is undertaken by academic
institutions, it is also expected to help uniformed
‘revisiting and redefinition’ of the curricula of
various universities in participating countries
on ‘trafficking crime’ in the region.6

The present study will make an attempt to
address the following objectives:

· Critical overview of the substantive and
procedural legal frameworks on the crime
of trafficking of persons from human rights
perspective, especially the anti-slavery
perspective

· Review of international standards,
including trafficking protocol, and compare
the existing Nepalese legal framework on
criminal justice pertaining to trafficking
crime

· Investigation and evaluation of the
effectiveness and adequacy of criminal
justice legal framework of the crime of
trafficking

· Comparison of Nepalese standards of
procedure, enforcement mechanism and
implications of the criminal justice system
pertaining to the crime of trafficking in the
light of international human rights law

· Critical review of overall goals and
objectives of the anti-trafficking legal
regime of Nepal.

Traditionally, the crime of trafficking on
persons, especially women for prostitution, has
been taken as a conventional crime, violating
the interest of society. The act of trafficking has
been subjected to criminal liability only for the
objective that it ‘is prohibited by law’. In this
sense, the crime of trafficking has been defined
as ‘mala prohibita, an offense defined as crime
by the statute. This traditional perspective of
‘anti-trafficking’ regime fails to ‘analyze the act
of trafficking for prostitution from anti-slavery
human rights perspective’. The present study
will make an attempt to ‘investigate the anti-
trafficking legal regime and the criminal justice
system associated with the field’ in connection
with ‘violation of victims’ human dignity and
personality’. The study is very clearly founded
on the notion that ‘forced prostitution’ is nothing
but a ‘condition of slavery’, which is banned
by the international human rights law in
absolute terms. In this context, the present study
is an attempt to ‘revisit and redefine’ trafficking
for exploitation as a condition of ‘slavery’.

Trafficking in persons for any purpose is a
gross violation of human rights and as such is a
serious crime against human dignity as well as
humanity. However there is a great lack on the
understanding and definition of the crime of
trafficking of persons. Persons irrespective of
sex and age are trafficked for different purposes
such as commercial sex, domestic servitude,
organ removal and several other known or
unknown purposes of exploitation. As the act
of trafficking in person for any purpose is a
multifaceted and multidimensional problem, it

3. RATIONALE

should not only be viewed from gender, age or
economic perspective. The proper approach to
study of this offence demands critical
consideration of different constituent elements
as well as implications including legal, social,
ethno-cultural, educational and political gender
perspectives.

The trafficking of women and girls  for
prostitution is traditionally considered as a
crime against women. The forced prostitution
is nothing but a ‘sexual assault’ to be dealt with

6 Nepal, Bangladesh and India are the participating countries. Kathmandu School of Law, Purbanchal University,
Faculty of Law Chittagong University, and Faculty of Law, Delhi University, are participating academic institutions
from Nepal, Bangladesh and India respectively.
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as a ‘sexual offence’. It was considered to be a
‘conventional jurisdiction’ of the State, and the
crime, under the conventional State sovereignty
concept, was dealt with by the State as an
exclusive jurisdiction. Neither the individual
State nor the international community took the
‘forced prostitution’ as a violation of human
dignity. Domestic as well as international legal
frameworks had obsessively been influenced by
the moralistic perspective of the crime. As a
matter of fact, the trafficking of persons for
prostitution is considered ‘crime of violation
of human morality’, and thus the ‘dignity of the
victim’ is totally ignored. The conventional
international as well as domestic laws entirely
failed to take account of following human rights
violations:

a. victims are detached from their locality,
country or inhabitation for their utter
disadvantage and financial or other benefits
of traffickers,

b. victims of trafficking are inhumanly
exploited, in violation of laws of the place,

c. since victims are placed in private and
illegally controlled places, the access of and
to them is often impossible,

d. victims are deprived of individual civil and
political liberties, and

e. they are engaged in a profession which is
not of their choice, and they are compelled
to carry on it against their free will.

These conditions constitute a ‘status of slavery’
and as such violate the international positive
laws. The issue of trafficking of persons is thus
a crime of human rights violation.  However,
the studies on this issue or any programs devised
by national or international communities have
largely overlooked this human rights aspect of
the ‘crime of human trafficking’. The present
study thus attempts to approach the problem
from ‘human rights perspective’, and without
doing so it would simply be impossible to
‘realistically address the problem’.

While the crime of cross-border trafficking is
sharply increasing in terms of number of victims
as well as intensity of human rights violation,
there is  no common consensus on the
understanding of ‘ of the problem of trafficking’
among the countries as well as organizations
involved in combating it. The definition of
trafficking is being consistently expanding as

per the changing nature of the problem and
expansion of its cross-border scope. The crime
of trafficking as a serious threat to human right
is still not an issue of priority for nations as
well as international community. The right-
based approach towards the study of this
problem is thus largely ignored as of now.  The
present study intends to address this lacuna. The
study is thus expected to provide a  rich
academic perspective for ‘right-based study of
the problem of trafficking of persons’, which
essentially links up the crime of trafficking with
the violation of human rights of victims, and as
such makes the crime not only a ‘violation of
the physical and mental body of the victim’,
but also the violation of humanity.

Nepal, India and Bangladesh having either open
or joint border with each other face multiple
challenges common to all three countries with
respect to trafficking of persons, the forced
prostitution being the most wider problem.
From Nepal and Bangladesh, there are many
thousand women and girls trafficked to Indian
brothels, where these victims are subjected to a
‘most inhuman cruelties’ of life. The condition
can be summarily stated as follows:

· Poor rural women and girls have been
trafficked and sold in the Indian sex
markets,

· The coercion, torture and all forms of
inhuman treatment ensue before these
women and girls surrender to
‘perpetrators’,

· The physical and hygienic condition of
brothels is very poor, and thus right to
health is obviously in danger,

· Victims are prohibited to exercise their
‘right to movement’, and are put into a total
confinement situation,

· Victims are subjected to work for ‘benefits
of brothel owner’, and thus their condition
is entirely that of a ‘bonded labourer’,

· The condition of ‘physical exploitation’ is
absolute and extreme, obviously exposing
them to a ‘circumstance’ transferable
diseases, and

· The financial security is totally absent, so
that the ‘starvation once the eviction’ from
brothel takes place, or the one becomes
unable to continue performing the sex.
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The dimension as well as the degree of human
rights violation associated with the trafficking
problem is thus obvious. This situation therefore
demands that there is a need for critical
assessment of understanding of the problem of
trafficking in persons, and approach to, and
methods of, study thereof. The present study is
thus required to investigate on the anti-
trafficking legal framework as well as the
criminal justice system associated with it in
Nepal, Bangladesh and India from right-based
approach.

Trafficking in persons is a serious issue of
human rights without any suspicion and
exception.  It  is thus not a  question of
‘nationality attached to the victim’, but his/her
humanity. The individual dignity and humanity
of victim is preserved everywhere, irrespective
of nationality. This dimension of the trafficking
crime jurisprudence is greatly lacking, and
consequently thousands of women and children
are victims of human rights violation. In absence
of uniformity of understanding of the problem
from right-based approach and appropriateness
of legal frameworks have left victims of
trafficking in Nepal, Bangladesh and India
subject to exploitation in a condition of slavery.
Thus, it is genuinely believed that the present

study will provide right-based human rights
jurisprudence on issues of trafficking, and in
the meantime it will help to draw attention of
international, governmental as well as non-
governmental authorities. This study will thus
be helpful to:

· identify or develop pro-human rights
modes of repatriation of victims to their
nation,

· seek legal remedies under general criminal
justice jur isdiction or human rights
complaint procedures available in the
country where she/he is trafficked to or
trafficked from,

· provide a best situation for ‘protection of
rights of victims’ as individual in the
country in which she/he is trafficked to, and
thus  protect her/him from being
incriminated as /violators’ of immigration
law,

· develop a situation so that participating
countries’ criminal justice jurisdictions
may cooperate and work for the benefit of
the victims, and

· Create an atmosphere to ‘address’ the
problem as a ‘human rights’ problem.

4.1. International Legal Framework:

International framework provides normative
standard as well as contents of substantive as
well as procedural laws. As a matter of fact, the
relevance of international standards is of
immense value for rationalization of the
domestic laws. Nepal has ratified or acceded to
a series of UN and ILO Conventions or treaties
concerning human rights. Once ratified or
acceded to, the international human rights
instruments subject State parties to the
obligation of complying with the principles of
equality, justice and non-discrimination based
on any grounds such as nationality, sex, caste,
religion, social origin, and any other such
grounds. To fully discharge the treaty or

4.  OVERVIEW OF LEGAL FRAMEWORK

convention obligation, the State parties must
modify their legislative instruments, penal
provisions and cultural practices that exist in
contrast to international human rights
instruments ratified or acceded to.7

Since December 1955, Nepal, once it became
the member of UN, started ratifying
international human rights instruments. The
political change in 1951, which ended the
century long Ranas oligarchy, also contributed
to the ratification of international human rights
instruments. Yet, the ratification process was
very slow and hardly meaningful. Yet, Nepal
initiated a process of internalizing provisions
of international human rights instruments. The
Apex Court Act, 1952 (2008 B.S.), and Civil

7 International Convention on the Elimination of  all Forms of Discrimination Against Women, 1979, UN General
Assembly, article 2(f) and 5
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Rights Act, 1956 (2012 B.S.) can be taken as
the best examples. The first statute introduced
the concept of independent judiciary and second
the ‘fundamental freedoms and liberties’ as
inviolable rights of individual.8

Ratification of, or accession to, international
treaties and conventions is a process of adopting
or internalizing9 the international law into
domestic situation. Ratification, or accession to,
can also be defined as a ‘commitment’ to
internalize the international law, and strengthen
its legitimacy as it incorporates international
standards. Furthermore, the ratification of, and
accession to, the international treaties and
conventions provides a state with an opportunity
to revisit its legal system, and rationalize it, if
necessary. In this context, ratification means an
opening of the domestic law for scrutiny of its
legitimacy.10 Most importantly, the ratification
subjects state parties to the obligations under such
treaties and conventions. Thus, the legal system
of the given state should therefore confirm the
standards set forth by the treaties and convention
in treatment of its citizens under all
circumstances, except in a state of emergency.11

Certain treaty provisions impose not only the
obligations on the member-states but produce
direct effects in the legal relations between the
member-states and their citizens. This doctrine
is applicable in countries that are members of a
regional arrangement with executive, legislative

and judicial powers. The European community
is the most suitable example.

Summarily speaking, the ratification of, or
accession to, international treaties  and
conventions is a process of giving effect to the
international law in domestic jurisdiction
through its internalization. This process is
accomplished by two ways, i.e. ensuring the
applicability of international laws directly or
indirectly. In ‘direct applicability of the
international law, the constitution or the laws
of a nation accepts rules of international law as
a part of its legal system and its courts or any
other national authorities to apply law do
enforce such rules. In the indirect approach,
however, the rules of international law are
incorporated or enshrined into the ‘statutes’ of
the given nation. It means that the rules of
international law are not directly enforced by
the national authorities. Based on these two
approaches, there are two theories of
‘internalization of international law developed’,
i.e. theory of Monism and Dualism. While these
two theories represent two different approaches,
the objective of the both is the same, that is to
‘assimilate or internalize’ the international law
into national legal system.

4.1.1 Theory of Monism:

Monist theory emphasizes a unified ‘system of
law’, and as such it holds or recognizes the

8 Apex Court Act together with Civil Rights established a system for operation of ‘human rights’ in the form of
fundamental rights of citizens. Many of the provisions inserted into these two statutes had been directly borrowed
from ‘natural rights’ theories that had found formal recognition in the UDHR, 1948.

9 There is practice of ‘using the term domestication of international law’. However, this term is misleading.
Domestication has more than one connotation. Firstly, international is being reflective of international morality
which is considered to be more civilized compared to a national law which might ‘state-centric’ or ‘ethno-centric’
as well as ‘specific value centric’. Obviously, it might not be equally applicable for all without biases or prejudices.
International law being secular system is supposed to be equally applicable to all and enforceable in all societies.
The level of legitimacy of international law is definitely higher to domestic laws. Secondly, domestication implies
a derogatory sense. For instance, domestication of an animal means rendering it fit to live with human beings.
Domestication of international law in this sense implies its inferior laws compared to domestic laws . Finally,
domestication does not mean inclusiveness.  Assimilation or integration of international law into domestic laws
subjects the former to inferior position in authority. To avoid this confusion or controversy, it is advisable to use the
term ‘internalization’, as it provokes need or provides basis for ‘rationalization’ of the domestic law at international
standard.

10 If it is found that provisions of domestic laws are inconsistent with the international laws, the state must initiate the
legislative procedure to rationalize them. The principle behind such urgency is that international law commands
higher authority to that of domestic law. This principle is strongly established by the Community of European
countries.  For instance, European Court of Justice, through the Van Gend  and subsequent cases, laid down the
principle of the supremacy of international law (in the context of Europe the Community law) and explained
fundamental rules of conflict between the international law and the national laws See for detail on www.lexis.com/
research.

11  International Convent on Civil and Political Rights, 1966, UN General Assembly Article 4  No derogation from
article 6, 7, 8…
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supremacy of international or supranational law
over the legal components of the national
system. It thus rejects the parallel existence of
the international and national laws. Upon
ratification of, accession to, international
treaties and conventions, the state automatically
incurs absolute obligation to accept the
supremacy of the international law. The TADA
of Nepal, for instance, is a glaring example of
the violation of Monist Theory. Nepal has
ratified ICCPR, under which Nepal possesses
an absolute obligation to respect and protect the
right against ‘arbitrary arrest and detention’.
This right is, however, explicitly violated by the
provisions of TADA which allows arrest without
warrant and detention without the mandate of
judicial authority. This legislation thus distinctly
violates the prospect of fair trial. To look from
the stand point of Monist theory, enactment of
TADA is a glaring violation of the obligation
to ICCPR. The European Court of Justice
established two fundamental doctrines around
the Monist theory. Firstly, it obliges the state
party to ensure direct application of the
international law. Secondly, it demands direct
effectiveness of the international law. According
to the second doctrine, as explained by the
European Court of Human Rights, certain treaty
provisions impose not only the obligations on
member states but “produce direct effects in the
legal relations between the member states and
their citizens”.12

Is Nepal a Monist Country?  The Interim
Cons titution, 2007, is silent like 1990
Constitution in this regard.  Yet, there are some
provisions which can support the theory that ‘it
upholds the supremacy of the international law’.
Let us examine the relevant constitutional
provisions, before we move to answer the
question.

1990 Constitution’s Article 126 (1): The
ratification of, accession to, or acceptance or
approval of treaties or agreements to which the

Kingdom of Nepal or His Majesty’s
Government is to become a party shall be  as
determined by law. Article 126(1) reads as
follows:

The Laws to be made  pursuant to clause (1)
shall, inter alia, require that  the ratification of,
accession to, acceptance of or approval of
treaties or agreement on the following  subjects
be done by a majority of two-thirds of the
members present at a joint sitting of both the
Houses of Parliament:
a. peace and friendship;
b. defense and strategic alliance;
c. boundaries of the Kingdom of Nepal; and
d. natural resources and the distribution of

their uses.
Similarly, Article 84 of the 1990 Constitution
provides a space for applicability of the
universally recognized principles of justice, and
thus provides a space for application of
international human rights instruments directly
by the court. The 1990 Constitution’s Articles
126 and 84 underlie the following principles:

· The power to decide on the process and
criteria for ratification of and accession to
international treaties and agreements is not
controlled by the Constitution, but it is
vested on the law.13 Obviously, the law,
which establishes the process and criteria
of the ratification or accession, possesses
a constitutional importance. This implies
that the constitution is kept out of the
possibility of conflict with international
law.14 Most strikingly, the constitution has
thus given a ‘premise for supremacy of the
international law over the national laws’.

· 1990 Constitution’s Article 126 has granted
supremacy to the international obligation
through subjecting the process and criteria
of ratification of, or accession to, international
treaties and conventions to the authority of
law. This provision has been framed based

12 For detail of the jurisprudence in this regard see, www.lexis.com/research/relative For detail of
13 The Constitution of the Kingdom of Nepal, 1990 Article 126(2), however, instructs the law making process devise

a ‘procedure of ratification of or accession to treaties and agreements by two-third majority of the members present
in the joint sitting of the parliament in subjects specified by this provision. Even in this case, the issue of ratification
and accession is matter of law. Obviously, the constitution itself does not specify the process and criteria of ratification
and accession of treaties and agreements Nepal is to become a party.

14 It is implied that the avoidance of incorporating the provisions in the Constitution of process and criteria concerning
ratification or accession to international treaties and agreements is motivated by an idea of ‘removing the chance of
conflict between the international obligation and exercise of sovereignty’.
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on the idea of ‘harmony between exercise
of sovereign power and international
obligation under international treaty or
convention, which helps to remove the
possibility of conflict between
constitutions and the international treaty or
convention.

· According to the preamble, the 1990
Constitution draws legitimacy from the
spirit of people’s movement for democracy,
the values of democracy and adult
franchise, the principles of liberty and
equality, and the doctrine of rule of law.
Protection or preservation of these ideals
is one of the fundamental goals of
contemporary international law. By virtue
of this fact, neither the provision of the
Constitution is potential of conflict with
international law, nor can it cla im
supremacy to the international law.

· The power of interpretation of an issue of
the ‘hierarchy’ between the law and
international instrument lies with the
Judiciary, which performs this
responsibility in the light of constitution,
law and the recognized principles of the
justice. No provision of the constitution,
thus, can be interpreted to override the
supremacy of the recognized principle of
justice.

In principle, these arguments plainly entrench
‘supremacy of international law in domestic
situation of Nepal. It suggests that ‘the issue of
supremacy’ should not always be viewed from
the premise of conflict. Supremacy is not
something to be asserted through judicial
procedures; rather it is question of legitimacy
of a rule. Take for instance, is it possible for
the constitution of Nepal to curtail liberty of
any individual? The answer is “No”, because
the said constitutional provision will have no
legitimacy. A constitution is acclaimed
democratic and pro-human rights because it
derives legitimacy from moral values which
underlie the international law.

The Treaty Act, 1990, is a special legislation
governing the substantive and procedural
matters of the ratification of and accession to
treaties and convention. Since the Treaty Act,
1990, derives legitimacy directly from the
Constitution, its authority is exclusive in matters
of international treaties and convention. The
section 9 (2) of this Act holds the supremacy of
the international law in a situation where there
is a conflict between international treaties or
convention and any law of Nepal. However, the
construction of the said provision possesses
confusion as it does not explicitly hold the
international treaties and conventions ratified
or acceded by Nepal as part of the law of
Nepal.15 As a matter of fact, Nepal’s position
does not plainly seem to be that of a Monist
Country.

The recently promulgated Interim Constitution
2006, in the same line of 1990 constitution,
enshrines the provision of ratification or
accession of international agreements or
treaties. However, the scopes of implementation
of such treaties still remain in dilemma. On the
one hand Article 33 (13) of the Constitution
stipulates the state responsibility for effective
implementation of the international treaties to
which Nepal is a party, but, on the other hand,
Article 36 of the same chapter of the
Constitution is restricted to raise the question
in the court regarding the implementation of any
provisions enshrined in Part IV of the
Constitution.

4.1.2. Theory of Dualism:

Dualist Theory does not subject the legitimacy
of domestic laws to international law; rather it
subjects all  elements of municipal law,
including incorporated elements of international
law, to constitutional control. Obviously, the
Constitution of the country is the highest
authority of law. This trend is dominant in
several East-Central European countries and
Russia. Countries under the tradition of dualist
theory emphasize that their commitments are
limited to the elements of international law. This

15 The ‘phrase that law of Nepal inconsistent with international treaties and conventions ratified or acceded by Nepal
would be void”, does not necessarily mean that the international treaties or conventions are automatically enforceable
in Nepal. Rather, the construction of the provision suggests that the international instruments provide standards for
measuring the ‘legitimacy of the prevailing laws of Nepal”. It implicitly points out to the obligation of the state to
‘rationalize the laws in accordance with the international treaties and conventions’ ratified or acceded.
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situation fails to answer the question as to what would happen if “universally recognized principles”
collide with the Constitution. This is exactly the position of the 1990 Constitution of Nepal, which
reads: “Power relating to the justice in the Kingdom of Nepal shall be exercised by courts and
judicial institutions in accordance with the provisions of this Constitution, the laws and recognized
principles of justice” (Article 84). The most important feature of the dualist theory is that it leaves
the supremacy of international law undecided.

4.2. History of Ratification and Accession:

Nepal opened to international community only in 1951, and before that it was under a rule of Rana
family oligarchy. It maintained a special relation with the British Colonial regime in India. Pursuant
to a treaty between them, Nepal had been placed in a condition of ‘buffer state’, which required
Nepal to obtain permission of the British colonial regime to enter diplomatic relation with other
nations. The first treaty of international nature signed by Nepal was the “Tripartite Treaty of
1947”, in which Nepal, India and UK had been the signatories. Tripartite Treaty was related to the
practice of ‘maintenance of Gurkha Brigade” under the British and Indian Armies, though Nepal
had been an independent nation. Interestingly enough, the Treaty still exists operational without
ratification by the Parliament of Nepal, neither during the Panchayat regime nor after the restoration
of democracy.

4.2.1. Ratification of/Accession to International Instruments during Panchayat Regime:

Pnachayat regime made efforts to ratify some international human instruments. But the regime
deliberately and persistently declined to ratify international human rights instruments with civil
and political implications. The regime had ratified the Slavery Convention, but it never meant to
implement it. The process of ratification was largely motivated by pressure from the international
community.

Prior to 1990, Government of Nepal ratified the following instruments:16

Box 1(a): UN Conventions

SN International Instruments Ratified, Approved  
or Acceded Date 

1. Slavery Convention, 1953 7 Jan. 1963 (a) 
2. Supplementary Convention on the Abolition of Slavery, The 

Slave Trade and Institution and Practices similar to 
Slavery,1956 

7 Jan. 1963 (a) 

3. Convention on the Prevention and the Punishment of 
Genocide, 1948 

17 Jan. 1969 (a) 

4. Convention on the Elimination of All Forms of Racial 
Discrimination, 1965 

30 Jan. 1971 (a) 

5. International Convention on the Suppression and 
Punishment Of the Crime of Apartheid, 1973 

12 July 1977 (a) 

6. Convention on the Political Rights of Women, 26 April 1966 (a) 
7. International Convention  Against Apartheid in Sports, 1985 1 March 1989 ® 

17

18

16 Source, Office of the United Nations High Commissioner of Human Rights, Status of Ratification of the Principal
International Human Rights Treaties. See also UN Treaty Series at http:/www.untreaty.un.org

17 (a) Signifies accession. In international law accession means ‘accession’ mean in each case the international act so
named whereby a State establishes on the international plane its consent to be bound by a treaty; See, Article 2 (b)
of the UN Convention on the Law of Treaty, Signed at Vienna 23 May 1969, Entry into Force: 27 January 1980
available at www.un.org

18 Ibid
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The regime thus did select only those treaties and conventions many of which hardly have any
practical significance. The regime ratified the International Convention on Racial Discrimination
because there was no possibility of invoking it under the given political situation.  In addition, due
to lower level of human rights awareness, the ratification could pose no threat of turbulence.
Having those treaties and conventions acceded, the regime cleverly listed its posture as a progressive
nation before the international community, and thus had somehow been able to hide its undemocratic
face. Other major international treaties and conventions like ICCPR, ICESCR and CAT had been
conspicuously left ungratified. The regime was conscious that the ratification of these instruments
would open the way for formation of associations and help peoples assert their freedoms and
rights.

4.2.2. Ratification of Human Rights Instruments after 1990:

 In 1990, the democracy was restored through a popular movement of the people. The event brought
a momentum to ratification of or accession to the international treaties and conventions, particularly
those in the field of human rights. Post movement Coalition Government deserves appreciation
for taking prompt initiatives towards ratification process. The elimination of long draconian rule
gave way to ratification of all major human instruments. The following international instruments
had been ratified after restoration of democracy:

Box No. 2(a): UN Conventions19

SN International Instruments Ratified, Approved or 
Acceded Date 

1. C. 14 Weekly Rest (Industry) Convention, 1921 10, December 1986 ® 
2. C. 100 Equal Remuneration Convention,  1951 10 June 1976® 
3. C.111Discrimination(Employment and Occupation) 

Convention, 1958 
19 Sept. 1974® 
 

4. C 131 Minimum Wage Fixing Convention, 1970 19 September, 1974 ® 

Box 1(b): ILO Conventions

SN Instruments Accession (a) or 
Ratification (R) Date 

1. International Covenant on Economic, Social and Cultural 
Rights, 1966 

May 14, 1991 (A) 

2. International Covenant on Civil and Political Rights, 1966 May 14, 1991 (A) 
3. Optional Protocol on Civil and Political Rights, 1966 May 14, 1991 (A) 
4. Convention on the Elimination of All Forms of 

Discrimination Against Women, 1979. 
April 22, 1991 (R) 

5. Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, 1984. 

May 14. 1991 (R) 

6. Convention on the Rights of the Child, 1989 September 14, 1990 
7. Convention on the Suppression of Immoral Trafficking 

1949  
December 25,  1995 (A) 

8. Second Optional Protocol to the International Convention 
on Civil and Political Rights/Aiming at the Abolition of 
Death Penalty, 1989 

June 4, 1998 (A’) 

19 Office of the United Nations High Commissioner of Human Rights,  Status of Ratification of the Princi pal
International Human Rights Treaties. See also UN Treaty Series at  www.untreaty.un.org
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SN Instruments Accession (a) or 
Ratification(R)Date 

1. C 98 Right to Organize and Bargaining Convention, 1949 November 11, 1996 ® 
2 C 138 Minimum Age Convention, 1973 May 30, 1997 ® 
3 C 105 Forced Labor Convention, 1930  January 3, 2002 ® 
4. C 144 Tripartite Consultation (International Labor 

Standards) Convention, 1976 
21 March 1995 ® 

5. C 182 Worst Form of Child Labor, 1999 January 3, 2002 ® 

9. 
 

Optional Protocol to CEDAW, 1990. January 31, 2001 
Ratified in 2006 (With 
reservation) 

10. Optional Protocol to the Convention on the Rights of the 
Child on the Involvement of children in armed conflict, 
2000 

2002 (signed Sept. 
2000) 

11. Optional Protocol to the Convention on the Rights of the 
Child on the Sale of Children, Child Prostitution and Child 
Pornography, 2000  

(signed Sept. 2000) 

20

Box No. 2(b): ILO Conventions21

Box No. 3(b): Status of Reporting Obligation under the CEDAW22

Box No. 4(b): Nepal’s participation25

SN Conferences/World Summits Date 
1 Nairobi Forward –Looking Strategies for the Advancement of Women, 

World Conference on the United Nations Decade for Women 
1985 

2 Vienna Declaration and Program of Action   1993 
3 Beijing Declaration and Program of Action  1995 
4 Millennium Development Goal 2000 

SN Reports Date 
Considered by 

Committee 
(Session/Year) 

Concluding 
Comment 

1 Initial Report  23rd November 1998 Twenty-first 
(1999) 

18th January 1999 

2 Second and Third 
Periodic Report 
(Combined) 

7th April 2003 
26 November 2002 
 

30th Session 
(2004) 

26th January 
2004 

23

24

20 HMG Cabinet on 31st January 2001 has decided to ratify the CEDAW Optional Protocol with the reservation and
has already proceeded for the deposit of intention to the United Nations Secretariat.

21 Source: ILOLEX Database of International Labor Standards of International Labor Organization at www.ilo.org
22 http://www.un.org
23 See CEDAW/C/NPL/1
24 See CEDAW/C/NPL/2-3
25 ibid

As of now, Government of Nepal has shown its commitments to the international community by
ratifying, or acceding human Rights instruments, including instruments specifically related to
women and children and taking part in the international conferences in order to ensure gender
justice combating human trafficking and underlying issues of gender-based violence.  The
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Government of Nepal has thus virtually undertaken to abide by international human rights
instruments. As mentioned earlier, the ratification of the international human rights treaties and
conventions constitute a sound basis for rationalization of the domestic laws.  The performance of
government in application of international instruments is however poor. The following weaknesses,
for instance, in relation to combat trafficking and administration of justice will justify the assertion:

· The Trafficking of Persons (Control and Punishment) Act,26 1986, provides for a range
punishment engaged in trafficking of persons, but it fails to protect the interest of victims. The
Act does not provide for any compensation for victims. The monetary penalty imposed to the
convicted persons goes to the State’s treasure. The Act thus disregards the human rights interest
of the victim which disregarded human rights of victim as a person.

· The physical and mental sufferings or damage or stigma sustained by the victim has not been
taken into account while prosecuting the offenders. The victim has no stake at the criminal
proceeding, except she/he being the witness to the prosecutor. The victim has no say at all in
the course of criminal trial. The State regards that the crime is committed against the State but
not to the dignity of the victim. The protection of human dignity of the victim is not a matter
of concern for criminal justice system.

· Restoration, repartition and social reintegration of the victim neither an issue of law nor the
concern of the criminal justice system. The victimology perspective has been fully ignored
both by the legislation and criminal proceeding.

· The Government has sound environment to say that her statements related with the crime done
against her made serious and prioritized intervention to rationalize the said statue. Moreover,
it has not made attempt to ratify the Trafficking Protocol, 2000.

 4.2.3. Major International Human Rights Instruments not Ratified/Acceded by Nepal:

Nepal has yet to ratify a number of other important international human rights instruments, including
the Trafficking Protocol 2000. There may not be any rational reasons to stay back from ratifying
the Protocol and rationalize the Trafficking of Persons (Control and Punishment) Act whereas, the
Government has ratified the Slavery Convention. Since its nature violates fundamental Human
Rights of victims of trafficking, it has no reasons to ignore ratifying the said convention. The
following is the list of treaties and conventions yet to be ratified by Nepal:

Box No. 3(a): UN Conventions

SN Instruments/Adoption Date of Entry  
into Force 

1. International Convention on Status of Refugees, 1950 1954 
2. International Convention on Migrant Workers, 1990  
3. 
 

Rome Statute on International Criminal Court, 1998 2002 

4. 
5. 

Convention on the Status of Stateless Persons, 1954 
Convention on the Reduction of Statelessness, 1954 

1960 
1975 

6. Protocol Additional to Geneva Conventions (Protocols I 
and II), 1977 

1978, 1979 

7 Convention on Consent to Marriage, Minimum Age for 
Marriage and Registration of Marriages, 1962 

1964 

8 Convention on Nationality of Married Women, 1957 1958 
9 Trafficking Protocol 2000  

26 The literal translation of the Act is “Immoral Disposition and Sale of Bodies (Control and   Punishment) Act, 1986.
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Box No. 3(b): ILO Conventions27

4.2.4. Internalization and Enforcement
Situation of Human Rights
Instruments:

Enforcement of international human rights
instruments is far from satisfactory state.
Stereotype mind-set policy making and
enforcement officials have been one of the
major reasons behind it. Since 1990, the
Supreme Court of Nepal has made some efforts
to internalize the provisions of international
human rights instruments in practice. The case
of Reena Bajrachaarya vs. Royal Nepal
Airlines30 is one of the most pro-active
interventions of the Supreme Court. In this case
the Supreme Court made attempt to enforce the
value of CEDAW for the purpose of ending the
discrimination in employment terms and
condition between men and women. However,
the Supreme Court has not maintained a similar
position on other issues. The description of the
1999 Report of Danida is worth mentioning here.

“Prison conditions remain poor and
lengthy pre-trial detention, judicial
susceptibility to political pressure and
corruption, and long delays before trial
remain problems. Violence against
women, trafficking in women and girls
for prostitution, forced labor and child
labor, including forced child labor, also
remains serious problems…”

SN Instruments Date of Adoption 
1. C 105 Abolition of Forced Labor Convention 1957 
2. C 87 Freedom of Association and Protection of the Rights 

to Organize Convention 
1948 

Box No. 3(c): SAARC Conventions
SN Instruments Date of Adoption 
1. Convention on Preventing and Combating Trafficking in 

Women and Children for Prostitution, 2002 
2002 

2. Convention on Regional Arrangements for the Promotion 
of Child Welfare in South Asia, 2002 

2002 

28

29

4.2.5.Situation of enforcement obligation in
combating trafficking of women:

As mentioned above, Nepal is obliged to comply
the ratified international instruments by taking
legal and other appropriate measures. Following
are the extracts of the initial and periodic reports
and the concluding remarks issued by the
Committee on CEDAW in relation to
suppression of trafficking and exploitation of
prostitution guaranteed in Article 6 of the
Convention:

Initial Report31:

· Traffic in human beings, slavery, serfdom
or forced labour in any form are all
prohibit ed by Article 20 of the
Constitution. Every citizen is provided
with the right against any form of
exploitation.

· The chapter “Relating to Trafficking in
Humans” of the Muluki Ain prohibits the
act of selling persons, and has declared
such act a criminal offence. Section 1 of
the chapter prohibits taking a person out
of Nepal to sell him or  her. The
Trafficking in Human (Control) Act,
1986 provides punishment of
imprisonment for a period of up to IS
years for trafficking.

27 Out of 184 Conventions of the ILO. The 2 Conventions of significance that have not been ratified by Nepal is given
in Box 3(b).

28 igned in 10th SAARC Summit held in Kathmandu in 2002
29 Ibid
30 Writ No. 2812 (2057), See Supreme Court Judgments on Constitutional Issues (part 1) compiled by Nerendra

Patahk (Published by Pairavi, 2001).
31 ee Paragraphs 65-71 of the Initial Report at CEDAW/C/NPL/1, (23rd November 1998)



51

KSL

· Nepali legal provisions regarding the
punishments for trafficking in women
and for rape tend to protect the interests
of women. Combating prostitution is
rendered more difficult by widespread
underdevelopment, poverty, illiteracy,
and lack of employment opportunities.

· Punishments for rape outlined in the
chapter on “Rape” of the Muluki Ain vary
according to the age of the victim. If the
victim is below 14 years, punishment is
imprisonment for six to ten years; while
rape of a  victim over 14 years is
punishable by imprisonment for a period
of three to five years. In both cases, the
victim receives half the property of the
offender as compensation. If a rape
victim kills the offender during the act
of committing or within an hour
afterwards, she is immune from
punishment. If a rape victim kills her
attacker after the one-hour period, she
will be punished with a fine not
exceeding Rs. 5,000 and imprisonment
not exceeding 10 years.

· A large number of girls and women,
especially from poverty- str icken
mountain districts, are being trafficked
to Indian brothels every year. It  is
estimated that more than 100,000 Nepali
women have been trafficked to Indian
brothels.

· The Trafficking in Humans (Control) Act,
1986 prescribes strict penalties for those
involved in any aspect of human
trafficking for prostitution. The statute
prohibits the sale and purchase of humans
for any purpose. Acts like taking persons
to foreign countries for the purpose of
trafficking; enticing or alluring women
into prostitution, or coercing them by
undue influence, fraud, threat, or any
other means; and pandering are a ll
criminal offences punishable by five to
twenty years of imprisonment.

· Enforcement of the act seems to be very
weak, as only about 345 cases have been

registered from 1992/93 to 1994/95.
Apart from prosecutions filed through
this act, the government has no other
program for checking the problem.

Concluding Comment on Initial Report

The committee commented and questioned
regarding trafficking in girls. The government
representative Mr.  Tirtha Man Shakya
responded that – “Nepal’s initial report
indicated that about 100,000 Nepalese women
were in Indian brothels, but the figure was now
about 200,000. The phenomenon had begun
decades ago, when women from hill areas had
been brought to Kathmandu as housemaids,
When the feudal society fell apart in 1951, most
of the employers migrated to India, bringing
their housemaids with them. With reduced
income, they had been unable to maintain such
maids, so they turned them over to brothels. The
problem had not been seriously addressed until
1975, the International Year for Women.
Further, HIV/AIDS had drawn more attention
to the problem.” 32

The government representative further added
about the legal measure adopted by Nepal by
stating – “A new bill to control trafficking had
been passed in 1986, he said, making trafficking
punishable by up to 15 years imprisonment. But,
the number of cases brought to the law was very
low, primarily because the women involved
were illiterate and unable to maneuver in the
legal system. Trafficking had not stopped with
that bill, but rather had increased. He drew
attention to the convention on trafficking in girls
and children, which was to be adopted at the
South Asian Association for Regional
Cooperation (SAARC) summit, to be held in
Kathmandu this month.”

Periodic Report33

Trafficking in women for the purpose of
prostitution (paragraphs 33 and 34 of the
concluding comments)

The Government has adopted a three-pronged
strategy to address the problem of trafficking.
It consists of law enforcement measures, income

32 See paragraph 5 of the press release of Women’s Anti-discrimination Committee WOM/1141, www.un.org/News/
Press/docs/1999/19990618.WOM1141.html. visited on 1/29/2004.

33 Paragraphs 7, 34-38 of the CEDAW/C/NPL/2-3, (7 April 2003)
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generation schemes, and educational
opportunities. Besides, rehabilitation plans are
in place. MWCSW has taken the lead in
formulating a national policy in this regard.
MWCSW is working as the focal point for
implementing measures against trafficking in
women and children (paragraphs 30-37).

· The Government has given a  great
emphasis on enhancing educational
opportunities for women. Major
programmes include higher enrolments of
girls in schools, non-formal education, and
education for school dropouts (see
paragraphs 61-68). The Government is also
working with civil society organizations,
social workers, media persons, and girl
students in promoting awareness among
people, focusing on highly affected areas.
Media campaigns have also been launched
against trafficking. Two networks
comprising several NGOs have been
actively promoting this cause: National
Network against Girl Trafficking and
Alliance against Trafficking in Women in
Nepal. Further, the UNS Task Force on
Trafficking and the Inter-agencies Task
Force on Trafficking are also actively
engaged in addressing the problems of
trafficking.

· In view of the need for special care and
protection of the victims of crimes related
to trafficking, MWCSW has started
running a  ‘women self-reliance and
rehabilitation home’ since 1998. Civil
society organizations are also being
encouraged to run such centres. Many
NGOs are doing this mobilizing, among
others, the support of international donors.
In addition, many NGOs are working at the
grassroots level for the prevention of
trafficking. In order to address the problem
of the girl children at risk, some NGOs have
initiated childcare shelters to accommodate
street girls, homeless girls, orphans,
destitute girls, and those who have been
subjected to trafficking. The Government
has created a favourable policy
environment for such activities. Also some
UN agencies are providing assistance in
this regard.

· Also the Judiciary is interpreting legal

provisions on trafficking in a favourable
way for the victims of traffickers. For
example, in a case involving the first
information report (FIR) by a woman
(Durga Dhimal v. HMG), the court has
ruled that “the statement of the woman who
lodged the FIR is reliable and must be taken
as evidence in this case” and put the burden
of proof on the offender (Nepal Kanoon
Patrika 2054:332). This has encouraged the
victims of trafficking to file an FIR.

· In the context of Nepal, trafficking in
women is also a trans-border problem.
Nepal is, therefore, willing to cooperate
with the neighbouring countries in
addressing this problem. This should
happen within the framework of SAARC
(South Asian Association for Regional
Cooperation). At the SAARC level, a
Convention on Preventing and Combating
Trafficking in Women and Children for
Prostitution has been signed at the 11th
SAARC Summit held in Kathmandu in
January 2002. During the Summit, SAARC
Heads  of State or Government also
expressed their collective resolve to treat
the trafficking in women and children as a
criminal offence of serious nature. It was
also agreed to establish a voluntary fund
for the rehabilitation and reintegration of
the victims of trafficking. Nepal has also
participated in the 1st and 2nd World
Congresses against Commercial Sexual
Exploitation of Children held in Sweden
and Yokohama in 1996 and 2001
respectively and is committed to taking up
this theme at the international level.

· It is obvious that these measures take time
to bear fruit. However, it is encouraging to
note that there is a slight decrease in the
number of trafficking cases in the country.
It has come down from 117 in 1996-97 to
110 in 1998-99 with a jump to 130 in 1997-
98 (MWCSW 2000:25). Caution should be
taken in reading these figures, as they
represent only the reported cases. There are
many cases, which remain unreported.
Trafficking, therefore, persists as a major
problem. One major shift observed in this
activity has been that of location. As many
social organizations and government bodies
have launched campaigns against
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trafficking in women in the most affected
districts in the mountain region, traffickers
seem to have started their activities in new
areas on the international border. On the
other hand, new market destinations seem
to have been identified by the culprits,
creating an increased need for vigilance
among law enforcement agencies. On the
face of resource crunch, rehabilitation of
victims has also become a major challenge.
They have to be provided jobs, and there
is a need for attitudinal change in the
society towards them. Besides, efforts have
to be made at the community level to
control trafficking. All socio-political
groups should be mobilized towards this
end. Coordination of these activities
represents another major difficulty.

The South Asian Judges also have paid

attention towards combating human
trafficking. The workshop held in
Kathmandu adopted mainly the
commitment for an adequate regional
judicial mechanism as follows:

· The members of South Asian community
should have a centralized tribunal or court
to deal with regional trafficking received a
general acceptance from all members
present.

· A draft instrument is required to be
prepared for constituting such a tribunal
under the active participation of National
Judicial Academy and circulated among the
member of the South Asian countries.

· The modalities have to be finalized as to
how best we can achieve.34

4.3.1. Constitutional Guarantees:

In the line of Article 20(1) of the 1990
Cons titution, Artic le 20 and 29 in the
fundamental rights of the Interim Constitution,
2007, has guaranteed the rights of women,
including physical or mental violence against
women,35 right against exploitation by explicitly
mentioning that “the traffic in human beings,
slavery and serfdom or forced labor in any
form” shall regarded as the exploitation” and
thus punishable. Any act contravening thereto
is, therefore, punishable as a criminal offence
respectively. Pursuant to the said constitutional
provision, the act of trafficking of persons is a
criminal offence against the state. However, the
Interim Constitution like 1990 Constitution has
failed to define the offence of trafficking of
persons from the perspective of human rights—
offence of trafficking of persons is simply taken
as a crime under the public law, i.e. violation of
the public order in the society. The interest of

survivor is thus apparently ignored. The
physical and mental harm and violation of the
human dignity of the survivor are overshadowed
by the overwhelming concern of the issue of
public moral and law and order.  While the
Interim Constitution has without doubt deplored
the act of trafficking as a serious crime against
the State, it has failed to view the crime from
the perspective of human rights against slavery
of persons.

Nonetheless, the Interim Constitution has
stepped forward towards gender equality legal
frameworks in Nepal. In the preamble it makes
promise to address all problems related to
gender discrimination and violence. Interim
Constitution’s article 20 provides protection to
women against discrimination on the ground of
sex36. This article ensures right to reproductive
health including right to reproduction. In
addition, the Article guarantees right against any
form of physical, mental and any other types of

4.3. OVERVIEW OF SUBSTANTATIVE (National) LEGAL FRAMEWORK ON
PREVENTION AND PUNISHMENT OF THE CRMIE OF TRAFFICKING

34 ee for detail the Judges Workshop on Combating Trafficking in Women and Children, National Judicial Academy,
Nepal, p. 138

35 ee Article 20(3) of the Interim Constitution
36 Sub-article (1) provides: “No discrimination shall be made only on the ground of someone being woman”. Sub-

article (2) says: Every woman shall have right to reproductive health and right concerning reproduct ion”. Sub-
article(3) provides: No woman shall be subjected to physical, mental and any other forms of violence, and any such
act shall be liable to punishment in accordance with law”.
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violence. The Interim Constitution has
enshrined Article 20 as a special protection to
women against discrimination and violence.
Though implicitly, it grants women the control
over their ‘sexuality’. Article 29 explicitly
guarantees the right against exploitation.37 It
says that no practice of any kind that exploits
women may be justified as culture or tradition.38

The said article explicitly puts ban on selling
of human beings and to place anyone on the
condition of ‘bonded laborer’ and slavery or
servitude.39 Similarly, the act of engaging
anyone in forced labor is prohibited too.40 These
guarantees together with right to equality of
sexes and freedoms to inviolability of personal
liberty provide the Constitutional framework
against the ‘exploitation of persons for any
purpose’, and as such it can be said that the said
article provides a guarantee against trafficking
of persons.

The right to equality41 and individual liberty42

along with the right against violence,
exploitation and slavery or servitude provides
for a constitutional basis for legal framework
to the prohibition and punishment for the crime
of trafficking of persons. While the protection
afforded by the constitution agains t the
trafficking is explicit , the intention, as
mentioned above, is primarily concerned with
promotion of ‘public morale’ rather than the
‘security and protection of inalienable dignity
of the person affected by the crime’.
Nevertheless, the definition of exploitation put
forward by the Interim Constitution together
with its explicit prohibition on slavery and
servitude offer wider ‘perspective to consider
the crime of trafficking of persons from the
person’s human rights perspective. To construe
Article 20 and 29 of the Interim Constitution,
the following jurisprudential propositions can

be made:

· As the act of trafficking of persons for any
purpose deprives the personal liberty victim
of to make decision about her/his life, it
obviously establishes the condition of
slavery or servitude. This condition being
defined by the Interim Constitution as
‘exploitation’ is a violation of fundamental
human right guaranteed by the International
Human Rights instrument such as UDHR,
ICCPR, Slavery Convention and
Trafficking Protocol. These international
instruments provide a basis as well as scope
for interpretation the Interim Constitution’s
Articles 20 and 29.

· While the Constitution literally prohibits
the act of trafficking of persons being
inspired by the need of ‘promoting public
morale’, it does not hinder scope of
interpretation of the said provisions in the
light of human rights instruments. The
Interim Constitution thus does not create
an obstacle to ‘define the act of trafficking
of persons’ as an offence against the
humanity and human dignity.

· Sexual violence is gender based crime
envisioned to be addressed by the
Constitution with special measures. One
can undoubtedly assert that ‘the sexual
violence or exploitation is the worst form
of physical and mental violence against
women’. Trafficking puts women’s life in
highest danger situation of violence.

· Nepal has been a party to all fundamental
international human rights instruments. In
the meantime, the Interim Constitution, like
the 1990 Constitution, has enshrined the
principle of ‘delivery or dispensation of

37 Sub-article (1) provides: “Every person has right against exploitation”.
38 Sub-article (2) provides: “”No one can be subjected to exploitation in the guise of custom, tradition, and usages”.
39 Sub-article (3) provides: “Selling of human being, subjection to slavery and forced labor are prohibited”.
40 Sub-article (4) provides: “No one shall be subjected to forced labor”.
41 Article 13(1) of the Interim Constitution provides: Every citizen in the eyes of law are equal.  No one shall be

deprived of equal protection of law”.  Sub-article (2) provides: “No discrimination shall be made to any citizen in
application of the general laws on the ground of religion, varna, caste, sex, origin, language or ideology’.

42 Article 12 (1) of the Interim Constitution provides: “Every person shall have right to live with dignity and no law
shall be made prescribing the death penalty’.  Sub-article (2) guarantees: “No individual liberty of person shall be
infringed without law’.

43 Article 100 provides: “The Judicial power of Nepal shall be exercised by judicial institutions in accordance with
this Constitution, the other laws and the recognized principles of justice”.
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justice in accordance with, inter alia, the
recognized principles of justice.43

Inviolability of individual dignity is one of
the cardinal principles of justice. The
Interim Constitution thus does receive
legitimacy from international human rights
instruments as well as recognized
principles of justice.

The constitutional framework thus provides an
adequate basis for right-based approach to
combat trafficking and also to develop a
‘concept of restorative justice system’ that
provides space to victims in the system of
justice. The right based-approach in justice
system demands recognition of following
principles:

a. Access to justice is equally guaranteed to
the ‘victims of crime’, and their
rehabilitation repartition and reintegration
in the society psychologically, socially
psychologically and financially is a matter
of concern for justice.  Article 20 and 29
of the Interim Constitution provides an
adequate basis for this principle.

b. Trafficking of persons violates the dignity
of victim; hence the concern of justice
cannot be confined to ‘punishment of
offenders’ only. The interest of protecting
the human dignity of the victim should be
prime concern of the system of justice.

c. The law and justice system should view the
crime of trafficking from the perspective
of ‘slavery and servitude’. The act of
trafficking cannot be simply viewed as an
‘issue of public morality’. In true sense, the
trafficking is an instrument of ‘slavery or
servitude’.

4.3.2. General Legal Framework under
the Muluki Ain (Law of Land) 1964:

Section on Human Traffic of the New Muluki
Ain has defined the ‘traffic in human being’ as
a crime punishable with terms of imprisonment.
Clause 1 of the Section44  prohibits any ‘act of

taking any person or persons, by fraud or
enticement, out of the territory of the country
with an intention of selling’. The same clause
has made such act punishable by 10 to 20 years
of imprisonment, and has also prescribed the
same punishment for  those involved in
‘purchasing the person or persons’.

Clause 2 of the Section prohibits the separation
of a minor person or any one having mental
disorder without consent of his/her legal
guardian. It also puts restriction on an act of
enticing such person or persons for separation
from their legal guardians. Such an act is
punishable by an imprisonment up to 3 years of
imprisonment and a fine of five hundred rupees
or the both.

This Section provides no ‘concept of restorative
justice’. The victim’s interest is neither a matter
of concern to the State nor to the system of
justice. Victim’s role in the process of
investigation and prosecution is nothing more
than that of ‘a witness of prosecutors’.  This
Section on ‘Traffic on Human Being” has the
following apparent weaknesses or lacunas:

· The crime of trafficking in human being
has been considered an offence against the
State, so that the punishment of the offender
is what is ‘defined as appropriate justice’.
The remedy to the victim is not a matter of
concern for justice.

· The concept of rehabilitation of victim is
entirely lacking in the said law. This section
neither provides for State’s support to
‘rehabilitation of, or compensation to,
victim.

· The said section does not even pay little
attention to the ‘physical or psychological
trauma’ suffered by the victim.

Most fundamentally, this Section on “Traffic
on Human Being” has no concept of restorative
justice at all. It is thus nothing but a piece of
statute imbibed by conventional notion of
criminal justice, in which the punishment for

44 “No person shall entice and take any human being out of the territory of Nepal with the intention of selling him/her,
or take him/her outside of the territory of Nepal and sale him/her. In case any person has taken somebody for sale
in foreign countries, and is arrested before he can do so, he/she shall be punished by an imprisonment for a term of
ten years. In case the sale has been completed, he/she shall be punished by an imprisonment for a term of twenty
years. In case the purchaser is traced out within the territory of Nepal, he/she shall be sentenced to the same
punishment as the seller”.



56

KSL

offender is emphasized only for the purpose of
maintaining law and order. One more element
of such law is to ‘extract pecuniary penalty’
from the offender as a source of revenue for the
State exchequer. This law stands at notion of
‘zero-protection’ of the human dignity of
victims and their family members.

4.3.3.Specific Laws to address Human
Trafficking:

The Trafficking of Persons (Control and
Punishment) Act, 1986, is currently the ‘specific
statute to deal with the crime of trafficking of
persons for any purpose. Muluki Ain’s Section
on “Traffic of Human Being” has lost practical
significance following the promulgation of the
Trafficking of Persons (Control and
Punishment) Act, 1986.  Previously, the section
dealt with all crimes relating to trafficking of
human being, especially trafficking of women
and girls for the purpose of prostitution. While
the Section continues to exist, it has virtually
no scope of application on issues that have been
covered by the 1986 statute.

4.3.3.1. Fundamental Features of the
Trafficking of Persons (Control and
Punishment) Act, 1986:

This Act promulgated primarily in order to
combat the growing menace of trafficking in
women and girls for prostitution. The problem
of trafficking in women and girls for prostitution
became phenomenal during the 1980s. Large
number of women and girls had already been
trafficked to Indian brothels.45 The growing
number of trafficking of women and girls for
prostitution in India necessita ted the
promulgation of a specific statute.  Obviously,
once the Act got promulgated, as stipulated by
Clause 4 of the Section on Preliminary

Arrangement of the New Muluki Ain, the
application of the New Muluki Ain’s Section
on Traffic of Human Being was replaced by the
provisions of the 1986 statute.46  Meanwhile,
the Section 11 of the 1986 Act restricts
application of other statutes in matters or issues
covered by this Act47. The Trafficking of
Persons (Control and Punishment) Act, 1986,
is, therefore, the specific law relating to crimes
of trafficking in human beings.

a. Definition of Trafficking of Persons:
Section 4 of the 1986 Act includes the
following acts within the definition of
trafficking of persons:

- Selling of human being for  any
purposes;

- Taking any person to foreign territory
with an intention of selling;

- Involving any woman in prostitution
by enticement or allurement or fraud,
or threat or coercion, or by any other
way or means; and

- Abetting or assisting or conspiring and
making attempt to carry out any of the
above mentioned acts.

These acts are made strictly liable to
punishment, imprisonment as well as the
fine. These acts defined crimes against the
State and thus are prosecutable in
accordance with provisions laid down by
the State Cases Act (2049), 1993
(previously State Cases Act (2017) 1964.48

These are defined as ‘non-bail able
offences’ under Muluki Ain’s Clause 118(2)
of the Section on “Court Procedure
Management”.49

b. Punishment: Under section 8 of the Act,
the above mentioned acts are liable of

45 Sangroula, Yubaraj, 2000. Condemned to Exploitation: Trafficking of Women and Girls. Community Surveillance
System against Trafficking. Kathmandu School of Law

46 Clause 4 of the Section on Preliminary Arrangement restricts application of Muluki Ain if there is specific law
promulgated by the Parliament on the given issue.

47 Section 11, Trafficking of Persons (Control and Punishment) Act, 1986 “No matter what is provided for by Section
on Human Traffic of New Muluki Ain relate

48 Section 9 provides: “His Majesty’s Government will be the litigant in cases under this act and those cases will fall
under Annex I of the State Cases Act, 2017 V.S. (1963).

49 According to this Clause, the Court may place the offender into judicial custody,  in any crime in which the terms
of imprisonment on conviction is three years or above,  based on reasonable ground or immediately available
evidence to believe that the offender has committed the crime. “An individual engaged in selling a human being
shall be punished by a term of imprisonment of 10 to 20 years”.
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following punishments:50

- 10 to 20 years of imprisonment for the
crime of selling a person.

- 5 to 10 years of imprisonment for the
crime of taking a person to a foreign
territory with an intention of selling.

- 10 to 15 years of imprisonment for the
crime of forcing a  woman into
prostitution.

- 5 years of imprisonment for the crime
of abetting or assisting or conspiring,
or making attempt to accomplish the
above mentioned acts.

Sub-section 5 of Section 8 also provides
for the pecuniary penalty. In addition to the
imprisonment, the accused convicted of the
crime of selling person is liable to pay the
amount of fine equivalent to the amount
involved in the transaction. The Act,
however, does not render the person liable
to the punishment, who is engaged in
buying the persons for prostitution, or
forced labor or slavery.

c. Special Provisions: Trafficking of Persons
(Control and Punishment) Act, 1986
enshrines the following special provisions:

· Extraterritoriality: The jurisdiction of
the Act extends to crimes committed
by accused in territory of other
countries.51 According to this
provision, any person found convicted

of committing crimes under Section 4
of the Act can be tried in Nepal made
liable to punishment in accordance to
Section 8 of the Act.

· Presumption of Guilt: Considering
the complexity of the situation
associated with this kind of crimes, the
Act has made a special provision of
shifting the burden of proof on the
defendant to establish that ‘the person
being taken across the border of the
country was a relative and taken for
bonafide purpose’. This provision has
often been invoked to require the suspect
to prove that the person being taken
across the border was not meant for
selling or being engaged in prostitution.
This means that the suspect has to
discharge the evidentiary obligation to
prove his/her innocence.52

· Witnessing of First Information
Report (FIR) Trial Judge: Unlike in
other crimes, the victim filing the FIR
on the crime of trafficking must be
immediately brought to the
acknowledgement of the trial judge by
the prosecutor. Upon such complaint,
the victim is interrogated by the trial
judge on the alleged crime and the
statement is recorded immediately.
The FIR is then accordingly confirmed
by the trial judge. The investigation of
the crime does not start till the FIR is

50 Section 8(1)
“An individual engaged in selling a human being shall be punished by a term of imprisonment of 10 to 20 years”.
Section 8(2)
“An individual who takes a person abroad with the purpose of selling him/her shall be punished by a term of
imprisonment 5 to 10 years”.
Section 8(3)
“An individual who makes a woman engaged in prostitution by undue persuasion or enticement or coercion or
threat or by any other means shall be punished by a term of imprisonment from 10 to 15 years”.
Section 8(4)
“An individual who conspires for committing any act, or assist to commit such act or makes an attempt to encourage
any one to be engaged in such act shall be imprisoned for a period not exceeding 5 years”.

51 Section 3 provides:  “An individual performing a crime deserving punishment according to this act while residing
outside the Kingdom of Nepal will be treated as if she or he had performed such crime while residing inside Nepal
and action will be taken in accord with this law. No Permission to do act of Women Trafficking: No body is allowed
to perform an act of women trafficking”.

52 Section 7 (1) provides: “If a woman is being taken to a foreign land by any person other than her guardian or her
close relative and if anybody lodges a complaint under article 5 that she is being taken away to be sold out or to
have her engage in prostitution, the accused shall prove that she is not being taken away for those purposes.
Subsection (2) provides:  “In accord with sub-article (2) of article 6, the accused shall prove that the statement
attested by the court is false.
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witnessed and confirmed by the trial
judge.53

These three features mark the difference of
procedures applicable in course of investigation,
prosecution and adjudication in crimes relating
to trafficking of persons. These features are
often criticized as violation of fair tria l
principles on the following grounds

a. As opposed to Article 14(2) of ICCPR, and
general principle of presumption of
innocence, the accused is subjected to
prove the innocence. This provision in fact
relieves the investigators and prosecutors
from responsibility of procuring evidence
beyond the r easonable doubt. Key
informants suggest that the provision is
adversely affecting the interest of justice

as many accused are simply acquitted for
absence of evidence to sustain the charge.54

The presumption of guilt  theory is
prejudicial to the victims themselves.

b. Nepal has adopted the adversarial system
of criminal justice, in which the suspect has
right to remain silent. There has been a
clear protection against coercion to make
statement. Moreover, the Constitution
explicitly guarantees the right to be treated
as innocent till the guilt is proved.55

Despite several weaknesses and criticisms, the
1986 Act provides a ‘specific legal framework
for combating the crimes of trafficking of
persons’. It  deals the issue of trafficking
seriously, and provides a specific framework for
penal system for crimes related to trafficking.

There are number of other statutes that
complimentarily establish the anti-trafficking
legal regime in Nepal. While the Trafficking of
Persons (Control and Punishment) Act, 1986,
is a primary statute to ‘enable the law
enforcement agencies to combat trafficking’, the
following additional statutes provide scope for
prevention and criminal proceeding of
trafficking offences:

4.4.1. Children Act 1991:

This Act was promulgated after the ratification
of the Child Rights Convention, 1989.  The

4.4. COMPLIMENTARY LAWS

primary objective of the Act is to ‘protect the
rights and best interests of the children’. These
rights cover child’s physical, mental and
intellectual development. In order to provide the
child an atmosphere of healthy physical and
mental development, the Act prohibits any kind
of act that   engages or uses a child in an immoral
profession.56 Similarly, the Act provides that no
child shall be engaged in a work that cause
adverse impact on health of the child or is likely
to cause adverse impact on the life of the Child57.

As the Act provides for the care, protection,
development and welfare of the child, state has

53 Section 5(2) provides: “The police shall submit any complaint lodged under sub-article (1) to the nearest district
court and if the court finds a reasonable ground to take action in relation to it and issues an order to that effect, the
police shall make necessary investigation”. Section 6 (1) reads: “If the individual who lodges a complaint under
article 5 is a person taken away to be sold or be engaged in prostitution or sold out or have engaged in prostitution
and if such person is present, her statement shall immediately be heard in the presence of a government advocate
and the person shall be taken to the nearest district court to have the statement attested within twenty-four hours.
Subsection (2) reads: “ If in accord with sub article (1) the statement made by the individual who has lodged the
complaint is brought to have attested, no matter what is written in the act currently in practice the concerned justice
shall read the statement and have it read out to the person who has made it, and if it is found to have written what
the person had exactly said, he or she should attest it accordingly and if it is not found to be exactly what the person
had said, he or she should attest it mentioning what different things it contains”.

54 For list of key informants see the Annex B. The statement of the key informants is confirmed by a study done by
CeLRRd in 2002. The study entitled “Trail Court System in Nepal” (2002) reveals that the acquittal rate is alarming,
i.e. around 30%. See at p. 72.

55 Sub-article (5) of Article 24 of the Interim Constitution, 2007, provides: “No person shall be condemned as guilty
until the charge against him/her is proved’. Similarly, sub-article (7) reads:  “No person shall be compelled to be a
witness against himself/herself”.

56 Section 16 of the Children Act 1991
57 Section 18, Ibid
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obligation to safeguard the child from any form
of exploitation. Violation of these provisions
by specially engaging children in immoral
activities such as pornography and sexual
activities will attract the application of the
Trafficking of Persons (Control and
Punishment) Act, 1986. The Children Act, 1991,
is thus an additional statute to widen the scope
of anti-trafficking legal regime.

4.4.2. Child Labor (Prohibition and
Control) Act, 2000:

The Child Labor (Prohibition and Regulation)
Act, 2000 has prohibited engaging a child below
the age of fourteen years in work58. Similarly, it
has prohibited engaging a child in any of the
hazardous business referred to in the schedule
of the Act59. The Act also prohibits engaging a
child as a labor against his/her will in a way of
persuasion, misrepresentation, false promise or
fear of undue influence60. Taking of child across
the border for such purpose falls within the
‘definition of trafficking’. This Act, in addition
to Trafficking of Persons (Control and
Punishment) Act, provides a mechanism to
prevent trafficking of children.

4.4.3.Birth, Death and Other Vital
Events (Registration) Act, 2033
(1976):

 The purpose of this Act is to establish, and to
consolidate the system of registering incidents
like birth, death, marriage, divorce and
migration etc. Under section 2(a) of the Act
incidents like birth, marriage, divorce and
migration are defined as vital personal events
needing registration. The section 2(b) defines
migration as change of residence of person from
one VDC or municipality to other VDC or
municipality within Kingdom Nepal for the
period of more than six months. As per the Act,
such migration is to be registered.  The
movement of people from Nepal to other
countries for the purpose of changing the
residence is also defined as migration. The
period of time is taken as essential element of
migration under the Act, as no movement from
one place to other for less than period of six

months is considered as the migration.

Section 4 of the Act requires the senior member
of the family to provide information on
migration in the prescribed form within 35 days
the incident take place. However, the non-
compliance of the provision does not attach
sanctions, except personal benefits in certain
administrative matters. The enforcement of this
Act is therefore very week. Moreover, the
ignorance of law among common people is
widespread, which also reduces the possibility
of the Act’s enforcement. The procedure is
tedious and no people friendly too. Concerned
people have to follow unnecessary formalities
and spend long time for obtaining the certificate.
To be very frank, the bureaucracy is not friendly
to people. No registration can be easily obtained
without bribing the concerned employees. In
such a circumstance, the general people are not
very much encouraged to invoke the law. The
importance of this Act in developing a
‘surveillance system is vital’. The registration
system may provide a strong ‘back-up system
for the law enforcement mechanism’.

4.4.4. Foreign Employment (Second
Amendment), Act, 2054 (1998):

Section 12 of the Act restricts license holder
agencies to provide foreign employment to the
minors and women. Pursuant to the section, a
person who has not attained the age of eighteen
years is defined as minor. While the restriction
on women to seek employment abroad violates
the right to ‘equality of sex’ guaranteed by the
Constitution, the objective of the restriction was
to reduce vulnerability of trafficking of women
for sexual exploitation. The provision tried to
protect women as vulnerable class through
protectionist approach. However, the section is
absolutely restrictive to women as it prohibits
employment of women in foreign countries
without prior approval of Government. The
provision is apparently contradictory to article
13 (1) (2) & (3) of the Interim Constitution of
Nepal, 2007. This provision is therefore it violate
the personal identity of women. Under the Act
the “guardian” means father or mother in respect
of unmarried woman and husband in respect of

58 Section 3(1) of the Act
59 Section 3(2) of the Act
60 Section 4 of the Act
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a married woman. If the above mentioned person
are not available then at least 21 years old elder
or younger brother of the joint family in respect
of unmarried woman and father-in-law or mother-
in-law living in the some joint family in respect
of a married woman.

This provision of the law has been quashed by
the Supreme Court. However, the Act by
prescribing a number of requirements to fulfill
before leaving the country for oversea works
has significantly helped to develop preventive
mechanisms against trafficking.

4.4.5. State Cases Act, 1993, and
Regulations:

The State Cases Act, 1993, and Regulations
provide the most specific procedures concerning
investigation, prosecution and adjudication of
trafficking crimes. While many procedures are
governed by the Court Management Section of
the New Muluki Ain, the primary source of
State’s authority ‘ to investigate and prosecute’
trafficking crimes lies on the State Cases Act.
The detail of procedure is dealt in Chapter 4.4.

The State Cases Act, 1993, has defined the crime
of trafficking of persons an offense against the
State.  Apparently, it obliges the state to
investigate and prosecute the offense. As
provided for by the Act, the investigation is
initiated by the complaint about the offense by
the victim or any person having knowledge
thereof. The complaint of the victim is recorded
by the concerned government attorney, the
prosecutor, and authenticated by the judge of
the concerned district court. The victim then
becomes an important witness of the prosecutor.

The Trafficking of Persons (Control and
Punishment) Act, 1986, is one of the very few
statutes which recognize the principle of extra-
territorial jurisdiction. Obviously, the Act
stipulates to have the extension of the jurisdiction
in any crime committed under this Act beyond
the frontiers of Nepal. As such, any crime relating

to the trafficking taken place in the foreign
territories is cognizable in the courts of Nepal.

4.4.6. Proposed  Bill on  Criminal Penal
Code and  Procedures 2001(2058
B.S.), 61

This proposed bill is drafted in order to
accumulate the criminal penal provisions as
well as the criminal procedures in a separate
code. Section 7 of the draft Code incorporates
crime of trafficking of persons only in the
provision of investigation. This Bill is totally
failed in defining trafficking. However; it has
provision related with the prostitution which
may have implicit relation with the Trafficking
for the purpose of prostitution. The provision
restricts the act of prostitution for the economic
benefit and shall be penalized for up to 3 years
imprisonment or fine or both.62 Similarly,
Persons who are found being engaged in the
activities of prostitution or influence or attract
for such activities shall be punished for up to 3
years imprisonment and fine.63  The draft Code
also prescribes the punishment for knowingly
providing the house, land or vehicles for the
purpose of prostitution with up to 3 months
imprisonment or fine or both and the property
used for such crime shall be seized.64 The Code
also stipulates the exceptional provision of
‘camera hearing’ may be provided including in
the case of trafficking of persons.65

The Code is inadequate in terms of not defining
the term ‘trafficking’ and lacking the required
nexus with the crime of prostitution. However,
it seems consistent with the Convention for the
Suppression of Trafficking in Persons and of
the Exploitation of Prostitution of Others, 1949.
The convention’s provision in criminalizing the
act of “any person who keeps or manages or
knowingly finances or takes part in financing
of brothel or knowingly rents a building or other
place or any part thereof for the purpose of
prostitution’66 is more or less same as
criminalized by Draft Code mentioned above.

61 Though this Proposed Bill is not enacted by the Parliament, it has made an attempt to cover and accumulated all the
provisions related with the criminal Justice system so it had played a significance role in the 11th amendment of
Muluki Ain

62 Proposed  Bill on  Criminal offences Procedural 2001(2058), Article 115
63 ibid,  Article 116
64 Id, Section 118
65 Id, Section 107 under the notwithstanding clause
66 See Article 1(2) of the Convention
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4.5.1Basic Premise or Foundation of
the Administration of Criminal
Justice:

After 1951, Nepal has chosen to adopt an
adversarial model of criminal justice. Article
100 of the Interim Constitution 2007, like
Article 84 of the 1990 Constitution, by
guaranteeing enforcement of the recognized
principles of justice, provides a fundamental
basis for the functional legitimacy of the
adversarial system. Pursuant to the said article,
the courts of Nepal must exercise the power
relating to justice in accordance with provisions
of the Constitution, the statutes and the
universally recognized principles of justice. The
recognition of the enforceability of the
recognized principles of justice is explicit, and,
as such, it virtually subjects all components of
criminal proceedings to the sanctity of minimum
international standards of criminal justice. As
a matter of fact, any violation of rights
pertaining to fair and impartial justice would
result automatically in violation of Article 100
of the Interim Constitution as well as the
minimum international standards of criminal
justice. From this discussion, one can conclude
that the recognized principles of justice together
with provisions of the Interim Constitution and
laws provide a functional premise to the
criminal justice system in Nepal

Article 100 of the Interim Constitution thus
stipulates the criminal justice proceedings in
Nepal to firmly stand on the minimum
international standards for criminal justice, which
have been encapsulated in the form of fair trial
rights.  Article 100 has been as the ‘grund norm’
in relation to the system of justice in Nepal, from
which all laws and institutions concerning
criminal justice derive their legitimacy. The
expression of the Article clearly requires all
criminal justice institutions to act in accordance
with the of provisions of the Constitution, other
laws and the recognized principles of justice.,67

Nepal, like other democratic nations which have
a written constitution, subscribes to the concept

4.5. OVERVIEW OF PROCEDURAL FRAMEWORK

of supremacy of the Constitution, and
consequently this principle operates as an
instrument to limit the scope of the institutions
of justice to use discretionary powers in matters
of justice.

Most importantly, Article 100 of the Interim
Constitution of Nepal has expressly established
the recognized principles of justice as an
integral and fundamental part of the Nepalese
legal system. This expression is not new to
Nepal as the 1990 Constitution had enshrined
similar provisions. Obviously, Nepal has at least
two decades’ history of working with such a
premise. The constitutional enshrinement of the
recognized principles of justice as a basis for
the administration of justice has some specific
implications, which are as follows:68

a. This expression gives the Supreme Court a
great scope for action even if the word
recognized qualifies the power granted
somewhat by insisting that there must be
consistency in the application of principles
of justice to justify its decisions not on a whim.

b. While the Supreme Court cannot go beyond
the Constitution while applying the
recognized principles, the recognition of
such principles gives the Supreme Court a
power to interpret the laws of Nepal in the
light of such universally recognized
principles, such as those enshrined in the
UDHR and other international Human
Rights instruments.

c. Most importantly, by recognizing the
enforceability of the recognized principles
of justice, the Interim Constitution of Nepal
has expressly endorsed the universal values
of justice.

While the Supreme Court has never tried to
explain what actually the phrase recognized
principles of justice means in practice, it is
definitely not an easy task to do. However, any
attempt to define the scope of enforceability of
such principle should keep in the mind a fact that

67 The Supreme Court of Nepal has elaborately analyzed importance and scope of this principle in Nanda Kumari
Rawal v. Ministry of Industry and others,  NKP 1994 (2050), p.180

68 Supranote 1 at, p. 453.
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Nepal has resolved to follow the adversarial
system of justice, and in the light of this reality
one can infer that the phrase ‘recognized principle
of justice’ implies to those principles that are
historically developed within the premise of the
common law system. Hence, these principles, inter
alia,  include (a) the right  to fair trial that includes
certain basic privileges such as unrestricted access
to legal counsel and avoidance of involuntary
confession as the basis of conviction, and so on;
(b)  the prohibition on penal condemnation of
anyone without fulfilling due process
requirements(c) the balancing of interests; (d)the
doctrine of limitation on police powers; (e) the
separation of the roles of investigating, prosecuting
and adjudicating agencies, etc.

In the context of natural law, the recognized
principles of justice can be seen as the principles
of natural justice, one of the most important
attributes of which is the procedural fairness.69

The principles of natural justice are coextensive
with the right to hearing-known to English law
as the principle of audi alteram partem, which
means that even where there is no specific
requirement made by the statute or rule for
showing cause against action proposed to be
taken against an individual that affects his/her
rights, the duty to give a reasonable opportunity
to be heard will be implied. This concept of the
right to hearing has already been endorsed by
the Supreme Court of Nepal in Lalit Ratna
Sakya v. Ministry of Forest and Soil
Conservation,70 in which it has held that “the
opportunity to be heard fairly as enunciated by
the principle of audi alteram partem is an
established principle of natural justice in
Nepal”. This principle has imminent role to play
in ensuring fairness of the criminal proceedings.
Since it has been constitutionally endorsed that
a recognized principle of justice would be
followed by courts in administration of justice,
it has been implied that no criminal trial can
take away the liberty of persons without

ensuring a right to adequate hearing to the
persons charged with an offence.

It is clear from the above discussion that Article
100 has provided a strong basis for enforceability
of international human rights laws. The
enactment of the Treaty Act in 1993 has provided
a statutory backup to this stipulation as its Section
9(1) has specifically granted supremacy to the
international treaties and conventions in case of
contradiction between domestic laws and such
treaties or conventions that are ratified by Nepal.
Sections 9(1) of the Treaty Act and Article 84 of
the Constitution are thus mutually reinforcing
provisions. Moreover, the recognition of the
enforceability of the recognized principles of
justice as indispensable instruments of justice
under Article 84 has provided an open access
for the entry of universally enforced human rights
principles to the justice system of Nepal as an
integral part of it. In this way, the legal framework
of the criminal justice system of Nepal is
grounded on a solid foundation of modern
principles and approaches, at least in theory.

In every society, the body of the substantive and
procedural rules associated with the
investigation, prosecution and adjudication
procedures together with appropriate sentencing
policy constitute the legal framework of the
criminal justice system of that society. In Nepal,
the prevailing ‘framework’ of the criminal
justice system has come to this shape passing
through a rugged course of historical
development. Yet, as reflected in the following
discussion, the course of development does not
always show up an encouraging and progressive
trend in receiving or adapting the modern
principles of justice, applying the flexibility in
remoulding institutions and restructuring the
overall system to achieve the international
standard in order to ensure justice for all.

The modern history of the criminal justice
system in Nepal has completed 50 years.71 In

69 Joshi, D.M. 1996, “The Principle of Natural Justice: Constitutional Protections” in Esseys on Constitutional Law,
Vol. 25. Nepal Law Society: Kathmandu.  pp. 13-33.

70 NKP 1994 ((2050) p. 118
71 Legal and judicial systems in the long history of authoritarian regimes were fully coined to defend the interests of

ruling class and the feudal structure of the government system. The judiciary was placed on control of executive.
Particularly during the Rana regime, the courts had been fully subjected to authorities of the Rana Prime Ministers
and courtiers.  Accordingly, the criminal justice system was shaped in the line of coercive inquisitorial model, in
which the suspect had to prove his/her innocence. The confession was used as a conclusive evidence for conviction
(See on Hudgson 1880, “Some Accounts of the System of Law and Police as Recognized in State of Nepal” in
Kanoon, a monthly Journal issue no. 45 Vol. 14: Lawyers Club, Kathmandu).  Initiatives for reforms in the system
took momentum only after 1951, after the democracy was established.
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this course, varieties of legislative instruments
have been introduced with a view to reform and
modernize the system. Yet, these instruments
still fall short to meet the required standards.72

The confidence of the population over the
system is thus reportedly low.73 The success rate
of the prosecution is extremely low, which raises
a serious question about the standard and quality
of the investigation and prosecution works.74

This proportion of failure manifests the bleak
performance of the criminal justice system. It
indicates two possibilities: firstly, the human
rights violation is widespread, and secondly, if
not so, the system has been converted into a
paradise for criminals. Moreover, this situation
indicates to a wider gape between the level of
efficiency, understanding and professionalism
of the prosecution and adjudication systems.75

The failure rate leads to multiple assumptions
about the situation. Firstly, the failure is caused
either the inefficiency or lack of professionalism
of on the part of the prosecutors or the
irresponsibility of the judiciary to the social
safety. Secondly, the failure is caused by the
lacking of coordination in works between the
crime investigators and prosecutors. Thirdly, the
criminal justice system in Nepal does not
function as a cohesive system. Last, but not
least, the relation between criminal justice

institutions and the society is defective.
Whatever the reasons might be, one can
conclude that the impact of the higher
proportion of prosecution is catastrophic both
for the human rights protection and safety of
the society. If the relationship between the
investigating and prosecuting agencies is sound,
then one has to conclude that the adjudication
system suffers from serious irregularity or
malfunctioning.76 But from any angle, the
proportion of the failure of the prosecutions
plainly demonstrates that the system is not
smoothly functioning.

The effect generated by massive failure of the
prosecution is immense over victims.
Especially, the failure of prosecution in cases
like rape, sexual violence and trafficking of
women and girls has far reaching impact on
every aspect of lives of victims and their
families. Women’s accessibility to justice has
been identified as a serious problem of the
criminal justice system in Nepal.77 A study
conducted by CeLRRd being confined on 71
cases directly rela ted to women, like,
trafficking, rape and violence against women
indicates that criminal proceedings in Nepal has
not been able to safeguard the rights of victims.78

The study shows that 54% out of 71 respondents

72 35th Meeting of the UN Committee on Torture has made serious comments on consistent failure of the Nepalese
criminal justice system to prevent the abuse of powers and torture by investigating agency, which results in denial
of fair trial. The fairness and impartiality of the criminal proceeding is being consistently suspected by the
international community. See on Alternative Report, 2004 and UN Press Release, September 2005.

73 See on Report of the National Poll on Judiciary conducted by Nepal Law Society, 2002.
74 A per the survey of 10 years’ performance of the prosecution conducted by CeLRRd/TAF (2002a at p. 60) based on

annual reports of the Attorney General’s Office, the success rate of prosecuted cases is approximately 55%.  However,
this figure excludes so-called public offences adjudicated by DAO. The proportion of success avoiding public
offences is downsized to 40%.  In the upper courts, the proportion of prosecution failure is further greater. In
appellate level, for instance, the failure rate is around 79% (See on Poudel, Kedar, 1999, “Problems Manifested in
Prosecution System and the State of Government Attorney in Nepal, in Nyaydoot, Year 23, Vol. 69, no 6). This rate
of failure is seemingly alarming.

75 Prosecutors are commonly criticized by judges for their indifference to fulfill obligation on burden of proof. In a
regional consultation meeting of judges held at Kathmandu on 22-23 October, 2003, all participant judges pointed
out to government attorneys’ inactive participation in the trial proceeding. In opinion of judges, the government
attorneys often failed to actively discharge the burden of ensuring appearance of witnesses their testimony.  They
often deplete their responsibility of testimony and cross-examination of witnesses. Reportedly, the higher frequency
of adjournment of trial by government attorneys has also adversely affected the process of speedy trial. Moreover,
they often fail to appear in the trial with adequate preparation.  In the opinion of judges, these problems adversely
affecting the professionalism are major causes for incredibly higher rate of prosecution failure. See on Judiciary’s
Five Years Plan of Action, 2004,  p.39

76 As a study conducted by CeLRRd 1999 (entitled “Analysis and Reforms of Criminal Justice System of Nepal, p.
66) suggests that under present practice of investigation and prosecution, either a large number of innocent persons
are unnecessarily subjected to criminal trial, or a large number of criminal offenders escape the course of justice. In
these both circumstances, the Nepalese society becomes a paradise for criminals. This also shows a r ampant
insensitivity of investigators and prosecutors in matters of human rights.

77 CeLRRd 2000, Baseline Survey on Criminal Justice System of Nepal, p. 124
78 Ibid.
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reported that police had mentally harassed them
during their investigation. 37% of the
respondents reported that the police didn’t
promptly register the first information report
regarding their case after an allegation of crime
had been made. 21% of the respondents reported
that police didn’t arrest the alleged offenders.79

4.5.2Equal Protection Jurisprudence
in Nepal:

Interim Constitution’s Article 13(1) has
guaranteed equal protection of general laws to
all citizens. To enforce this guarantee, the Sub-
article (2) prohibits the State to commit
discrimination in application of the general laws
of the country. The Sub-article (3), on the other
hand, prohibits the state to commit
discrimination in any matters amongst citizens
on the grounds of sex, caste, religion or political
ideology and so on.

Importance of Article 13(1) lies on its
requirement of equal treatment to all citizens.
Theoretically, its importance lies s on its moral
quality to the effect that equality is good, and
that it ought, in some cases, to exist, and that is
so in spite of the obvious ways in which persons
are unequal in strength, talent, capacity and
intellect. The claim that human beings are equal
is fundamental in all respects, regardless of
obvious differences. It connotes that all human
beings deserve equal treatment in certain kinds
of affairs, the affair of application of law being
the most important one. The Supreme Court of
Nepal in Iman Singh’s case80 has given effect
to this principle with unequivocal words. In this
case, the court struck down Section 1(3) of the
Military Act, 1959, which empowered the
Military court to try a non-military person, for
the charge of, among other things, encouraging
soldiers to breach any provision of the Military
Act. This case was decided by the Supreme
Court in the light of the principle of equal
protection of law guaranteed by the Article 11(1)
and declared Section 1(3) of the Military Act

as void. The equal protection clause ensures
similar treatment in course of criminal
proceedings, irrespective of sex, varna, caste,
origin, ideology and other differences such as
nationality. One of the most significant
connotations of the equal protection clause is
that no different treatment can be afforded to
people during administration of criminal
justice’. Legitimacy or legality of Section 7 of
the Trafficking of Persons (Control and
Punishment) Act, 1986, is thus in question as
this provision, in contradiction to the principle
of presumption of innocence and prosecutor’s
burden of proof, puts burden of proof on
accused.81 In this regard, the criminal justice
system of Nepal conflicts with its counterparts
in the region.82  As mentioned already, the
shifted burden on accused is adversely affecting
the efficiency and effectiveness of the trial of
trafficking cases. Since accused has the burden
under this provision, the police and prosecutors
simply neglect their responsibility which
ultimately results in failure of respect fair
prosecution.

4.5.3Liberty Jurisprudence in Nepal:

Interim Constitution’s Article 12 (2) provides
protection to persons against deprivation of
personal liberty save in accordance with law.
Sub-article (1) prevents the State to enact any
law that prescribes death penalty. In the ordinary
meaning, the word liberty means freedom from
all physical restraint and coercion of any sort.
This guarantee provides a safeguard against
illegal encroachment in the personal liberty of
persons. The Supreme Court in Amber Bahadur
Gurung’s83 case has pertinently interpreted this
principle. In this case, the Court ordered the
District Police Office to take disciplinary
actions against those police officers who
resorted to illegal detention without paying heed
to legal requirements and warned the Police
Headquarters to keep tight supervision in future
over its subordinate officers around the country.

79 Id.
80 Iman Singh v. HMG, NKP, 1993 (2049) p.710
81 Section 26 of Evidence Act provides that burden of proving allegation lies on those who make allegation. As a

matter of fact, the obligation of prosecutor to discharge the onus of proof is absolute. But Section 7 of Trafficking
of Persons (Control and Punishment) Act shifts this burden on accused. As a matter of fact the provision violates
the ‘equal protection clause of the Constitution’.

82 In Bangladesh and India, such provisions are not practiced.
83 Amber Bahadur Gurung v. Tribhuvan International Airport Security Police Guard, NKP, 1993 (2049) p.31
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Plainly speaking, Article 12 (2) provides
guarantee against any deprivation of personal
liberty save in accordance with law. This
Article, therefore, impregnates the criminal
justice system with ideas of fairness and
impartiality and the goals of protecting the
fundamental freedoms and protection of
personal liberty. Obviously, every member of
the society has an expectation that the criminal
justice system consciously holds the sanctity of
fundamental freedoms and personal liberty in
all circumstances and steps of its functioning.
As a matter of fact, a person brought to a trial is
entitled to fair trial under the requirements of
Article 12(2).84 A failure to a fair trial violates
the minimum constitutional standards of
personal liberty85and fair tria l cannot be
accorded if the tribunal or judicial authority
charged with hearing is not fair. The scope of
fair trial under Article 12(2) includes elements
such as trial by public hearing, speedy trial, bail
as a privilege of suspect, right to cross
examination and right to appeal. Similarly,
Article 12(2) provides a premise for protection
against cruel and unusual punishment.

The bail law of Nepal, however, does not meet
the standards expected by the liberty
jurisprudence discussed above. The following
weaknesses in bail law place the liberty of
suspect into a vulnerable condition:

· The Nepalese criminal justice system does
not have a provision of bailment during the
police custody for investigation. As a matter
of fact, once the suspect is placed in arrest,
the detention becomes mandatory.
Investigation of offence is virtually not
possible in Nepal without detention of
suspect. This practice provides no place for
operation of the principle of ‘presumption
of innocence’.

· Detention aggravates the high indulgence
of police officers for interrogation resulting
with confession of suspect. The increased
reliance on confession destroys prospect of
scientific or forensic investigation of the
crime. The prosecution is thus generally
founded on the subjective grounds, which

ultimately is a major cause of failure of
prosecution. In many trafficking cases, the
prosecution is largely dependent on
statement of complainant and confession of
accused. In the given failure rate of the
trafficking cases, the coercive interrogation
leading to subjective ground of prosecution
is the major cause. Obviously, the victims
of trafficking are double victimized. 86

· Due to defective bail laws, persons arrested
for enquiry are necessarily detained. The
wrong practice of interrogation and
obsessive reliance on confession as a crucial
evidence, the suspect is necessarily
prosecuted. The liberty is thus seriously
jeopardized. Many innocent persons are
languished behind the bars, and criminals
are able to protect them. This trend also
adversely affects the interest of victims.87

4.5.4Procedural Safeguard
Jurisprudence in Nepal:

Article 24 of the Interim Constitution enshrines
provisions directly and immediately associated
with the fair and impartial criminal proceedings.
By guaranteeing and safeguarding the following
specific rights of citizens to fair and impartial
trial, it provides a basis for independent
functionality of various agencies involved in the
operation of criminal justice:

a. No person shall be punished for an act that
was not punishable by the law when the
act was committed (Article 24.4)

b. No person shall be prosecuted or punished
for the same offence in a court of law more
than once (Article 24.6)

c. No person accused of any offence shall be
compelled to be a witness against himself
(Article 24. 7)

d. No person who is arrested shall be detained
in custody without being informed, as soon
as may be, of the grounds for such arrest,
nor shall they be denied the right to consult
and be defended by a legal practitioner of
their choice (24. 1 and 2).

84 Yagyamurti Banjade v. Bagmati Special Court, NKP, 1971 (2027), p.57
85 Irvin v.Dowd, 366 US 717, 722 (1961)
86 For detail see, CeLRRd/TAF, 2002. Trial Court System of Nepal. Kathmandu, Nepal.
87 Ibid.
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e. Every person who is arrested and detained
in the custody shall be produced before a
judicial authority within a period of twenty
four hours after such arrest (Article 24.3).

f. No person shall be treated as guilty until
the offence is established (Article 24.5)

Article 26 (1) protects persons from torture and
sub-article (2) makes the torture a crime and
entitles the victim to obtain compensation. As
it is clear from the set of procedural guarantees,
one can say that Article 24 projects a blueprint
of the broader theoretical as well as procedural
framework of the criminal justice system of
Nepal. As a part of the fundamental structure,
the criminal justice system of Nepal envisaged
by Article 24 prohibits operation of criminal law
with retrospective effect, and fully protects
persons from the danger of double jeopardy.
Since it prohibits arbitrary arrest and detention,
it virtually prevents the state to use the criminal
justice system as an instrument of police power
to suppress persons. To ensure that the state is
not indulged in abuse of power, the citizen’s
right against self-incrimination is fully
protected, and the right to legal assistance has
been guaranteed in all stages of criminal
proceeding. Most importantly, the person’s right
to be presumed innocent is guaranteed too. This
safeguard calls for the following minimum
standards to be fulfilled:

· Involuntary confession is inadmissible as
admission; hence coercive interrogation is
prohibited.

· Prosecution of suspect must be based on
factual or objective evidence.

The criminal trial of trafficking cases faces
serious weaknesses in this regard. The
Trafficking of Persons (Control and
Punishment) Act suffers from following
principal-defects:

· Collectively, these guarantees instill fair
trial values and principles as indispensable
criteria for the legitimacy of the criminal
justice system. Moreover, these guarantees
ensure the enforceability of the criminal

justice system in accordance with minimum
standards laid down by the international
human rights law concerning fairness and
impartiality of the criminal proceedings.88

· The adversarial principle of right against
self-incrimination has been adopted by the
Nepalese legal system since 1959. This
right had been used as early as 1959 in Jit
Bahadur v. Coal Ore Office89 in order to
enforce the right of person to be presumed
innocent during criminal trial. This
presumption is regarded as one of the great
principles of justice, and the essence of due
process of law. The Supreme Court of Nepal
had accepted the principle as a prerequisite
for protection of the right against self-
incrimination. In the light that the Interim
Constitution like the 1990 Constitution has
adopted as ‘recognized  principles’ of
justice as the basis of delivery of justice,
the Statute that rejects the principle of
‘avoidance of self-incrimination’ does
contradict with the Constitution as well as
international human rights principle.

· The right against self-incrimination is
understood as an obligation of the
prosecutors to prove the charge beyond
reasonable doubt. It also imposes obligation
on all actors of criminal justice to treat
suspects as innocent persons, and failure to
do so will result in violation of one of the
most cardinal principles of fair trial. The
provision in Article 14(3), therefore, must
be given a wider construction. The burden
of proof under the Evidence Act is to be
carried by prosecutor and the most vocal
analysis of this right in recent times
appeared in the case of Chandra Bahadur
v. Cabinet Secretariat.90 In this case, the
Supreme Court laid down that it is for the
prosecution to establish the guilt of an
accused and that the accused need not make
any self-incriminatory statement, because
he has the right to remain silent. In this
context, a self-incriminating statement is
one which either actually incriminates the
accused or considered by itself makes the
case provable against the accused. In this

88 See at Article, 6, 9 and 14 of ICCPR
89 Jit Bahadur v. Coal Ore Office, Thaar No. 2 of  1959 (8/5/2015)
90 Supreme Court Bulletin 1. 1995 ((2051)



67

KSL

regard, the Supreme Court has made a
significant body of case law, which tends
to protect persons against self-
incrimination. Thus, a confession made in
police custody is not admissible against the
accused, unless it is substantiated by other
independent evidence.91 This benign
development has, however, in practice been
nullified by the trial courts. As the analysis
of empirical findings under the present
study has established in subsequent
chapters, the confessional statements are
indiscriminately used by the trial courts,
which in fact provide a source for vicious
circle for abuse of power and torture.  The
Trafficking of Per sons (Control and
Punishment) Act exists in contradiction to
this principle.

4.5.5. Overview of Framework of
Criminal Proceeding with Special
Reference to Trafficking Cases:

 The following statutes have elaborated the
constitutional framework of criminal justice by
providing mechanisms and procedures for
enforceability thereof:

a. The State Cases Act, 1993:

This Act entrusts the police officers and
government attorneys with responsibility of
crime investigation92 and prosecution
respectively. This Act specifies crimes under
Schedule 1, in which the investigating officers
and prosecutors act on behalf of the state.
Offences under this Schedule are investigated
as well as prosecuted by the state as a party.
The power of investigation and prosecution are

independently enterta ined by the police
investigating officers and government attorneys
respectively. While the government attorneys
can exercise the power of supervision over the
investigation,93 they have no power to interfere
in the procedure of investigation.  Ordinarily,
the police officer has to complete the
investigation of the crime within a period of 25
days from the date of arrest of the suspect.94

While the prosecutor may require the
investigating officer to furnish additional proofs
for prosecution95 of the offence, the police have
full independence to perform acts of
investigation. The final authority of prosecution
lies with the Attorney General, which can be
delegated to his/her subordinates.96 The
investigating officer can detain the suspect
during the investigation subject to remand
obtained from the court. However, no detention
under any circumstance may exceed the period
of 25 days.97 Prosecutors after submission of
the charge-sheet to court participate in the trial
as lawyers of the state.

One of the remarkable features of the 1993 State
Cases Act is that it fully separates the domain
of investigation from prosecution, the former
being independently carried out by the police
investigators. In practice, however,  this
separation has seemingly created additional
problems. As pointed out by participants of
FGD under the present study,98 the increasing
failure of the prosecution after 1990 may be
attributed to the total separation of roles of
police investigators and prosecutors. This
separation has caused a host of problems in the
criminal justice system, a few to mention here
are:

91 Hirapasi v. HMG  NKP 1989 (2045) p.705
92 See at Section 6
93 Under Section 6 of the State Cases Act, the investigating officer has to furnish a preliminary report of the investigation

to Government Attorney immediately after the inception of the investigation. As Section 6 requires, the preliminary
report must furnish information on suspect and any progress so far made on the detection of the crime. Since the
statement of the suspect is to be recorded in presence of the government attorney, it can also serve as an instrument
to supervise the progress of investigation.

94 Section 15(4)
95 Section 17(3)
96 Article 110 (2) of the Constitution of the Kingdom of Nepal 1990. Under this Article, the power to prosecute case

in which the state is a party has entrusted to the Attorney General of the Kingdom of Nepal. However, Article has
enabled the Attorney General to delegate this power to his/her subordinates.  So that the government attorneys, as
subordinates to AG, perform the act of prosecution in districts.

97 As an exception, the detention may be extended to 90 days in offences pertaining to Narcotic Drugs and Corruption.
The Narcotic Drugs (Control and Punishment) Act and the Corruption (Control and Punishment) Act enable the
investigating officers to request for detention of suspects for 9o days for investigation purpose.

98 Annex B1 and B2



68

KSL

As per Section 9(1), the suspect’s statement is
recorded in presence of the prosecutor, the
government attorney. However, an intensive
interrogation carried out by police investigators
independently takes place prior to recording is
performed in the prosecutor’s office. As several
studies, including the observation of
interrogation process under the present study,
have shown that the torture is phenomenally
practiced during interrogation resulting with
almost every suspect confessing the crime. The
recording of suspect’s statement in presence of
prosecutors without his/her any involvement in
interrogation is meaningless. In fact, the
witnessing of formal recording of statement by
prosecutors provides a very strong ground for
legitimacy of the tainted confession. The most
serious failure in this regard is the absence of
practice to call the interrogating officer for
testimony and cross-examination in the court.
It is one of the basic rules of the fair trial that
an accused has right to ‘cross-examine any
evidence that affects his/her interest of
justice’.99 The practice of trial courts accepting
the extra-judicial confession of accused as an
evidence to convict or acquit him/her without
cross-examination of interrogators is one of the
most serious shortcomings of the Nepalese
criminal proceeding.

Section 9(2) of the State Cases Act has thus
virtually ended the significance of Section 9 (2)
of Evidence Act which stipulates confession to
be voluntary to be admissible as evidence. It is
also contrary to the spirit of Article 24 of the
Interim Constitution which, among other things,
guarantees the right against self-incrimination,
because the section includes the recording of
the sta tement of suspect as a mandatory
procedure.

Once investigation is completed, the police
investigators rarely show concern to the
criminal case. The completion of the
investigation with confession of suspects is
registered in the list of successful cases,
meaning that the police investigator has nothing

more to do in the given case. This practice is
the most serious factor of causing failure of
cases, especially the trafficking cases. Victims,
who form the most important witnesses of
trafficking cases, are never protected by the
police. Obviously, they are often compelled to
change their statements.

Virtually, the present State Cases Act has placed
prosecutors under the police control. It is
because the prosecutors have no powers to play
roles in the investigation process. If the police
do not think any particular case non-
prosecutable, the prosecutors have nothing to
do.  Similarly, the entire prosecution is
dependent on evidences independently collected
by the investigators.

b. Evidence Act, 1975:

This Act obliges the state to discharge the
burden of proof of guilt beyond reasonable
doubt.100 A confession furnished to the
investigating officer by the suspect voluntarily,
and in a state of full consciousness, is admissible
evidence in the court.101 Exhibits, depositions
of witnesses, opinions of the experts and other
relevant facts and descriptions constitute the
evidence agains t the suspect.102 Yet, no
deposition of the witness is entertained by the
court unless it has been confirmed by testimony
given at the court, and the cross-examination
of the witness is conducted by the adverse
party.103 The respons ibility of ensuring
appearance of witnesses at the court lies with
respective parties.104 However, under certain
circumstances, the trial court may take initiative
to ‘procure’ evidences. This provision in this
regard is provided by the Clause 115 of Section
on the Court Procedure Management of the
Muluki Ain. In practice, however, the provision
of ‘burden of proof ’ is in crisis as  the
prosecutors and police hardly take any efforts
to satisfy this ‘legal obligation’. Once the case
is dumped at the court, the prosecutors take
almost no initiatives to ‘meaningfully defend’
it in the court.105

99 Justice Cruz, Constitutional Law, Manila.
100 See at Section 25.
101 See at Section 9(1) (2)
102 Section  22-53
103 Section 50
104 Clause 144 of Section on Procedure Management of the Muluki Ain
105 See for detail “CeLRRd, 1999.”Analysis and Reforms of Criminal Justice System of Nepal”.Kathmandu, Nepal
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One serious weaknesses of the Evidence Act is
its ‘over-generalization’ of criminal offences.
The Act fails to provide special treatment to
certain typical crimes such as trafficking, rape,
incest, etc. These crimes involve ‘sexual
element’ often to be proved, where the statement
of the victim constitutes major evidence. With
respect to such privacy-sensitive cases, the
Evidence Act contains the following
weaknesses:

· It does not provide ‘mechanisms to protect
privacy of victims’. Victims are exposed
to the courts, and the cross-examination
taking place in the court often
psychologically destroys the victim.106 The
failure to protect the privacy of victims,
many of them simply chooses not to file
the case. They believe that ‘they would be
re-victimized once they appear in the police
and the court’.107

· Many important evidences on cases such
as trafficking are gathered in countries the
victims are trafficked to. However, such
evidences are admissible only after they are
‘testified’ at courts.108 But it would simply
be impossible to summon persons from
such countries to ‘testify in the Nepalese
court’. For instance, often girls are rescued
by police personnel in trafficked countries,
and they sign an affidavit or deposition.
Such affidavit or deposition, however, is
not accepted as evidences by the Nepalese
courts simply on the ground of lack of

‘testimony of the makers of the affidavit
or deposition’.

c. Judicial Administration Act, 1992:

Pursuant to this Act, the District Court, as a
court of first instance, functions as a trial court
for all criminal offences, except otherwise
provided by the law itself. Obviously, the district
courts, subject to special provisions made by
Statutes creating jurisdiction of other
institutions and special courts, is entrusted to
take trial of offences.109 The trial begins once
the charge-sheet is submitted by the government
attorney. The Judicial Administration Act is
mainly related with the issue of ‘jurisdictions
of courts’. Accordingly, the following courts
exercise the following jurisdictions:

· Pursuant to Section 7, the District courts
have jurisdictions over all cases as court
of first instance. Obviously, both in civil
and criminal matters, the cases originate
in the district courts. As a trial court, the
district court is a court of fact and law both.
The major function of the trial court is thus
related to examination of evidence.

· The Act provides first appeal jurisdiction
in all cases to the Appellate courts. 110

· According to Section 9 of the Act, the
Supreme Court is the final Appeal court.
As such it has the final say on any case.
Besides, the Supreme Court has review
jurisdiction of its judgments111

106 This statement is supported by this case study. “Anita (name changed) was a 18 years girl working in a local
restaurant in Chabahil, Kathmandu. She had rented a room in a flat, where a couple with their six years’ son also
had room rented. The boy often visited the girl and they became attached to each other. Finally, the girl became
friend to the family through the child. The father of the child made her ‘sister’, and the tie between them became
very strong. One day, the man proposed the idea of going to Delhi for buying “Kashmire Kurta-salwar’ as do
business, and in the meantime enjoy sight-seeing in Delhi. Anita together with man, his wife and son went to Delhi.
But once they arrived in a city to India, she knew that it was Bombay, not Delhi. By the time she had known reality,
she had been sold to a brothel. After two years she had been able to escape and come back to Kathmandu. She
started working in a restaurant and fell in love with a ‘trekking porter boy’. In the meantime, another girl Sarmial
(name changed) from the same brothel in Bombay had been able to flee and come to Kathmandu. She filed a case
against the brothel owner and the trafficker. She also cited the story of Anita at police office. The next morning the
police came to Anita’s place wanted her to ‘testify’ in the court. The girl was then in a serious dilemma. If she
cooperate the course of justice, she would destroy her life, as the boy would not be interested to marry her. But if
she failed to testify, the traffickers would escape the course of justice. This dilemma was caused by Evidence Act’s
failure to protect ‘privacy of girls like Anita’.

107 For more detail about scenario of ‘trail and violation of privacy of victims’, see CeLRRd, 2000, Condemned to
Exploitation: Impact of Corruption in Criminal Justice System on Women”. Kathmandu, Napel.

108 As per Section 18 of the Evidence Act, a statement of any person would be admissible as evidence only if the
person has appeared in the court personally to ‘testify’.

109 See at Section 7
110 Judicial Administration Act, 1992 Section 8
111 ibid  Section 12
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d. Section on Court Procedure Management
of the Muluki Ain, 1964:

General criminal procedure is provided by this
section, which, inter alia, covers the following:

· Procedure of Bail: Clause 118 (2) provides
substantive as well as procedural law on
bail. According to this clause, an accused
charged with an offence having the
probability of sentence of imprisonment of
not exceeding three years may ask for the
privilege of bail as a matter of right. In other
offences, the trial court has to decide on the
issue based on immediately available
proofs. If the court finds that there is a lack
of immediate or prima facie proofs
incriminating the suspect in the given
offence, he/she may be released on bail with
or without monetary bond or surety of
assets. Obviously, the danger of extra-
judicial confession being used for refusal
of bail looms large here. The procedure of
bail gets initia ted immediately after
submission of the charge-sheet by the
prosecutor. The accused does not need to
submit petition for any motion of bailment.

· Procedure Concerning Search and Seizure:
Clause 172 is the main law in this regard.
This clause requires the investigating officer
to give a notice to the owner of the place or
building to search, which must specifically
state the reason of the search. The same
process applies if the body of a person is
sought to be searched. Pursuant to this clause,
the search process must be necessarily
witnessed by a representative of the Village
Development Committee or the municipality.
The investigating officer has to prepare a
report and get signature of the representative
present along with two other witnesses.

· Procedure for Production of Witnesses in
case of the Failure of the State: If the State
fails to produce a witness who is so crucial
for establishing truth, the trial court, using
the special power under clause 115, can
summon the said witness, and punish in case
of failure to appear.

· Procedure Concerning Issuance of Warrant
to Absconded Offender: According to clause
94, the trial court has to issue warrant to
the offenders who have absconded. The

person has to appear in the court within 70
days of the date of issuance of such warrant.
If he/she fails to do so, the court has to cease
his/her property and pass an order to the
police to capture and submit the person in
the court. If the person remains missing even
after this process, the court has to dispose
the case in abstention, after the lapse of a
period of six years from the date of the
seizure of the property.

e. Police Act, 1956:

This Act creates the authority of police officers
to investigate the crimes as specified by
Schedule 1 of the State Cases Act. The Police
Act is mainly concerned with providing the
structure of the police department, including the
rules of its performance and disciplines.  Section
15 of the Act provides for the powers and duty
of police personnel. According to Section 17,
to achieve the objectives specified by the Act
in relation to crime control, police officers have
powers to enter into and inspect any place
without warrant where drugs and alcohol is
traded or consumed; store, hotel, lodge,
restaurant, or place of gambling, or any place
where ordinarily characterless and delinquent
people assemble. Apparently, the provision
provides sweeping powers to police in relation
to crime investigation.

f.  Special Court Act 1975

Under this Act, the Government of Nepal may
constitute a special court in order to try special
types of offences as required by situation of
expediency.  The Court established under this
Act generally applies the same procedure applied
by other regular courts, save in a circumstance
where a separate Act passed by the Parliament
has prescribed different. The procedure applied
by the special court is thus not unusual.

4.5.6. Analysis of the Institutional
Structure of the Criminal Justice
System of Nepal

a. Failure of Address Policy Issues:

 Effective and efficient criminal justice system
is milestone for the social safety and protection
of rights of people. . Efficient functioning of
the criminal justice system to punish the
criminal offenders and protect the innocents
does deter the possible offenders to engage in
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crime, which in turn promotes the social safety
on the one hand and protects the fairness and
impartiality of the procedures on the other.  To
achieve this goal, a criminal justice system
needs to function as a system created by
cohesive coordination between actors of the
criminal justice system, i.e. courts, prosecutors,
crime investigators and defense lawyers.112

However, the criminal justice system in Nepal,
as discussed hereinafter, demonstrates not very
promising trends. In the context of trafficking
crime, in particular, the situation is disturbing.

A weak criminal justice system helps to beget
offenders as it promotes impunity. It is widely
speculated that the number of persons trafficked
from Nepal across the border every year is over
5000.113  However, the annual number of
prosecution is roughly 150 cases, in which only
roughly 40% of prosecutions are fully
successful. That is to say that accused persons
in 60% of cases are acquitted by court.114 This
situation not only raises the issue of social
safety, but a lso the significance of the
institutions and officials involved in the process
of criminal justice. The condition of impunity
is thus widespread threatening the very fabric
of the law and order situation, justice and the
human rights of victims.

Problems in efficiency of criminal justice
system generally occur if and when it lacks
concrete policies of operation. The criminal
justice system as an apparatus of the State

functions within a defined framework of
concrete policies framed by the Government.
Shamefully, the Government of Nepal has
consistently failed to design ‘polices of justice’.
Prior to 1951, the rudimentary inquisitorial
system prevailed which imposed the burden of
proving innocence over the accused.  It formally
recognized the institutions of justice to ‘inflict
torture’.115 In the remote past, the suspect had
to face ordeal.116 Nepal adopted the democratic
system in 1951, and thereafter it saw a shift from
inquisitorial to accusatorial model. In 1961,
State Cases Act had been promulgated formally
introducing the accusatorial model. However,
the enforcement of the Act was very poor, and
as a matter of fact the reform of the criminal
justice system suffered seriously.

The model of the investigation and prosecution
projected by the Act required adequately trained
human resource, which the country was abjectly
lacking. While the Office of the Attorney
General was set up at the center, it had no
lawyers to assume the role of prosecution. In
districts, the responsibility of prosecution was
entrusted to a lower level of clerical employees
(know as kharidar)  of the District
Administration Office. The prosecution thus
was meaningless in its professional term.117

Immediately after the promulgation of the Act,
the king overthrew the democracy. In this
context, the police force received a significantly
increased importance as a tool to suppress the
political dissidents.118 The role of prosecutors

112 Moore, Prof. Mark. A. 1996-1997 “The Legitimation of Criminal Justice Policies and Practices”  in Perspectives on
Crime and Justice: Lecture Series, Vol 1. Research Report. National Institute of Justice, US Department Justice.  p.49

113 See on Statistics of the actual number of the persons every year trafficked across the border are no consistent and
similar.  See Sangroula, Yubaraj, 2006. “Indo-Nepal Women Trafficking Connection” in South Asian Journal.
URL: www.southasianmedia.net/Magazine/journal/11_currency_union.htm

114 For detail see Annual Reports of the Office of the Attorney General of Nepal. Also See, CeLRRd/TAF, 2002. Trial
Court System of Nepal. Kathmandu, Nepal.

115 The Muluki Ain of 1854 (1910 B.S.) provided that the ‘suspect should be tortured if he denies confession, even
after the accusation is supported by the testimony of witnesses. It reads, “The suspect shall be whipped until he/she
accept the guilt’.

116 Ordeal stopped becoming a major instrument of dispensation of justice by the reign of King Ram Shah. However,
at least in one occasion, the ordeal has been found used by Prithiwi Narayan Shah in 1818. See on Ancient Nepal,
Number 22, Page 10, Archeological Department, and HMG. Nepal.

117 The Attorney General Office was placed at a corner of the Singha Durabar, the secretariat of the Prime Minister. In
districts, therefore, a clerical employee (kharidar at CDO office) of HMG was designated as “district prosecutor’.
He/she had no kind of legal training. In such a situation, the procedural and quality control of the investigation by
prosecutors was not possible.

118 Criminal justice system following the ban on democracy by the King Mahendra in 1961 was used as an instrument
to suppress the leaders and cadres of the political parties.  Police was effectively used with full impunity to torture
detainees to extract confession. Such confession was used to convict them. The police high handiness in the
criminal justice system was thus a common practice, which largely ruled out the possibility of fair and impartial
investigation and prosecution.
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was thus virtually sidelined.  The police
investigators easily prevailed over so-called
untrained and officially low profile prosecutors.

Moreover, the criminal justice system was
virtually used as an important tool to suppress
the political workers defying autocratic regime.
Arbitrary arrest and detention, coercive
interrogation for extraction of confession
accompanied by torture phenomenally, and
random prosecution emerged as common
features of the criminal justice system in that
given context. Confessions had been widely
used by courts, basically for two reasons: firstly,
judges, majority of whom were traditionally
trained on archaic laws, were immensely
influenced by the previous system of justice
which emphasized confession, along with
torture to that end; and secondly, they had very
little sense of independence of judiciary, so that
they readily accepted extra-judicial confession
on that ground that it was obtained by a
government institution.

The principle of accuser’s burden of proof was
almost fully ignored. Prosecutors generally
failed to produce grounded evidence for
conviction. Obviously, once the cases went up
at the appellate level the fa ilure of the
prosecution emerged as a serious problem. The
rate of failure exceeded 50% of the total
prosecuted cases. This situation seriously
eroded the credibility of the criminal justice
system. In 1972, the Evidence Act had been
enacted to address number of problems of the
criminal justice system. However, it failed to
provide for a rule of exclusion of the evidence
obtained illegally and improperly. Moreover, it
has provision that demands for burden of proof
of special claim from the one who makes it. This
provision of the Act thus virtually destroyed the
spirit of the principle of prosecutor’s onus of
proof. The tria l courts by wrong and
mischievous interpretation of this provision
imposed the burden of proving the complaint
of torture on suspects. This interpretation
provided a boon for police investigators to use
torture and degrading treatment to coerce the

suspect to confess with full impunity. Courts
failed to realize the vicious action of the police
to destroy the spirit of fair and impartial trial.
Most shockingly, even the Supreme Court held
the legal sanctity of extra-judicial confession
on the ground that the allegation of torture was
to be proved by the accused.119 The Evidence
Act thus failed to achieve desired reform in the
criminal justice system.

In 1990, Nepal restored to democracy with
immensely high hopes of reforms in all aspects
of the national life. A new Constitution was
promulgated which guaranteed a competent and
adequate justice as one of the basic feature. It
guaranteed the procedural safeguards for fair
and impartial justice as fundamental rights of
persons. In the meantime, Nepal ratified all
important international human rights
instruments, including ICCPR and CAT, and,
the Treaty Act 1991, declared that the ratified
international treaty and agreements would
prevail over the domestic laws in case of
contradiction. In 1993, the new State Cases Act
was enacted replacing the previous one. This
Act fully separated the investigation and
prosecution works. As it exists now, criminal
investigation is entirely the function of police
and if they fail to investigate, the prosecutors
have nothing to do but wash their hands and take
rest. Obviously, if the police do not investigate a
crime or do so very badly, there is hardly anything
that prosecutor can do, except to say that there is
no evidence to prosecute. The desired goal of
reform thus remains largely a myth even after
the advent of democracy in Nepal.

In this context, the Criminal Justice System of
Nepal failed to address the following policy
issues:

a. Relation between investigation and
prosecution agencies: The police institution
as an investigating agency has been given
predominance. The ‘independent and
impartial role of prosecutors to guide,
supervise and monitor the investigation works
has been overshadowed. The prosecution

119 The Supreme Court in Bal Krishna Tharu V. HMG (2054) has held that the burden of proof to show that the
confession was obtained by use of torture goes to the accused. In this case, suspect changed his confessional
statement made in the custodial interrogation.  He told that the statement in the police custody was involuntary; he
confessed there due to fear of torture. The court, however, held that since the accused had failed to prove that the
statement in the police was taken with the fear of torture, the confession made there could be taken in evidence for
his conviction.
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agency is rendered to be subservient to the
investigation. In reality, the investigation is a
part of the ‘prosecution’ itself, but it has been
made a ‘part of the investigation’ in Nepal.
Due to this policy failure, the criminal justice
system is suffering seriously.

b. The State is using the criminal justice
system merely as an instrument of ‘law and
order ’; it does not care the interest of
victims. The crime is committed against the
victim, but his/her stake in the criminal
proceeding is almost ‘zero’. To prosecute
or not is a ‘matter of full discretion’ of the
prosecutor, which is indirectly controlled by
the police. If the prosecutor decides not to
prosecute, the victim has no ‘remedy’. The
concept of ‘victimology or restorative
justice is thus ‘zero’ in the criminal justice
system of Nepal. Particularly, in crimes like
trafficking, rape, etc., this weakness subjects
the victim to a ‘great suffering’. State is
failing in about 60% of such cases, but the
victims have no access to justice.

c. The burden of proof in criminal cases under
the present Statutes is taken by the State.
However, the State relies on the confession,
and has no motivation to research for
independent evidences that objectively
establish the guilt. While the adversarial
model is in application, in principle, the
‘inquisitorial mentality among the actors of
criminal justice system is phenomenal. Even
some laws are directly influenced by this
mentality, the Trafficking of Persons (Control
and Punishment) Act being the most glaring
example. This contradiction often leads to
the ‘situation’ against the victim. One of the
major reasons of the failure of the trafficking
cases directly linked up to this weakness.

d. Trafficking of persons is an organized
criminal phenomenon. The criminal justice
system of Nepal entirely oblivion of this
fact. The agencies of criminal justice are
entirely insensitive to growing menace of
trafficking. They are traditional in view to
treat this crime. The crime simply is taken
as an ordinary crime like theft and murder.

4.5.7Lack of Clarity in Vision of Refor-
ming Criminal Justice System:

As stated earlier, the process of transformation
of the criminal justice system of Nepal into
accusatorial frame started in 1951, with the
promulgation of Apex Court Act, 1952, and
ended with promulgation of the Constitution of
the Kingdom of Nepal, 1990, followed by three
major statutes subsequently, i.e. the State Cases
Act, 1993, Treaty Act, 1991 and Torture
Compensation Act, 1998. Together, these statutes
have fully recognized the rights to fair trial as
foundations of the fairness of the criminal justice
system in Nepal in theory. However, the Narcotic
Drug (Control and Punishment) Act and Human
Trafficking (Control and Punishment Act) by
shifting the burden of proof on suspects have
taken a way again to dilute the adversarial system
with inquisitorial one.

The above mentioned Constitutional guarantees
of minimum standards of fair trial constitute
indicators to measure the fairness of the criminal
proceeding. Any criminal trial in refusal of these
procedural requirements would amount to be an
illegal and improper deprivation of the liberty of
the person. Constitutionally, the criminal justice
system of Nepal, therefore, is committed to
enforce the minimum international standards of
fair trial. The State Cases Act on the other hand
sets a limitation of the detention period for the
purpose of investigation, according to which no
one can grant a remand for detention beyond 25
days. It categorically provides that the judicial
authority must grant the remand on factual
grounds of need for detention. Obviously, the Act
has put the police custody for investigation under
strict oversight of the judiciary. The Torture
Compensation Act stipulates that the detention
authority must perform regular and consistent
medical check up of the detainees.

Pursuant to the Torture Compensation Act and
State Cases Act, the trial court has obligation
to ordain the medical check up of the suspect,
if he/she demand for the same. On the other
hand, the Treaty Act, 1991, has explicitly given
a scope for the enforcement of the international
human rights instruments in Nepal’s domestic
situation.120 Nevertheless, the practical scenario
of the criminal justice system has hardly

120 Section 9(1) of the Act provides that the international treaty or convention ratified by Nepal should prevail over the
domestic law where the latter contradicts with the former. Nepal has ratified International Covenant on Civil and
Political Rights, 1966, and International Convention Agianst Torture, 1984, without any reservation. Obviously,
Nepal is obliged to enforce these international instruments as superior to the domestic laws.
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changed in spite of over a decade of political
and legal changes in Nepal. While the legal
change following the restoration of the
democracy in 1990 has virtually established the
Anglo-American model of adversarial system,
but the practical situation is far from meeting
the very basic minimum requirements thereof.

4.5.8. Lack of Systemic Coordination
and Check and Balance:

 The system as it stands now is for the police to
investigate crimes and submit the report, along
with documents, including evidence discovered,
to the Government Attorney who may thereafter
prosecute the offender. Under the prevailing
law, the criminal investigation is entirely the
function of police department. While the
government attorneys, as prosecutors, may
require the police department to conduct
additional investigation, it is virtually
impossible under the present situation because
of the limited time left for such work. The
prosecutors thus have to accept the investigation
findings too. Interestingly, if the police did not
investigate the crime properly or effectively,
there is hardly anything left for the prosecutor
to support the allegation, except either to say
that there is no sufficient evidence to prosecute,
or to compromise with the basic principles of
professionalism and ethics and prosecute each
and all cases without any objective consideration.
In both the cases, the outcome is the sheer
miscarriage of justice. The situation of cases like
trafficking is simply worse in this context as there
is high risk of impunity as well as miscarriage of
justice. This situation is likely to:

a. Enlarge the potentiality of increased crime
phenomenon, thereby endangering the
social safety. Over the years, as statistics
present, the number of trafficking is sharply
increasing.  Whereas, the number of
prosecution is not making progress.

b. Subject innocents to deprivation of liberty,
social stigma and hardship of life. The
‘mafias’ involved in the trafficking crimes
are not brought to the notice of justice.

c. Criminalize poverty and socio-economic

marginalization, as the weaker section is the
most obvious section of the victimization of
mal-functioning of the criminal justice system.

d. Decriminalize the corruption and
irregularity, as the politically and
economically powerful section of the
society can easily influence the system and
can take benefit from its mal-functioning.

In Nepal, the prevailing practice of criminal
proceeding maintains absolute separation
between function of investigators  and
prosecutors. Obviously, the police investigators
are independently assigned to ‘undertake
investigation of any criminal case’. The
involvement of prosecutors in any sequel of
investigation works is fully excluded. In this
prevailing practice, the linkage between
investigators and prosecutors is absolutely
absent. In this context, the investigation function
is marked by following characters:
· Complaint on criminal offence against any

person may be accepted or denied by the
police department solely. Prosecutors are
neither informed of such complaints nor
consulted thereof. Obviously, the role of
prosecution only starts when the
investigation ends, and where the
investigation is suspended prosecutors have
nothing to do. This practice thus fully
uproots the system of check and balance.

· Investigation is taken as an exclusive and
technical work of police department. This
notion refuses to consider the importance
of legal aspect in the investigation. Legality
and propriety of the investigation process
is thus fully ignored.

· Ordinarily, in principle the investigation is
considered as a part of the prosecution. This
principle demands that the investigation
process must be handled under close and
strategic supervision of the prosecutors.
Quite interestingly, the absolute separation
of functions of investigators and prosecutors
uproots the system of legal control of the
investigation.

· Investigators do not assume accountability
to failure of the prosecution,121 as their

121 The prosecutors are exclusively accounted for the failure of prosecution at courts.  Once the task of submitting
documents of investigation is completed, the case is recorded successful in the record of the investigator. So police
report presents a hundred percent success of the investigation. But the rate of failure of the cases at appellate level
is around 70%. See on Poudel, Kedar 1999. “Problems Manifested in the Prosecution System and State of
Government Attorneys in Nepal” in Nyaydoot, No. 3 Year 30: Nepal Bar Association, Nepal.
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function comes to an end once the
investigation report is submitted to
prosecutors. If the quality or standard of
investigation is poor and hindering the
prosecution, there is nothing to which
investigators must be accountable for.
Obviously, if the police do not investigate
or do so very badly, there is hardly any
thing that prosecutors can do, except to say
that there is not sufficient evidence to
prosecute.

· As the police investigator has power to
assume or refuse initiating investigation of
the crime, the voice of the victim has hardly
any significance. Covertly, this practice
implies that the police investigators assume
the role of crime investigation solely for the
purpose of crime control. The consideration
of the interest of victim is nowhere in the
mind of investigators. When the crime
investigation is taken as an instrument of
crime control but not a means of justice,
the exclusion of prosecutors is usual.

· Because the police department is less
concerned with the issue of due process of
law or fair and impartial justice due to its
excessive indulgence in crime-control
purpose, its reliance on torture as a punitive
as well as coercive tool is bound to be
widespread. This approach ultimately
destroys the potential of investigators for
creative and scientific investigation of the
crime, thereby leading the prosecution to
be solely based on confession.

Above mentioned weaknesses, consequently,
limit the scope of creative and judicious
functioning of the prosecution system. As the
prosecutors have no control on evidence, they
are largely obliged to rely only on documents,
exhibits and witnesses what police investigators
have supplied to them.  Judicious scrutiny of
the conditions and evidence for prosecution is
thus not possible in such a situation.  This state
of affairs compels prosecutors to works only
with two options:  the first, to prosecute each
and every case without analysis of any criteria

of prosecution and its objectives, and second,
to refuse prosecuting cases on the ground of
insufficiency of evidence, and consequently
initiate an institutional controversy with the
police investigators. Unfortunately, both these
circumstances will lead to breakdown of
administration of justice; on the one hand, it
results in massive occurrence of miscarriage of
justice and violation of human rights of
suspects, and on the other it results in severe
injustice to victims and jeopardizes the interests
of society.

Prosecution failure is a source of increasing lack
of confidence of peoples and increased crimes.
Performance audit of the Attorney General’s
Office in Nepal shows that its success rate in
cases like trafficking of persons, rape and other
forms of violence is overwhelmingly dismal.
On the other hand, the growth of such crime
rate is consistent,  and with increasing
urbanization and sophistication of the social
relations, it is bound to be more alarming in the
days to come. Undoubtedly, the ever-increasing
rate of crimes is associated with the
overwhelmingly large failure ra te of the
prosecution, and as such the investigation
authorities and prosecutors must take the
accountability. The alarming situation of
prosecution failure is potential to:

- Criminalize poverty and vulnerability,122

and
- Decriminalize the crime against poor and

vulnerable peoples. Victims of trafficking
and rape are the most affected persons from
these negative trends.

Obviously, for the state in the last 50 years’
history, the reform of criminal justice system
hardly meant more than anything but
amendment of existing laws or formulation of
new statutes. Institutional reform has been an
ignored agenda of the state forever. In this
perspective, , the criminal justice system faces
two  major weaknesses:

a. Lack of adequate and desired growth of
professionalism in a ll sectors, i.e.
investigation, prosecution, adjudication and

122 Those who are poor and ignorant are subjected to incarceration only due to lack of objective and fair prosecution.
Many of them are released from courts, but in the given state of delay they have to spend some years in prisons to
wait for trial of offences which they never committed. The human rights violation of poor and marginalized people
has been a matter of serious concern. Id.
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defense lawyering. The impact of this
weakness is extremely painful in the sector
of crimes such as trafficking, rape, etc.
Victims are totally ignored. They neither
have access to justice, nor any support.

b. Lack of adequate financial and intellectual

resources, especially in the sector of
prosecution and adjudication. The State has
fully failed to ‘invest to develop a system
of cracking down the organized
phenomenon of trafficking’. It has even not
a ‘special unit to combat the crime like
trafficking’.

The definition of ‘trafficking of persons’
confronts with a crisis of varying perceptions
in different times, different places, and different
jurisdictions. As rightly pointed by Radhika
Coomaraswamy,  UN Special Rapporteur on
Violence Against Women, the act trafficking
occurs for a myriad of exploitative purposes
including but not limited to forced and/or
bonded labor, including within the sex trade,
forced marriage and other slavery-like
practices.123 The associated purpose or cause
powerfully influences the process of
‘conceptualization’ the act of trafficking, which
in turn affects the universally acceptable
definition.124

Similarity of many natures between the act of
‘trafficking and smuggling’ of persons’ as well
as the entrenched nexus of trafficking with
‘migration’ also constitute a hindrance in
universally acceptable ‘conceptualization’ of
the act of trafficking. To be succinct, the
following facts or issues engender difficulties
to establish a universally acceptable definition
of the act of ‘trafficking of person’:

· Human rights organizations and activists
emphasize the act of trafficking simply as
an issue of ‘human rights violation’, and as
such they ignore the criminal element of the
act.125

5. DEFINITION OF TRAFFICKING (WITH REFERENCE TO INTERNATIONAL
INSTRUMENTS)

· Trafficking of persons has been condemned
as one of the worst and abject violation of
morality. In this context, the trafficking
person is defined as an act violating the
moral code of the society, and in this sense
it has been essentially conflated with
unacceptable sexual behavior.

· Many societies perpetuate discrimination
against women systematically. In such
societies, the act of trafficking occurs as a
consequence of the subordinated condition
of women and girls. In the context of
degraded value of personality of females
due to ‘imposed subordination’, the notion
of patriarchal domination of women
sexuality is pervasive. This notion ignores
the impact of the sexually exploitative act
against women. Obviously, the act of
trafficking is excluded from the list of
serious crimes; rather it is potential of being
defined simply as an act of ‘gender-based
violence against women’.

· Patriarchal control of the societal system
objectifies women as ‘sex commodity’ and
often defines ‘prostitution’ as a traditional
occupation of the women. In this context,
the act of trafficking is simply taken as a
natural or usual means of ‘supply to sex
market’. This theory helps to ‘decriminalize

123 Radhika Coomaraswamy (Special Rapporteur on Violence against Women), 2000. Report on Trafficking in Women,
Women’s Migration and Violence Against Women, 29th February 2000. UN Doc. E/CN.4/2000/68 (The Special
Rapporteur’s Report) at <http://www.unhchr.ch.html/menu2/7/b/mwom.htm

124 Although the act of trafficking of human being for whatsoever purpose is condemned to punishment, it is indiscreetly
ignored to ‘condemned as a crime’. It has rather been described as a problem; the problem of violence against
women, the problem of degeneration of sexual code, the problem of sexual assault against women, etc. On the
other hand, the act of trafficking of human being is associated with issues like HIV/AIDS, prostitution and human
rights and as such described as a ‘cause thereof’.

125 IIDS/UNIFEM, 2004. Status and Dimensions of Trafficking With Nepalese Context. Institute of Integrated
Development Studies and United Nations Development Fund for Women, Kathmandu, Nepal.
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the act of trafficking’.126 In this context, the
act of trafficking is exaggerated as an
‘outcome’ of migration processes.

· In orthodox patriarchal society, the women
themselves are defined as cause for their
victimization or misery.  The act of
trafficking is thus seen simply as an
outcome of the indiscreetness or weakness
of the women themselves. The act of
trafficking is thus taken as an outcome of
the ‘carelessness’ of women themselves.127

· Women constitute a large number of victims
of trafficking. Overwhelmingly large
number of such victims is ending up at
brothel. Prostitution is thus seen as an
‘incentive for trafficking’. Prostitution, on
the other hand, is confronting with an issue
of legalization. If the outcome is legal, how
it could be possible to criminalize or
condemn the act conflated with the
outcome? The issue of legalization of
prostitution has thus reduced the degree of
severity attached to the callousness of the
trafficking.128

· The victims of trafficking generally come
from the economically and socially lower
strata of the society, and thus they hardly
have prompt and effective access to law
enforcement, security and welfare and
judicial system of the society. Institutions
of governance thus generally forget this
population of the society. The act of
trafficking has thus less attention of the
system of governance.

· Purpose behind trafficking may not be the
same. Some incidents of trafficking take
place for ‘sexual exploitation’, whereas
others  are associated with crimes of
‘extraction of human organs, exploitation
of domestic and industrial labor, and forced
marriage. Persons are also trafficked for
supply of ‘performers in entertainment
industry like circus, night clubs, etc. The
variations of purpose also pose a difficulty
in universal conceptualization of trafficking.

The debate on ‘trafficking’ is therefore an
ongoing phenomenon. As Joyti Sanghera
asserts:

“This in itself is an indicative of the
degree of ideological contention which
marks the discourse on trafficking and
related issues. Absence of consensus of
the definition of trafficking has crucial
implications on strategic planning and
program development since some of the
definitions of trafficking which inform
concrete practice may be contradictory
to each other. However, there are some
basic elements of trafficking that are
widely agreed upon, such as, violence,
deception, coercion, deprivations of
freedom of movement, abuse of
authority, debt bondage, forced labor
and slavery-like practices, and other
forms of exploitation or use of force.”129

In her opinion, these elements of trafficking are
largely and commonly agreed upon. She also
agrees to the point that trafficking is considered

126 The argument that prostitution exists traditionally and will remain in this or that form even in future largely nullifies
the ‘urge’ to stop sexual exploitation of women. With similar justification, the human civilization has witnessed the
existence of ‘slavery’ for a very long period of history. There had been efforts to justify ‘slavery’ as a natural and
traditional institution. It was argued that the ‘slavery’ was beneficial for slaves themselves, as it addressed their
need of guardian and necessities. Attempt to justify the ‘prostitution’ as a traditional practice does ‘legalize the
continuity of sexual victimization of women for extra-marital sexual lust of men’. Definition of prostitution as a
‘traditional’ practice is one of the strongest causes for ‘avoidance of criminalization of trafficking and sexual
enslavement of women’.

127 This argument conspicuously makes the ‘victim’ but not the ‘perpetrator’ as the center point of the act of trafficking.
This thesis overlooks the ‘male -created conditions of vulnerability of females’. It justifies the ‘sexual objectification
of women’. It obliges women to refrain from ‘sexually enticing men’. This theory holds that man has the right to be
‘sexually aggressive’.

128 The argument of ‘legalization’ is founded ‘irrational logics’. It pretends to be ‘friendly to sexually exploited’
women, which is nothing but a myth. Proponents of ‘legalization’ argue that it will provide better conditions of
lives. Would not ‘legalization of slavery’ have provided better conditions of lives for ‘so-called slaves’? Would not
‘legalization of murder’ provide an opportunity for a person to be killed by killer sympathetically? No exploitation
can be a ‘benefit or welfare’ because of its legalization. Urge for legalization indirectly justify the act of trafficking,
and as such it provides difficulty for conceptualization of it.

129 Sanghera, Jyoti, 2000,  A Broad Assessment of Anti-Trafficking Initiatives in Nepal, Bangladesh and India. Study
jointly sponsored by UNICEF-ROSA and Save the Children Alliance.
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to be a violation of the basic rights of women
and girls. Nevertheless, she suggest to detangle
the issue of ‘trafficking from prostitution’ since
the latter cannot be considered as a violation of
the basic human rights of both adult women and
minors equal to sexual exploitation per se.130

This view point attempts to ‘define trafficking’
in isolation of the issue of ‘prostitution’. This
approach is based on an assumption or thesis
that ‘prostitution can be equated with other
ordinary occupations deserving protection and
promotion.131 Nevertheless, what she forgets to
underscore is that ‘overwhelmingly large
number of trafficking incidents occur for
‘trading of women and girls for prostitution’,
and as such the prostitution is an incentive for
trafficking of increasing number of women and
girls.

Some people, while taking prostitution as a
work, forgets to see the nexus between the
prostitution and the sex industry. Prostitution
does not function alone. It fact, it has been
surrounded by a host of ‘market affairs’, which
are essentially exploitative. Recognition of
prostitution as a work ‘promotes sex industry
such as ‘night clubs, strip-tease, massage parlor,
escort service, etc. These businesses are
essentially controlled by ‘persons other than
prostitutes’.  These markets demand supply of
women, and thus the trafficking is naturally a
‘protected affair by mafias’.  On the other hand,
the recognition of prostitution as a work is
essentially founded on the ‘ideology of
capitalism’, which allows people to compete for
‘capital formation’. Seemingly, it overlooks the
State’s responsibility of ‘taking care of
vulnerable’ and ‘victimized’.

Undoubtedly, the crime of trafficking has multi-
fold dimensions; certainly a sizable number of
incidents of trafficking take place for the
purpose other than that of prostitution, i.e. debt

bondage and extraction of bodily organs, forced
marriage etc. But those who argue for
dissociation of trafficking from prostitution fail
to ‘justify why not one should disassociate the
same from act of extraction of human organs’?
If one can sell ‘sex’, why cannot one sell the
blood? If the act of ‘selling sex’ is a service,
why ‘selling of blood is not so? If the act of
selling of sex is ‘permissible’, what element
makes the ‘selling of blood impermissible?
Attempt to define ‘trafficking’ in isolation of
‘consequence’ would be a futile exercise. It is
an entrenched principle of criminal
jurisprudence that ‘no consequence would be
legal while the act is illegal’, and ‘no
consequence can be justified where the act is
illegal’. Obviously, any attempt to define
‘trafficking in dissociation with its ultimate
consequence’ would be unacceptable to every
‘reasonable human being’.

At present, many organizations and individuals
are tending to endor se the definition of
trafficking proposed by UN Special Rapporteur
on Violence Against Women Ms. Radhika
Coomaraswamy. She  uses the following
definition:

“Trafficking in persons means the
recruitment, transportation, purchase,
sale, transfer, harboring, or receipt of
persons: (i) by threat or use of violence,
abduction, force, fraud, deception or
coercion (including the abuse of
authority), or debt bondage. (ii) placing
or holding such person, whether for pay
or not, in forced labor or slavery-like
practices, in a community other than the
one in which such person lived at the time
of the original act described in (i).”

Obviously, this definition is founded on the
‘purposes and processes’ that are generally

130 Ibid.
131 There are two theories prevalent concerning avoidance to conflation of trafficking and prostitution. Trafficking of

persons has different purposes behind it. It is not necessary that all incidents of trafficking end at prostitution or
sexual exploitation of females. Such incidents can involve persons for different purposes, i.e. extraction of body
organs, debt bondage etc. Obviously, there has been a strong urge to avoid conflating trafficking and prostitution,
when the former is defined. One of the theories that urges for disassociation of trafficking and prostitution is
founded on the assumption that ‘the consensual prostitution does not involve the condition of violation of basic
human rights of women or minor’. This assumption thus demands for legalization of prostitution as a ‘work’. The
other theory calls for avoidance of conflation of trafficking and prostitution because every incident of trafficking
many have some other form of exploitation. The second theory is acceptable as it provides ‘concrete approach to
the definition’. However, the first theory is defective as it institutionalizes the exploitation of women’s body by
men as the latter’s privilege. Sanghera’s approach is unacceptable on this ground.
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involved in the act of trafficking. This definition
makes attempt to describe the ‘components or
characters’ associated in the act of trafficking.
What is strikingly lacking in this definition is
the emphasis or reference to the ‘consequence’
that gets established by an act of trafficking in
the life of the ‘victim’ and her/his family.

Strikingly important ‘consequence’ of the act
of trafficking is that it ‘violates the human
dignity of the victim’. Enslavement of
‘trafficked person’ is the most obviously
entrenched condition once the act of trafficking
is materialized. An act of trafficking is thus a
‘crime’ in mala in se. Hence, no definition of
the act of trafficking would be meaningful by
setting aside the ‘consequence’ it engenders’ in
the life or personality of the victim. The
‘appropriate and precise conceptualization of
the act of trafficking is thus not possible by
ignoring its implication on human dignity of the
victim’. The following consequences or features
demand precise observation to define the act of
trafficking:

· The act of trafficking is inevitably non-
consensual or exploitative.

· The act of trafficking originates as a crime
in the mind of the ‘traffickers’ and ‘ends at
the dissolution of liberty and freedoms
inherently attached to the human person’ of
the trafficked.

· The ‘trafficked person’ is fully unaware of
the condition of life he/she is going to be
subjected to.

· The ‘trafficked person’ is obligated by use
of force, threat of use of force or coercion
to work against his/her choice.

· The ‘victim’ is placed in culturally,
linguistically or physically isolated and
denied legal identity and access to justice.
According to Ms. Coomaraswamy, UN
Special Rapporteur, such dislocation
increases trafficked person’s
marginalization  and therefore increases  the
risk of abuse,  violence, exploita tion,
domination or discrimination both by
traffickers and by State officials  such as

the police, courts, immigration officials,
etc.132

· Trafficking places the victims in a condition
of servitude and slavery-like practices, the
obvious condition being the denial of
‘human dignity’. Trafficked persons are
generally condemned to torture in order for
‘overpowering’ the will power. The human
rights violation of the victims is the most
severe and obvious consequence of the act
of trafficking.

These consequences and features are the most
conspicuous and flagrant violation of human
rights of the trafficked persons. UN
Recommended Principles and Guidelines on
Human Rights and Human Trafficking, 2002,
suggest offering ‘primacy of the human rights’
in the case of human trafficking. In the article
1, the Recommended Principles and Guidelines
stresses that the human rights of trafficked
persons should be at the center of all efforts to
prevent and combat trafficking and to protect,
assist and provide redress to victims. Thus, any
definition of the act of trafficking must start
from the point of ‘vulnerability’ of the trafficked
person’s human rights violation.
Conventionally, however, the definitions,
including the one by aforementioned UN
Special Rapporteur on Violence Against
Women, do give focus on methods or means
used by the traffickers. This approach
overshadows the need of ‘defining the act of
trafficking as a crime against humanity and
international human rights law’.

The Trafficking of Persons (Control and
Punishment) 1986 Act entirely overlooks the
element of trafficking discussed above. As has
been discussed above, it fails to take ‘human
rights of victims’ as the center point of the
definition. The vulnerability of trafficked
person’s human rights has not been addressed
by Act.  The above- mentioned UN Guidelines
suggest protection, assistance and redress to
victim as the ‘core objective of combating
trafficking’. The 1986 Act, however, fails to take
note of none of these ‘elements’. The single
objective of the Act is to ‘punish the offender’
for his/her alleged crime of violating the ‘law

132 IIDS/UNIFEM, 2004. Status and Dimensions of Trafficking With Nepalese Context. Institute of Integrated
Development Studies and United Nations Development Fund for Women, Kathmandu, Nepal.
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and order of the society’.

Definition of Trafficking in Conventional
International Law:  Four international treaties
had been adopted on trafficking of person before
the World War II, yet none of them defined the
concept of trafficking. The first international
treaty dealing with the issue of trafficking in
women and girls was the International
Agreement for the Suppression of White Slave
Traffic, 1904. One of the major purposes of this
international treaty was to combat the
‘compulsive’, i.e. forced or abusive, recruitment
of women and girls for immoral purposes.
Prostitution in those days was taken as an
‘immoral’ act, and as such any trafficking that
involved of women and girls into prostitution
was unacceptable. Nevertheless, the treaty had
very little significance as it failed to obligate
‘states to punish perpetrators’.

In 1910, International Convention for the
Suppression of the White Slave Traffic was
adopted rectifying the weaknesses of earlier
one. Two major features of this convention
were: first, it obliged the state parties to ‘punish
traffickers’, and second, it embraced trafficking
which occurred within the national borders. One
of the serious weaknesses of this convention
was that it embraced only those acts of
trafficking that involved forced or abusive
recruitment of women. It obliged states to
punish only those perpetrators who, to gratify
the passion others, had by fraud or by use of
violence, threats, abuse of authority, or any other
means of constraint, hired abducted or enticed
women of full age for immoral purpose).133

International Convention for the Suppression
of the Traffic in Women and Children was
adopted in 1921, which, inter alia, recognized
that boys as well as women and girls were
victims of trafficking. However, this convention
too failed to go beyond the ‘scope of compulsive
recruitment’. It was only 1933 the issue was
addressed by the International Convention for
the Suppression of Traffic in Women of Full
Age. This convention remarkably marked the

shift in the concept of trafficking as it included
women who had been recruited consensually.
But the issue of consensual recruitment did not
apply within the national border (Wijers and
Lap-Chew 1997).134 None of these treaties,
however, were found competent to
‘conceptualize trafficking in persons’
adequately.

In 1949, the four earlier treaties were
consolidated by the Convention for the
Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others. One
of the most striking features of this convention
was the ‘bright international prospect’ of
enforcement due to establishment of the United
Nations in 1945. It was thus truly representative
as well as equipped with mechanism.  As such,
the 1949 convention can be taken as the first
internationally binding instrument specifically
relating to trafficking.  It obliges states to punish
any persons who, “to gratify the passions of
another, procures, entices or leads away, for the
purpose of prostitution, another persons, even
with the consent of that person”.135 Thus,
following on from the 1933 convention, the
1949 convention makes the trafficking
punishable even where the woman is recruited
consensually, whether she is trafficked across
the international borders ( as in the 1933
convention)or within the national borders .136

However, the 1949 Convention seemingly
conflated trafficking with prostitution as it
expressly limits the concept of trafficking for
the purpose of prostitution, whereas the earlier
treaties prohibited trafficking more generally for
“immoral purposes”.  Further, as with the early
treaties, the 1949 convention focuses only on
the recruitment of women, and not on the
conditions of their end situations.137

As a striking feature, the 1949 convention
absolutely ruled out the possibility of
recognition of ‘prostitution’ as an acceptable
work. The ‘issue of free choice’ has no place in
the convention. Article 1(2) of the Convention

133 Wijers and Lap-Chew, 1997. Trafficking in Women and Forced Labor and Slavery like Practices in Marriage,
Domestic Labor and Prostitution. Foundation Against Trafficking in Women, Utrecht.

134 Ibid.
135 See, Article 1(1) of the Convention.
136 Hong Kong University (HKU), 2001. “Trafficking of Women into Hong Kong for the Purpose of Prostitution”.

Occasional Papers 3. Part 2. at website <http://www.hku.hk/ccpl/pub/occasionalpapers/paper3/paper3-part2.htm>
137 Ibid
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calls on states to punish anyone involved in the
‘exploitation of prostitution regardless of
whether this is with the consent of woman
involved’.138 Nevertheless, this convention does
not expressly criminalize the prostitution’.

As it is plain from the face itself, the 1949
Convention is mainly concerned with the issue
of trafficking in women. Unlike previous
treaties, it does not include children and boys.
Obviously, this convention’s scope has been
confined to ‘punishment of persons involved
in prostitution’. It criminalizes the acts of any
person who (1) keeps or manages or knowingly
finances or takes part in financing of a brothel
(or) (2) knowingly lets or rents a building or
other place or any part thereof for the purpose
of the prostitution of others.

The 1949 Convention used the term ‘procure’
as equivalent of the term ‘trafficking’. Under
this convention, procurement of a woman for
the purpose of exploitation of the prostitution
was defined as ‘the act of trafficking’ punishable
as an offence by the law. This convention thus
failed to work out a ‘tangible concept of
trafficking’. Like previous treaties, the focus of
this  convention confined to ‘process of
trafficking’ but not on the ‘end result in the side
of victims’. The explicit objective of the
convention seems to prohibit the prostitution,
but it is unreasonably silent on the ‘issue of
human dignity’ of trafficked persons. Yet, its
recognition of the ‘prostitution’ as the incentive
to trafficking is positive intervention. In this
respect, the convention plainly suggests that the
prevention of trafficking would be in vain if the
prostitution is not prohibited.

The 1979 Convention on the Elimination of All
Forms of Discrimination Against Women
(CEDAW) applied the similar approach. Like
the 1949 Convention, it explicitly prohibited the
‘exploitation of prostitution of women’. It also
prohibited all forms of traffic in women. But
this convention also failed to develop a
comprehensive definition of the act of
trafficking. By putting ban on the act of ‘traffic
in women, this convention like 1949
convention, takes prostitution as the incentive
to ‘increasing phenomenon of trafficking’. As

such these conventions similarly present the
following insights of the relation between
trafficking and prostitution:

· Prostitution is an inherently exploitative act,
and as such the legalization of the
prostitution will intensify trafficking as a
means to ‘promote prostitution’.

· Prostitution encourages the supply of
increased number of women and girls into
sex market, as the legalization of
prostitution indirectly but seemingly
legalizes the act of trafficking of women and
girls.

· Pros titution encourages slavery-like
practices, which violates the human dignity
of women involved in prostitution.

Those who prefer to ‘distinguish voluntary and
involuntary prostitution’ while venturing to
define ‘trafficking in persons’ ignore or refuse
to ‘recognize the element of exploitation that
violates the human dignity of victims’ as an
inherent character of prostitution. They fail to
perceive a notion attached to ‘prostitution that
it is not a performance’ of women ‘but the sexual
gratification of men’. Definition of trafficking
for sexual exploitation would be meaningless
without this insight taken into consideration.
Both these conventions have been bale to
‘understand this insight of relation between
trafficking and prostitution’. Nevertheless, no
all incidents of trafficking end at ‘prostitution’.
Thus, the end result of the act too should be
considered as an important fundamental of the
definition. If one considers act of trafficking in
persons from this angle, the ‘violation of the
human dignity resulting in deprivation of liberty
and freedoms, and subjection to cruelty or
disadvantage position’ can be easily seen as the
end result of any trafficking committed for any
purpose. However, this approach is seriously
hindered to take place due to a movement of ‘a
quarter of persons’ to ‘distinguish voluntary and
involuntary prostitution’. In fact, the campaign
to ‘legalize prostitution conflate definition
trafficking with prostitution’, and consequently
hinders to ‘look into the end result at the side
of victims’ as an indispensable element to be

138 Some commentators view that this convention adopts “prohibitionist” approach, aimed at ultimately expunging
“the evils of prostitution” through the criminalization of third party acts relating to prostitution and the adoption of
other measures, including rehabilitation (Ibid).
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cons idered while defining trafficking in
persons’. Failing to abolish ‘prostitution’ as a
serious violation of ‘human dignity’, both these
conventions have overshadowed the need of
‘addressing the problem from the angle of
human rights of victims’. 139 The CEDAW has
obviously failed to prohibit prostitution. This
failure shows its oblivion to address the ‘end
result of trafficking at the side of victims’, i.e.
the violation human dignity.140  “The Draft
Program of Action on the Traffic in Persons and
the Exploitation of the Prostitution of Others”
adopted by the Working Group on
Contemporary Forms of Slavery in 1991, and
the adoption of Rome Statute for the
International Criminal Court in 1999, to the
effect of, inter alia, giving jurisdiction to the
court to try person committing crime against
humanity, including widespread and systematic
enslavement’, have given a new dimension to
the concept of trafficking. “Enslavement “of
women and girls for sexual exploitation
virtually is an ‘end result’ of the trafficking.
Prostitution in this sense is ‘factual condition’
of ‘enslavement’. These UN developments thus
virtually rule out the possibility of ‘recognition’
of the claim for exercise of ‘free choice’ for
prostitution, and the ‘free choice as a ground
for ‘distinction between voluntary and
involuntary prostitution’. Since no person , by
his or free choice is permitted to exercise right
to be ‘enslaved’, the trafficking being dealt
within the scope of ‘slavery’ virtually rules out
the possibility of a person to ‘claim or entertain
prostitution as a right’. In principle, the

prostitution is thus virtually prohibited.
However, in practice, the governments and
international bodies prefer to keep ‘silence’ on
this issue because otherwise they have to ‘invest
resources on millions of victimized and
exploited”. The prostitution is implicitly
recognized by ‘silence on explicit prohibition’
so that governments and international bodies
can ‘skip costly rehabilitation of victims’. The
theory of ‘legalization underlies the same
objective’, and thereby perpetuates the
condition of slavery.

If one looks from the perspective of human
rights,  it  is not difficult to establish that
trafficking of any purpose is a gross and
intolerable violation of human rights. This
approaches calls for ‘decriminalization along
with states’ obligation to social reintegration of
victims of prostitution’. The rescue and access
to welfare is a basic human right of every victim
of prostitution. Trafficking in this context can
be defined ‘as a deplorable means of enslaving
persons’ and thus an instrument of human rights
violation. This definition departs from
conventional approach to ‘define trafficking in
terms of ingredients of process involved in
course of physical transfer,  mobility or
transportation of persons for illegal or immoral
purposes’. Whether or not the use of force or
threat or fraud, etc., exists is totally immaterial,
because as this factual condition does not make
‘difference’ in the end result on the side of
victims. Whether it is voluntary or involuntary,
submission to prostitution is a ‘condition of

139 Article 6 of CEDAW obliges states party to it to “take all appropriate measures including, suppressing all forms of
traffic in women and exploitation of prostitution of women”. However, the CEDAW does not define concept, nor
does it expand on the measures that states party should take to suppress them. Nevertheless, in relation to the
exploitation  of prostitution, it is clear from the travaux preparatories (the working history of the treaty) that
CEDAW did not intend  to call for  the prohibition  of prostitution itself,  as Morocco’s proposal to prohibit
prostitution was rejected (Radhika Coomaraswamy (Special Rapporteur on Violence against Women), 2000. Report
on Trafficking in Women, Women’s Migration and Violence Against Women, 29th February 2000. UN Doc. E/CN.4/
2000/68 (The Special Rapporteur’s Report) at <http://www.unhchr.ch.html/menu2/7/b/mwom.htm>

140 In 1991, the Working Group of Contemporary Forms of Slavery took up the issue of  trafficking as a  modern form
of slavery and developed a Draft Program of Action  on the Traffic in Persons and the Exploitation of Prostitution
of Others (See, UN Doc.E/CN.4/Sub.2/1995/28Add.I). This Plan of Action was adopted by UN Human Rights
Commission in 1996. By defining trafficking in persons as the modern form of slavery, it has obtained an advantage
of being dealt as a separate specialist and predominantly gendered issue. In particular, as slavery is dealt with in the
Universal Declaration of Human Rights, 1948, and the International Covenant on the Civil and Political Rights,
1966, the issue of trafficking has found a place or domain in the human rights bodies, and most strikingly has come
to a purview of human rights enforcement mechanism like UN Human Rights Commission. Further, the issue of
trafficking has also come to be linked with Rome Statute for the International Criminal Court which was adopted
on 18 July 1999. As such International Criminal Court will jurisdiction to try individuals, inter alia, for crimes of
inhumanity, including widespread and systematic “enslavement”. This is defined to include “the exercise of …power
attaching to the right of ownership over a person… in the course of trafficking in person, in particular women and
children” (See, Article 7(2c) of the Rome Statute).
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enslavement resulting in violation of human
dignity for sexual gratification of others’, which
is legally and morally both unacceptable. The
trafficking in persons thus should be defined in
terms of its ‘end result’, but not in terms of its
‘process’.

Definition of Trafficking in Modern
International Law:  In December 1998, the UN
General Assembly established an Ad Hoc
Committee to elaborate a “Draft International
Convention against Transnational Organized
Crime, including a Protocol to Prevent,
Suppress and Punish Trafficking in Women and
Children. This Protocol has been taken as the
first modern international law in matters of
‘trafficking’, which takes the increasing menace
of trafficking in persons as an organized
criminal phenomenon. However, this protocol
too failed to emphasize the focus on human
rights of trafficked persons. Rather, it has been
developed in the context of crime control.141 Yet,
the first time has defined the act of trafficking
in explicit terms as a ‘crime’.

The protocol  to “Prevent, Suppress and Punish
Trafficking in Persons”,  together with
Convention Against Transnational Organized
Crime and Protocol to Suppress Smuggling of
Persons, was adopted by the General Assembly
of UN in November, 2000 and opened for
signature on 12 December, 2000.142 Thus, the
protocol together with the convention and the
smuggling protocol, laid down the modern
international law on trafficking of persons. As
referred to earlier, the protocol has made attempt
to define trafficking in person as a grave
organized crime. The protocol’ together with
other two instruments constitutes a body of laws
that ensures a mechanism for cross-border
cooperation between governments in order the
cope with the crime of trafficking in persons.
Further, these international instruments oblige
states party to ensure that they have adequate
laws to address this crime.

The Protocol defines trafficking in persons as
follows:

“(a) ‘Trafficking in persons shall mean the
recruitment, transportation, transfer, harboring
or receipt of persons, by means of the threat or
use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of
the giving or receiving of payments or benefits
to achieve the consent of a person having control
over another person, for the purpose of
exploitation. Exploitation shall include , at
minimum, the exploitation of the prostitution
of others or other forms of sexual exploitation,
forced labor or services, slavery or practices
similar to slavery, servitude or the removal or
organs”;

“(b) The consent of a victim of trafficking in
persons to the intended exploitation  set forth
in subparagraph (a) shall be irrelevant where
any of the means set forth in subparagraph (a)
are established;

“(c) The recruitment, transportation, transfer,
harboring or receipt of a child for the purpose
of exploitation shall be considered “trafficking
in persons” even if this does not involve any of
the means set forth in subparagraph(a) of this
article.

This definition plainly establishes the
following:

· Trafficking in persons is an act essentially
related with ‘purpose of exploitation’ for
prostitution, forced labor, slavery or
practices similar to slavery, servitude or
organ trade. The Protocol thus intends to
‘prevent, suppress and punish such acts’.
Obviously, the criminal character of the act
is explicitly recognized and established by
the protocol.

· Trafficking in persons is defined to ‘mean
the recruitment, transportation, transfer,
harboring or receipt of persons, by means
of the threat or use of force or other forms
of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a
position of vulnerability. Engagement of any

141 The Special Rapporteur on Violence against Women (See Radhika Coomaraswamy, Supranote 117) has viewed
this protocol as a “failure of the international community to fulfill its commitment to protect the human rights of
women’. According to her, this protocol has failed to reflect on ‘inextricable link between the prevention and
eradication of trafficking and the protection of the human rights of trafficked persons.

142 The protocol was signed by 80 countries. It was to enter into force at once 40 countries had ratified.  This condition
has been fulfilled and now the protocol has been in force.
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person in market of sex or labor or services
by using these means unfailingly results in
‘the crime of trafficking in person’. This
definition brilliantly ends the ‘undefined
position of the nexus’ between the act of
trafficking and prostitution as well as forced
labor. Obviously, no legitimacy of the ‘sex-
market’ can be established where the supply
of service providers is accomplished by
using the means described by Article 3 (a)
of the Protocol.

· The term exploitation specifically includes,
at a minimum, the exploitation of the
prostitution of others or other forms of
sexual exploitation. This element of the
definition criminalizes the act of
exploitation of ‘sex’ of person trafficked by
applying means as described by the Article
3 (a) of the Protocol. Subparagraph (b) of
the Article explicitly rules out the ‘possible
excuse from criminal liability’ on the ground
that the engagement of trafficked person in
sex market,  or labor or service was
consensual. Where the means used for
trafficking set forth in the subparagraph are
established, the issue of ‘consent’ is simply
irrelevant for defense.

· The definition has ‘included element like
‘abuse of a position of vulnerability’ which
often induces or compels the victim for
accepting the ‘exploitation’. The reference
to the abuse of a position of vulnerability is
understood to refer to any situation in which
the person involved has no real and

acceptable alternative but to submit to the
abuse involved.143

These elements help to achieve universally
acceptable conceptualization of the ‘crime of
trafficking in persons’ from the angle of ‘process
or modus operandi’. To sum up, any act of
exploitation of prostitution of others or other forms
of sexual exploitation, forced labor or services
under threat or use of force or other forms of
coercion, including abduction, fraud, deception,
and abuse of power or a position of vulnerability
is an act of trafficking in person. The condition of
the ‘involuntary submission’ of the victim is the
crucial element constituting the act of trafficking.
However, like CEDAW and other instruments, this
protocol too fail to focus on ‘human rights of
trafficked’ persons, and as such it has been reduced
to a ‘crime control instrument’ rather than a
‘human rights instrument’.

Controversies in Definition of Trafficking: Over
the last many years, the definition of trafficking
in human persons is facing controversies144 not
because the act of trafficking is a less dangerous
offence, but because some people prefer to take
‘prostitution’ as a ‘work. 145 The proposition for
linking the issue of ‘sex’ with that of ‘right to
work’ has sparked a ‘hot debate’ to the effect of
softening the ‘anti-human character’ of the
trafficking.146 While the act of trafficking is non-
consensual and as such condemned by everyone
as a ‘heinous crime against human dignity,
personality and liberty’, the recognition of the
so-called voluntary prostitution as a ‘sex work’
by certain peoples has blurred the ‘cruelty,

143 This element of definition helps to define the ‘act of engagement of thousands of Nepalese women’ in the sex
market of India as well as Nepal as a ‘serious organized crime’. It is often argued that a number of such trafficked
women are reportedly engaged in prostitution voluntarily. However, people making such argument often fail to
understand the ‘position of vulnerability’ in which the person involved has had no real and acceptable alternative
but to submit the abuse involved.

144 The controversy mainly exists between two types of beliefs. Some people believe that ‘a woman can enter the
prostitution as a work with her free choice. Others disagree to this and hold that a woman can never make a rational
decision to enter the sex market, and therefore all prostitution, and all migration for prostitution, is non-consensual.

145 The Global Alliance Against Traffic in Women (GAATW) is one of chief proponents of ‘legalizing the prostitution’.
This organization recognizes a woman’s right to choose to work in the sex industry and to migrate for this purpose.
The key issue from this organization’s view is whether the woman’s choice was free and fully informed (See for
detail, GAATW’s website, www.inet.co.th/org/gaatw). However, this organization has left the question unanswered
whether the woman’s choice is ‘free’ when it is based on economic necessity, that is, a need to escape extreme
poverty.

146 The controversy between advocates that prostitution is inherently exploitative in the one hand and that the women
should be free to make choices about how to live their lives on the other hand is long going on. Those argue that
definition of trafficking should include all commercial sexual work regardless of whether woman involved had
consented. These advocates have taken the position that prostitution is inherently exploitative because even when
prostitution would appear to be consensual, the choices of the woman involved were usually the product of poverty
or past abuse. Therefore, they argued that the ‘question of consent should be irrelevant.
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brutality and injustice’ involved in it. The issue
of legalization is thus a ‘major cause’ for
controversy and confusion in definition of
trafficking in person for sexual exploitation.147

Another important source of confusion or
controversy is the practice of taking ‘trafficking’
interchangeably with ‘smuggling’. Whilst both
smuggling and trafficking involve facilitated
migration (i.e. migration facilitated by a third
party), smuggling always involves illegal
migration, whereas trafficking can involve
either legal or illegal migration.148

As discussed above, another important source
confusion or controversy in the definition of
trafficking in person can be attributed to “failure
of the international community to focus human
rights of trafficked persons’. As a matter of fact,
international instruments concerning trafficking
in persons are obsessively concerned with
‘modus operandi’ of trafficking. The issue of
human rights of trafficked persons is
consistently ignored by the international
community. As a matter of fact, the definition
of trafficking in persons is approached from the
‘crime control’ perspective. The controversy is
thus usual and unavoidable.

A true approach to define trafficking in persons
must synchronize the following issues or concerns:

· Trafficking is a ‘non-consensual’ act on the
part of victim. In trafficking, the consent of
trafficked person is absent, and even if it
does exist is meaningless in the given
context. Any definition of trafficking
should, therefore, clearly rule out issue of
consent, and refrain from distinguishing
between voluntary and involuntary
prostitution based on so-called consent of
victims. As Dr. Janice Raymond (1999), Co-
Executive Director CATW, says:

“Consent of victim should be irrelevant to
any proposed definition and scope of
trafficking. Many victims initially consent to
trafficking for prostitution, for example
having not Idea of what they will be subjected
to upon arrival. Many are propelled into sex
industry by poverty, past abuse, and by
powerful social inequities. Any legislation
that allows traffickers to use consent as a
defense would not protect most victims of
trafficking. Because the traffickers control
the trafficking, they also control the evidence.
Many Traffickers require women and
children to feign consent”.

· The act of trafficking in persons is guided by
the intent of traffickers. It thus first takes place
in mind of traffickers. The relation between
traffickers and trafficked is similar to that of
‘predator and prey’. The definition should not,
therefore, ignore or refuse to take into account
of the consequence met by victims. Since the
‘process’ cannot exist independent of
consequence, the failure to take consequence
into account will double victimize the victims.

· Traffickers institute certain specific act to
materialize his/her intent. Obviously, the
involved act definitely should be
considered. Yet, no definition should
singularly emphasize the ‘corpus delicti’.
Current approaches of trafficking definition
seriously suffer from these weaknesses.

· In trafficking, the victim eventually suffers
abjectly. The human dignity of victims is
shattered and exploited. Especially, it is
abjectly worse in the case of trafficking for
sexual exploitation. Issue of human rights
is thus most crucial for any definition of
trafficking.149 UN Economic and Social
Council in its “Recommended Principles

147 Regardless of how women and children enter the sex industry, victims of sex trafficking suffer enormous harm,
violence and human rights abuses. Regardless of how women and children enter into the sex industry, most cannot
exit without social support, legal protection and economic alternatives. Thus, exploitation, rather than coercion,
should be the operative concept in any definition and scope of trafficking (Dr. Janice Raymond, 1999). She is
absolutely right. The proponents of legalization of prostitution propagate the theory of possibility of ‘free choice’.
This theory is drawn up on the basis of ‘coercion’ is the crucial element of trafficking. However, the exploitation is
the ed result in any circumstance regardless of how one has entered the prostitution- with or without free choice.

148 Hong Kong University (HKU), 2001. “Trafficking of Women into Hong Kong for the Purpose of Prostitution”.
Occasional Papers 3. Part 2. at website <http://www.hku.hk/ccpl/pub/occasionalpapers/paper3/paper3-part2.htm>

149 As per Radhika Coomaraswamy (See at Supranote 117), UN Special Rapporteur on Violence Against Women, the
central element of the definition of trafficking in persons is the ‘non-consensual’ nature of trafficking both in the
recruitment of women and its end purpose. This is true from the point of view of ‘emphasis on modus operandi to
be involved in trafficking’. This approach is, however, inherently defective. The central element of the definition
should be the ‘violation of human rights’ of victims.
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and Guidelines on Human Rights and
Human Trafficking” (2002:3) suggests to
hold ‘primacy of human rights’ while
dealing with the issue of human trafficking.
The following principles  explicitly
recognize the ‘human rights as the center
point of definition’.

- The human rights of trafficked persons shall
be at the center point of all efforts to prevent
and combat trafficking and to protect, assist
and provide redress to victims.

- States have a responsibility under
international law to act with due diligence
to prevent trafficking, to investigate and
prosecute traffickers and to assist and
protect trafficked persons.

- Anti-trafficking measures shall not
adversely affect the human rights and
dignity of persons, in particular the rights
of those who have been trafficked, and of
migrants, internally displaced persons,
refugees, and asylum seekers.

Definition of Trafficking in Nepal:

Human Trafficking (Control) Act, 1986, is the
main law concerning control and punishment
of the act trafficking. This Act was enacted to

combat the growing traffic in women and girls
for sexual exploitation following the 1970s.
Section 4 of the Human Trafficking (Control)
Act considers the following acts as the crime
of trafficking in human being:

• Selling of a human being for any purposes;
• Taking any person to foreign territory with

an intention of selling them;
• Involving any woman in prostitution by

enticement, allurement, fraud, threat, or
coercion, or by any other way or means;
and

• Abetting, assisting or conspiring and
making an attempt to carry out any of the
above mentioned acts.

As obvious from the Act, trafficking within the
border does not constitute a crime of trafficking.
To be a crime of trafficking, as per the Act, one
needs to be taken across the border. This
definition is thus not only traditional, but also
contradicts with the UN protocol. The Act
clearly ignores the ‘mental state of the
traffickers’. The Act has prohibited engagement
of person in prostitution. However, the Act does
not cover engagement of trafficked persons in
slavery or similar service as a crime under it.
Obviously, the scope of Human Trafficking
(Control) Act is severely limited.

6 EVALUATION OF EXISTING LEGAL FRAMEWORK AGAINST TRAFFICKING
IN NEPAL

By ratification of all important international
human rights instruments, including Slavery
Convention and Trafficking Protocol, Nepal has
categorically accepted the international
obligation to eliminate the violence against
women. Obligation to frame appropria te
legislative measures and enforcement
mechanisms is thus absolute.  The existing Act,
however, underpins conservative notion of ‘law
and order’ from domestic perspective. It
virtually fails to consider the ‘problem of
trafficking from human rights perspective’. The
definition of trafficking included as well as the
system of punishment devised by the Act merely

takes the crime of trafficking from the
‘conventional perspective’, i.e. the regulation
of ‘law and order’.

While Nepal has ratified most of international
human rights treaties and conventions, the
present Act fails to internalize the ‘provisions’
of such treaties. Despite that the Treaty Act150

provides international treaties or agreements are
enforceable as the law of Nepal, the amendment
of the Trafficking of Persons (Control and
Punishment) Act is still left without
consideration. Obviously, the enforcement of
the Treaty Act is weaker because there are still

150 Treaty Act, 1990, Section 9(1) Anything contained in any law of Nepal shall be void if it is inconsistent to any
provision of a treaty or agreement in which Nepal is a party through ratification of, accession to, or acceptance of
or approval of the parliament, and such provision of the treaty or agreement shall be enforced as a law of Nepal.
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many laws manifestly discriminatory to women.
The Government of Nepal has not been honest
to amend the inconsistent laws or enact the new
ones with a view to enforcing the various treaty
provisions. The Country Report submitted to
Beijing Conference has specifically made
commitment to identify and amend all laws
contradictory to the Constitution. The report
specifically did commit to amend legal
provisions concerning violence against women,
including the anti-trafficking laws, would be
reviewed and the enforcing agencies
strengthened. Commitments were also made to
fashion laws and provide to victims of violence
and trafficking with service and assistance
necessary for rehabilitation on a broader scale.

However, no improvement has so far been made
in these respects. The Government has even
abjectly failed to ‘revisit and improve the
quality of Trafficking laws in consonance with
international standards and requirements’.  The
existing laws applicable to combat the
trafficking have obviously suffered the
following shortcomings:

· The concept of restorative justice is fully
ignored; hence, the concerns of victims are
nowhere reflected in the criminal
proceedings. The victim’s appearance or
role in the entire criminal proceeding is
negligible. She/he appears in the
investigation and prosecution only as a
‘witness to prosecution’. In the trial, the
position of her statement brings hardly any
important evidentiary value than that of
others. During the prosecution, the ‘concern
of protection of rights of, and remedy to,
victim is hardly considered about. Most
unfortunately, none of the laws, including
the Trafficking of Persons (Control and
Punishment) Act, guarantees rights to
victims to challenge the ‘modalities and
grounds’ of prosecution. The victim has no
right to privately prosecute or file an appeal
in case the ‘prosecutor fails to prosecute or
file an appeal against the judgment of the
trial court’. The Trafficking of Persons
(Control and Punishment) Act protects no
interest of victims. The definition of
trafficking adopted by the Act is narrower.
It defines the ‘problem of trafficking from
the perspective’ of act of criminals, but not
from the perspective of violation of
survivor’s human rights. The Act has taken

the ‘act of trafficking merely as a
conventional crime phenomenon- i.e. the
engagement of women in prostitution’. The
entire perspective of the Act is thus founded
on the ‘intent of boosting the moral
paradigm of society’. An act of trafficking
has been condemned because it has been
used as an instrument of ‘promoting
prostitution’, which supposedly adversely
affects the moral paradigm of the society.
Apparently, the Act fails to consider the
trafficking crime as an organized ‘crime
phenomenon’, which possesses multi-fold
negative consequences to the ‘right to life
and liberty and development of victims’ as
well as ‘law and order’ of the society.

· While the Act has provided for stiffer
penalties for offenders, it entirely ignores
to consider the ‘compensation’ interests of
the victim. The Act provides for pecuniary
punishment for offender, which is deposited
at the ‘national exchequer’. Obviously, the
Government generates revenues from
‘trafficking cases’, but the victim is left
‘with terrible condition of stigma and
without means of ‘basic support for
survival’. In fact, the victims obtain no
‘compensation at all’.

· The gender sensitivity and rights related to
privacy is also a serious issue not addressed
by the trafficking laws in Nepal. The
victims’ protection against the perpetrators
as well as her/his rights relating to privacy
is totally ignored. The trial of trafficking
cases takes place in ‘open public court’, and
thus female victims are virtually subjected
to vulnerability of sexual harassment.
Psychologically, they are placed at ‘serious
traumatic condition’. The failure of the
Nepalese legal system to address this
problem is one of the most ‘serious hurdles
to effectively combat the problem of
trafficking’.

· Thee investigation, prosecution and
adjudication system are largely inefficient
to curb the problem. The investigation and
prosecution systems are almost entirely
dependent on ‘oral proofs’. The
investigative system is ‘unscientific’ and
psychologically defective. The over
dependence on ‘confession of suspects’
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destroys the prospect of collecting
independent and reliable evidences ensuing
‘failure of the larger proportion of
prosecution’ at trial and subsequent
appellate process. The following principle
related or ideological defects adopted by the
Trafficking of Per sons (Control and
Punishment)Act, has virtually ended the
prospect ‘efficiency on the part of police
investigators and prosecutors’:

- The burden of proof on suspects, in
contradiction to the Constitution,
international human rights on fair trial and
the Evidence Act, relieve the investigators
and prosecutors from the responsibility of
gathering independent evidences leading to
eventual failure of prosecution. The Act is
thus largely responsible to ‘adversely affect’
the process of growth of efficiency and
professionalism of investigators  and
prosecutors in trafficking cases.

- Presumption guilt theory adopted by the Act
further seriously destroys the prospect of
‘efficiency and professionalism’ of
investigators and prosecutors. The defect
excludes the ‘anti-trafficking criminal
proceeding’ from mainstr eam of the
criminal justice. The prospect of courts
applying ‘diverse theories in the trial are
thus  obvious’. As a result, some
prosecutions are susta ined and other
rejected, depending on training, beliefs and
ideology of the trial judges.

6.1. Sustainability, Compatibility and
Practicability of Anti-trafficking
Laws in Social, Economic and
Cultural and Religious Factors

Nepalese anti-trafficking regime started with
incorporation of some anti-trafficking
provisions in Muluki Ain with the conventional
perception that linked trafficking with
prostitution. The code failed to address the
practice of buying and selling of persons for
purposes other than prostitution. Trafficking of
persons was identified simply as a crime
affecting general morality of the society but not
soothing seriously violating the human dignity,
i.e. the violation of human rights of victims. The
code simply criminalized the act of human
trafficking and failed to ensure justice to the

victim in many issues like, right to privacy,
protection and assistance, rehabilitation and
dignified  reparation from trafficked destination.

Trafficking of Persons (Control and
Punishment) Act too made the similar mistakes
and shortcomings that were enshrined by the
Muluki Ain. .It was in fact repletion of Muluki
Ain new style.  The Act also totally ignored the
‘needs of protecting the dignity of victims and
providing compensation to loss or damage they
suffered’. Both the laws therefore had very less
concern of “justice to victims”.  The
sustainability, credibility and compatibility of
these legal instruments to ‘protect and promote
human rights of victims’ is thus very minimal.
The sustainability, credibility and compatibility
of the existing anti-trafficking regime is
additionally negatively affected by the
following facts:

a. The wrong definition of trafficking, i.e. the
act of trafficking is essentially associated
with the prostitution. Furthermore, the
definition only reflects on the ‘act of
mobility’, but not the ‘intention’. According
to the Act, the crime of trafficking does not
take place until and unless the victim has
been taken across the border. The existing
law has thus entirely rooted out the ‘concept
of internal trafficking’. This weakness
negatively affects the prospect of
‘enforcement of the Act from human rights
perspective’.

b. The provisions of the Act reflect the
‘patriarchal mind sets of the law framers’.
While the Act has been promulgated in order
to effectively combat the problem of
trafficking, with emphasis on vulnerability
of girl child and women, it seriously suffers
from the ‘patriarchal mind set’. The law
defines ‘trafficking as an instrument of
prostitution’. To say in other words, the
trafficking is ‘illegal because it involves
women in prostitution’. This perception of
‘trafficking is very narrow and
conservative’. The present anti-trafficking
laws therefore cannot address  the
‘increasing organized phenomena of
trafficking’ and ‘human rights violation of
victims’.

Most importantly, in the context of growing
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trend of globalization and revolutionizing
communication technology, the emergence of
a new paradigm of combating the trafficking is
necessary. It calls for different actions to end it.
. The means, modes and purposes of trafficking
is changing in the changed context.. The
conventional perception of ‘man sells women’
for the purpose of prostitution should not be
the guiding principle of dealing with the
problem of trafficking. The dimensions of
trafficking are widely changing. Trafficking has
been taking place for several purposes, and has
gained shape of ‘completely organized
phenomena’. While the rising scale of ‘sex
trade’ is one of the serious factors of intensifying
trafficking of women and girls for prostitutions,
illegal migrant works, extraction of body organs
and several other forms exploitation are also
equally important factors of trafficking. The
existing legal framework of Nepal has not been
efficient enough to cope up these emerging
dimensions of the trafficking problem.

The anti-trafficking laws in Nepal have
consistently ignored the socio-economic and
cultural factors that lead to trafficking of women
and girl child in Nepal. Discrimination between
son and daughter sometimes puts girls into
vulnerability exposing towards trafficking. As
Nepal being highly patriarchal society,
daughters have to leave their father’s home after
marriage. In this context, if the daughter wants
to go along with any man, the guardian may let
her go without thorough investigation about the
character of that man. The people belonging to
so called lower caste, or marginalized section
of the society gets little attention of the people
in the society. So, girls from this section are
targeted by the pimps. Thus, considering these
all facts, Nepalese laws should define
trafficking in the context of rampant ignorance
of women and girls caused by phenomenal
discrimination and ensuing subordination. The
anti-trafficking laws must therefore be able to
‘seriously look on socio-economic status of
women’.  The compatibility of the exiting laws
to curb this complex problem is thus obviously
suspected.

Massive poverty, illiteracy, lack of skill, lack
of employment and opportunity and
discrimination against women in every sphere
of life combine causes of trafficking in Nepal.
Most of the women and her family are

victimized by the crime of trafficking because
of ‘hand to mouth’ problem not for luxury of
lifestyle. The uneducated or illiterate girls and
her parents are falsely taken into confidence that
their life will be more comfortable, and the
consequence will be the victimization of
ignorance, illiteracy and poverty. The protection
and promotion both are thus equally important
strategies to combat the problem. However, the
existing law has predominantly focused on
‘crime aspect of the problem’, and has ignored
the prevention aspect of the problem.

Some of the cultural practices in Nepal that are
based on religion are also contributing for the
victimization of women. The cultural values
based on patriarchy have lead to the rise of
numbers of defective cultural practices affecting
the dignity of women. . ‘Badi’ ‘deuki’ and
‘jhuma’ practices are only a few examples to
mention.  These all practices ignore woman’s
individual personality and their right to control
over their sexuality. These cultural practices
highlight women’s role only as a mean to
provide sexual pleasure to men. While Nepal
has ratified CEDAW and explicit commitment
to improve legisla tive measures, the
Government has shown not enthusiasm and pro-
activeness to formulate laws eliminating these
of cultural vices. The enforcement of anti-
trafficking regime is virtually impossible
without promoting pro- gender equality-based
legislative measures

In addition, the existing Nepalese legal
provisions on trafficking have numerous lacks
and gaps that hinder the proper understanding
of the act of trafficking. They are:

· Trafficking of Persons  (Control and
Punishment) Act, 1986, contains a very
serious weakness in terms of its definition
as it fails to bring within its ambit the act of
‘separating any person from the legal
guardian with an intention of trafficking for
prostitution’. Hence, no crime is established
against someone found engaged in
separating women or girls from their
guardians, but has not yet taken the victim
out of the territory of the country. Similarly,
the Act has no provision of punishment to
the culprit involved in the purchase of the
women and girls for prostitution.

· As mentioned above, the victim of
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trafficking is an important witness of the
prosecutor during the trial. However, the
state has no place of protecting such
witnesses.  The prosecutor shows no
concerns once the complaint is recorded.
Apparently, the victim is often exposed to
the danger of being threatened or forced by
the culprits to change the statement or
become indifferent to the case. The
tendency as such has been found  in several
judgments of the courts, in which many
accused have been released on the ground
that the victim failed to turn up to the
court151.

· Cases related to trafficking of persons are
tried by the courts openly like other ordinary
crimes. This practice poses problems to the
victims, especially the younger girls who
have become prey to the prostitution agents.
There lies a risk of threat of many kinds as
no protection is guaranteed by the state once
the case is prosecuted. Since, the victim
becomes a special witness to the prosecutor;
the offenders may act to create obstacles to
victim’s making easy approach to testimony
in the court. Thus, only rare numbers of
victims do appear in the court once their
deposition is recorded. The court acquits
most of the offenders because the victims
decline to testify themselves in the court.
Moreover, the women do not want to appear
in the court just to escape humiliation they
are supposed to be subjected to during
examination and cross-examination in the
open court.152

Based on these accounts, it can be concluded
the compatibility and credibility of the anti-
trafficking legal regime is very weak. The
existing system hardly addresses the problem
of trafficking from right-based approach. The
legal provisions can be examined from the
balancing approach of rights of accused and the
victims and witness of crimes.

6.2. Examining the legal procedures
from victims’ perspectives:

The treatment to the victim is emotionally
attached with the concept of victimology153 that
has terminologically been defined within a
framework of social science to treat of victims
and to study of causes and effects of being a
victim and to suggest for adequate remedy.
Victimology is the study of victims,
victimizations by human rights violations,
including crime, and reasons towards both which
develops the theories for explanations and for
predictions containing the scientific descriptions,
measurement, analysis and interpretation of
patterns, regularities and probabilities.154 Despite
the emergence of the theories of victimology, the
rights of the victims remained “sidelined”.

Apart from various social factors, the legal
constraints, in terms of both substantive and
procedural hurdles, further discourage or
exclude victims in achieving justice. The
magnitude of problem is that not all nature and
forms of violence against women and children
have been recognized as crimes on the one hand,
the rights and remedies are ineffective due to
lack of availability and accessibility of
procedural fairness to the victims on the other.
The term ‘accessibility’ refers not only the
availability of material resources, rather, it has
to be considered as a complete package of
material resources and skilled and competent
key actors with ‘internalized value’ facilitating
victims justice in adequate manner.

Because of stereotypically designed
instrumental framework, till to date, the victims
of sexual assault has proved to be ineffective
and in most cases leaves the victim with a sense
of betrayal by the courts (often referred to as
“secondary victimization”). The law
enforcement officials even having human face
are often seen treating victims with full of
sympathy not from the rights-based approach.

151 On first information report of Geeta Danuwar, His Majesty’s Government vs. Mrs. Simla Tamang and oth ers.
“Geeta lodged the first information report that she was engaged into prostitution in several brothels of Bombay by
Mrs. Simla Tamang. Based on the report Mrs. Simla Tamang, Mr. Ranjit Tamang and others had been prosecuted.
Geeta did not turn up to the court to testify her statement. Based on the reason that the statement was not testified
in the court, the allegation was found not sustainable. This is only one example to mention.

152 For detail see CeLRRd, 2000, Condemned to Exploitation: Impact of Corruption on Women, Kathmandu, Nepal.
153 See generally the concept of victimology at, Dr. Shankar Kumar Shrestha, ‘a step Towards Victim Justice System:

Nepalese Perspective (Pairavi Prakashan, Kathmandu, Nepal, 2001)
154 ibid at p. 42
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The misconceptions and projections about the
criminal justice system is another problem where
the role of victims is not well accounted. Victims
and witnesses often do not feel part of the criminal
process. There are several instances where due to
the lack of adequate procedural laws or effective
implementation the scenario of the cases have been
turned out negatively and the most grave crimes
like rape go impuned. For example, in India, in
the city of Ajmer some young school and college
girls were lured by a gang which misled them and
took them to places for parties etc. where after
they were forcibly subjected to sexual exploitation
by them. The girls were photographed in obscene
poses and thereafter black-mailed by threatening
their exposure and adopting other means. When
this fact came to the notice of the police
administration, the inquiry was conducted and
subsequently FIR was lodged by Deputy
Superintendent of Police. But, several girls who
were allegedly subjected to sexual exploitation and
black mailing were examined as prosecution
witnesses, and not surprisingly many of them
turned hostile.155 This kind of hostility is found
due to the inadequate procedures protecting
victims from re-victimization from offender and
the society. Hence, there is an urgent need for
making their roles more meaningful and to obtain
the optimal cooperation from them.

To ensure victims’ access to and participation in
criminal proceedings, it is necessary firstly to
“restore balance” to the criminal justice system
by better integration of the concerns of crime
victims into the system. State is responsible to
restore such balance by providing due respect to
the rights of the victims, including accreditations
to their role in the participation. The international
instruments, including interpretations are the
effective tools, to be implemented at domestic
level in compliance with laws and all other
appropriate measures in this regard.

Rights of the victims of violence (or crimes)
can be discussed within two level frameworks
of victim’s justice; firstly, the victims
participation in the proceedings with protective
special measures and secondly substantive
remedies to victims, including compensation,
rehabilitation and reintegration. To see a
balancing approach of fair trial, it is essential
to examine the justice to victims with the due
process model. Participation of victims and
witness in ‘in camera’ proceedings in the case
of sexual crimes such as rape and trafficking of
women and children can be taken some of the
of the critical examples. The following are some
of the national and regional standards to be
considered in this regard:

District Court, Appellate Court and the
Supreme Court Regulations

Although the general rule of court management
requires open court. All three Court Regulations
have incorporated the separate provisions of
camera court and its procedures in the following
cases; 156

· Cases relating to Children157,
· Rape
· Trafficking of Human Being
· Divorce,
· Establishment of relationship (paternity

confinement), and
· Other cases identified by the court that are

required to be heard in camera .

The provision of in camera proceedings was still
not incorporated till 2004. The provisions were
included through the amendment in the
regulations.158

Court Procedures:159

a. During the trial takes place, the Lawyers,

155 See for detail, Moijullah Puttan v. State of Rajasthan [2003] INSC 636 (19 December 2003)
156 In accordance with Section 11 of the Supreme Court Act, the Regulations for the Supreme Court, Appellate Courts

and the District Courts have been enacted respectively. The Regulations have explicitly incorporated the provisions
for the management of camera court. See for detail, rules 46(b), 60 (a) and 67 (a) of the Regulations for District
Court, Appellate and the Supreme Court respectively.

157 According to the law of Nepal, for the purpose of criminal liability, a child is defined the person who have not
attained the age of 16

158 The District Court Regulation 2052 (1996) by the fourth amendment in 2060 (2004), The Appellate Court Regulation
2048 (1992) through the 6th amendment in 2060 (2004), and the Supreme Court Regulation, 2049 (1992) by the
6th amendment in 2004, included the provision accordingly.

159 See Rules 46 (b) (1-4) of the District Court Regulation, Rule 60 (a) (1-4) of the Appellate Court and  Rule 67 (a)
(1-4) of the Supreme Court Regulations.
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public prosecutors, experts, accused, victim,
guardian of victim and the police officials
and court personnel permitted by the court
may enter inside the court.

b. The documents related to the case heard in
camera, shall not be provided to other
persons other than the parties of case and
the concerned victims.

c.  The facts of the cases, heard in camera,
shall not be publicized by the press. But, if
the court permits to publish the fact of the
case, the press may publish without
disclosing the identity of the victim.

b) The Child Act 2048 (1992)160

Section 49 stipulates the provisions of camera
court as follows:

1. The legal practitioner or the father, mother,
relatives or guardian of the child and if the
officer hearing the case deems it appropriate
and permits any person or the representative
of the social organizations involved in
safeguarding the rights and interest of the
child may attend in the bench during camera
proceedings of any case related with the
child initiated under this Act and other
existing laws.

2. The case pursuant to sub section 1 and the
particulars of the incident relating to it can
not be published in any paper without the
permission of the investigating officer of the
case or the officer hearing the case. Such
restrictions shall also prevail for the owner of
the press, news agents and photo news agents.

c)  Draft Penal Code 2059 (2001)

Section 107 of the draft Penal Code (proposed)
requires the hearing to be conducted in the open
court with the exception allowing in camera
proceedings (with the permission of the court)
in the following cases:
· espionage
· trafficking of human being
· prostitution
· Sexual offence

· juvenile sexual offence
· rape
· incest
· adultery
· Other matters related with husband court

permits.
According to the draft provision, only the
lawyers and other persons related to the case
may attend in the bench during in camera
proceedings with the permission of the court.

In the context of South Asia, the SAARC
Convention on Preventing and Combating
Trafficking in Women and Children for
Prostitution, 2002 has incorporated the idea of
in camera proceedings as follows:161

“In trying offences under this
convention, judicial authorities in
members States ensure that the
confidentiality of the child and women
victims is maintained and that they are
provided appropriate counseling and
legal assistance.” (Emphasis added)

Unlike European, Inter-American and African
mechanisms, the SAARC was not established
as a human rights mechanism but created to
maintain the international relations among the
member countries. Therefore, we can not see a
separate enforcement and implementation
mechanism for human rights. However, there
have been some initiatives taken by the
stakeholders in various meetings and have
agreed to form some mechanisms. Recalling the
Fifth SAARC Conference mandates, recently
on 10th May, 2006, the Police Chiefs of SAARC
member countries’ meeting held in Dhaka,
agreed to form a police forum named ‘Saarcpol’
for cooperation in police matters in the region,
including the crimes o trafficking of women and
children.162  In a nut shell, there is an urgent
need to develop the normative guidelines for
the enforcement and implementation of the
Regional Conventions.

Similarly there had been initiatives taken by the
Judges of SAARC member countries in
strengthening judicia l system with gender

160 See Section 49 of the Chapter on Miscellaneous of the Act
161 See Article V of the Convention
162 See “Police Chiefs agree to form Saarcpol”  reported in the newspaper The Daily Star (Second Edition), Dhaka,

Bangladesh on May 10, 2006, p. 1 and 15
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sensitivity, including access to justice with
procedural fairness to victims, however, the
success indicator yet to be achieved.

The above observation fairly treats the rights
of the accused and victims from rights-based
perspectives. The victim’s friendly legal
measures are the essential part of criminal
justice system. Similarly, the concept of victims’
justice implanted by the Victims Declaration163

clearly states “Victims should be treated with
compassion and respect for their dignity and
are entitled to access to the mechanisms of
justice and to prompt redress”.

The Victims Declaration has given the due
respect to the victims of crime that may be
summarized as follows;164

“Cognizant that millions of people
throughout the world suffer harm as a
result of crime and the abuse of power
and that the rights of these victims have
not been adequately recognized,

Recognizing that the victims …, and
also frequently their families, witnesses
and others who aid them, are unjustly
subjected to loss, damage or injury and
that they may, in addition, suffer
hardship when assis ting in the
prosecution of offenders,

….Affirms the necessity of adopting
national and international measures in
order to secure the universal and
effective recognition of, and respect for,
the rights of victims of crime and abuse
of power;….

“Victims should be treated with
compassion and respect for their
dignity. They are entitled to access to
the mechanisms of justice and to prompt
redress…for the harm that they have
suffered.”

Eventually, the framework carried out by the
Victims Declaration has been expanded by a
resolution adopted by UN General Assembly
on its 60th session in December, 2005 focusing
some practical solution to achieve the ends. 165

With all these instruments, the international
community has strongly recommended States
to include the victims-friendly principles in their
domestic legal systems by adopting legal the
measures with their strong conviction to
implement with practical realization
irrespective of its so-called soft law nature.
Content is more important than the technical
nature of the document. For example, the
provision of right to criminal justice system
enshrined in the ICCPR in conventional manner
has exactly been incorporated in the code of
conduct, guidelines, and principles.  All
conventional and extra-conventional resources,
complementing to the objectives and spirit,
should be utilized by the State mechanisms.
Therefore, the above mentioned ‘Declaration
and the Resolutions’ are the useful tools to
protect the rights of the victims.

The notion of camera proceedings has been
viewed clearly from the perspectives of victim-
friendly investigation, prosecution and entire
judicial trials, which should be viewed from at
least the following three levels of analysis;166

First, these norms should be viewed as
reaffirming in principle the more settled
procedural norms, including in the context of
conflict victims about their right to participate
in the criminal process.

Second, there are several valid pragmatic concerns
about the application of these norms. For example,
many observers have argued victim participation
in the criminal process would not only endanger
their lives but could lead to duplication,
inefficiency, and conflicting agendas.

163 Declaration United Nations Declaration of Basic Principles for Victims of Crime and Abuse of Power, UN Doc.
GA/Res/40/34 (1985)

164 See, paragraph 4, and excerpts from the Declaration United Nations Declaration of Basic Principles for Victims of
Crime and Abuse of Power, UN Doc. GA/Res/40/34 (1985).

165 See, UNGA Res/60/147  adopted on 16 December 2005 available at  http://www.un.org/Depts/ dhl/resguide/r60.htm
(date visited 14th March, 2006)

166 The similar approach can be seen being discussed in application of international criminal law and court system.
See for example, Raquel Aldana-Pindell, “ In Vindication of Justiciable Victims’ Rights to Truth and Justice for
State-Sponsored Crimes In Vindication of Justiciable Victims’ Rights to Truth and justicefor State-Sponsored
Crimes” at Vanderbilt Journal of Transnational Law, 2002 The Vanderbilt University School of Law (35 Vand. J.
Transnat’l L. 1399 ) at p. 1408
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Third, each proposed norm for victim
participation in the criminal process should be
assessed for its effect on others’ fundamental
rights. For example, many have cautioned that
victim participation will substantially diminish
the hard-earned, fundamental procedural rights
of defendants.

In order to find the theoretical bases of
victimology, researchers began to explore the
psychological impact of victimization on
victims, as well as the impact of their significant
exclusion from the criminal justice process.
Researchers also began to identify proposed
changes in the criminal justice system which
they felt would be more responsive to victim
needs and desires.167 These changes included
the restoration of restitutive remedies and
greater victim participation and input in the
criminal justice process where there is a greater
concern of key actors of judicial components-
investigators, prosecutors, lawyers and judges.

The procedural fairness to the victims firstly
surrounds within the domain of the ‘fair
investigation’ with a sensitive role to treat both
accused and victims in balancing manner. The
duty of the police is to prevent and detect crime
and to bring the accused to justice. In this regard
Lord Denning rightly observed:168

“In safeguarding our freedoms the police play
a vital role. Society for its defence needs well
led, well trained and well disciplined force of
police whom it can trust; and thought of them
to be able to prevent crime before it happens or
if does happens, to detect it and bring the
accused to justice. They must obey the rules of
right conduct.”

In case of crimes against women, the criminal
justice system including the investigating
agency and the Court must also display greater
sensitivity to criminality and avoid on all counts
soft justice.169

In sum, the phrase victims-friendly concept
unquestionably justifies reasonableness. The

grounds of reasonableness provide a wide range
of margin of appreciation to use the judicial
mind without being technical or formal. That
means, if the legal provision requires victims
to write a written request for camera trial but
the victims fail to do so. In this situation, the
question comes whether the tria l without
cons idering the nature of the case and
circumstance of the parties, can be held in open
court or not. The judge has a greater role to see
the situation and circumstance. Even if the
written piece of paper is not submitted, still,
for the sake of interest of justice, judges may
hear the case in camera. Even if there is green
signal given by the victims side for open court
in a very sensitive case rela ted to sexual
exploitation, judges should be far sighted and
consider foreseeable consequences hampering
not only to the individual victim but to the entire
society. And also,  there may be another
possibility of victim not being aware of the
proceedings and its consequences..

Best Practice of Trial Court:

HMG on the F.I.R of Pratap Sahi V. Shree
Prasad Upreti170

This was rape case where a minor girl (The
name of the victim is blocked as per the order
of the court) aged 9 years, who was studying at
the School, was raped by the Shree Prasad
Upreti, the principal of Basundahara Boarding
School in Kathmandu.

 In this case, the statement of the victim was
separately recorded in camera proceedings.
According to her statement, on the night of
August 12, 2000, when she was sleeping, he
went to her hostel, woke her up and threatened
to kill her if she cried. Then she was raped.
Thereafter, he also had sex (rape in the case of
minor with or without consent) time and again.

The Kathmandu District Court convicting the
accused, decided the case for the first time
adequately applying the concept of in camera
hearing during the court proceeding. The

167 See, Peggy M. Tobolowsky, ‘Victim Participation in the Criminal Justice Process: Fifteen Years After the President’s
Task Force on Victims of Crime’ at New England Journal on Criminal and Civil Confinement, Winter, 1999

168 Lord Denning, “The Due process of Law” 1980 edition, Chapter 1
169 Stree Atyachar Virodhi Parishad v. Dalip Nathumal, 1989 (1) Crimes 443 (S.C.)
170 See, A compilation of the Cases related to Gender Justice (Nepali version) compiled by Pro-Public with the support

of UNIFEM, 2003, pp. 312-331 (See also, Landmark Judgments on Violence Against Women and Children from
South Asia, South Asia Regional Initiative/Equity Support Program supported by USAID,
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eminent honourable judge Dr. Anand Mohan
Bhattarai observed that:

“Generally the hearing of a case in an open
court is linked with judicial impartiality as
foundation of democracy and natural justice
because it inherits the concept of impartial and
fair justice. But where the accused and the
victim are given equal opportunity their witness
and cross-examine the opponent and where
equality of the parties before the court is
ensured, it is not necessary to make the court a
public theater or unconcerned parties. This is
also not in the interest of justice about which a
lot of literatures have been developed in recent
times.  For instance, Article 14(1) of the ICCPR,
of which Nepal is a party, provides that where
the interest of justice is affected, where it is
necessary to protect private life of the parties
of the case, the court is empowered to proscribe
unnecessary publicity.”

In sum, the following international standards
to which Nepal is party (in the case of
Declaration and the UN Rules, countries
morally obliged to implement) are applied in
the judgment explicitly:

· Article 14 (1) of the ICCPR
· Article 1, 2, 4 of the CEDAW
· Article 1, 2, 3 of the Declaration on the

Elimination of Violence Against Women.
· Article 16, 34 of the CRC
· UN Standards Minimum Rules for the

Administration of Juvenile Justice,171

The court has rightly observed that the rights
of the victim to participate in camera enhance
the idea of the ‘equal opportunity’ to the parties
before the court. This case has clearly found
‘in camera proceeding’ as a matter of equality
and consistent with the human rights and
criminal justice norms. Hence, the principle of
equality and equal opportunity can be used as
best tool to adopt the special measure in this
regard.

Though this case was rendered by the District
Court that can not be regarded as so-called
precedent, this is still landmark for its norm-
setting verdict observing the jurisprudence
regarding ‘in camera’ proceedings which might
be the reference in dispensing the cases of
similar situation to protect the dignity, humanity,
reducing fear from the offender and privacy of
victim. Many organizations have closely
monitored and followed up to the final stage
and found the result of both Appellate and
Supreme Court not allowing the appeal and
upholding the decision made by the trial court.
In this regard, the ratio laid down by the trial
court holds the value of precedent to all courts
irrespective to the administrative hierarchy.

Nonetheless, the Nepalese Judiciary is in the
ques t of some special measures for
strengthening the system with adequate
resources. The strategic plan of Nepali Judiciary
has recommended for the specialized courts
such as family courts, Juvenile Courts,
including the special procedures.172

7.1. Enforcement Situation:

Although the trafficking of women and girls is
the most pressing issue in Nepal over the years,
the enforcement of the Act has not been found
effective and efficient. The State Government
Case Act 1993, State Government Case Rules
1998, and Government Attorney’s Rules 1998
are the bas ic governing laws for the

7. COMPARISON OF THE STANDARDS OF PROCEDURE AND
ENFORCEMENT MECHANISM

investigation and prosecution of crimes in
Nepal. Additionally, the National Code 1963
also has prescribed certain procedures relating
to the conduct of investigation and collection
of evidences. The role of government attorney’s
role and function begins from the pre-trial
process and ends in the post trial process. Nepal
has a mandatory prosecution system173. The

171 See G A/Res/40/93, 29 November, 1985
172 See the Strategic Plan of the Nepali Judiciary for 2004-2008, SC, Nepal, Kathmandu (2004), p. 28
173 Narendra Prasad Pathak, Role of Government Attorneys to Combat Human Trafficking Through Criminal Justice

Process, working paper (unpublished)
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power of prosecution is limited which means
prosecutors have no other choices than to
prosecute if evidences are sufficient. But if the
collected evidences are not sufficient to
prosecute, prosecutors may decide not to
prosecute the case174.

According to the estimates of government and
non-governmental organizations 5000 to 7000
women and girls are being trafficked to India
every year for prostitution. It is also estimated
that two hundred thousands Nepalese girls and
women are engaged as a sex workers in many
brothels in India and around the world.  It is
often said that the Trafficking of Persons
(Control and Punishment) Act is one of the
poorly enforced Acts. In contrary among the
trafficked girls and women, only few numbers
of cases have been registered annually in Nepal
police. As per the official record, only 150 cases
were reportedly investigated by the enforcement
agency in the fiscal year of 1994-95175. The
number of cases has decreased in subsequent
years to 133 in 1995-96, and 107 in 1996-1997.
As learned from the Government Attorney’s
office, out of 150 cases reported in fiscal year
of 1994-95, only 39 cases were produced in
courts. The proportion of cases in subsequent
years has further gone down. These figures
manifest a very weak position of enforcement.

Conviction Rate of Trafficking Cases176

Fiscal Year Total Cases Convicted Partially 
Convicted Acquitted Percentage of 

Conviction 

1999-2000 299 38 30 31 36.38 

2000-2001 321 66 49 51 39.76 

2001-2002 244 55 36 43 40.04 

2002-2003 135 29 17 26 40.28 

2003-2004 133 22 10 18 44.00 

Under the Nepali judicial system,  the
government can withdraw charges without the
consent of the victim and even if she disagrees.
In the past, as many as 500 criminal cases have
been withdrawn without notifying the victims.
Many of these cases were trafficking-related

(CeLRRd 2000). This situation indicates to lack
of adequate ‘political will’ on the part of
government to enforce the ‘anti-trafficking
laws’ efficiently and effectively.  After filing
the First Information Repor t (FIR), the
investigation officer should produce a copy of
preliminary report to government attorney
before starting the investigation. After getting
that preliminary report, government attorney
may give some directions to the investigation
officer, if s/he feels necessary. However, the
practice of giving directions to the investigation
officers by the government attorneys is very low.

Another practice of violation of laws are seen
during the taking of statements of the victims
and accused. Nepalese laws provide that
statements of accused and victims should be
taken by investigation officers in the presence
of government attorneys. Generally, presence
of government attorneys during the taking of
statements is very rare.

Besides partial involvement of government
attorney in the investigation process, police
officer is solely responsible for it. After
completing the investigation, the police should
produce the file to the government attorney
along with his/her opinion. After evaluating the
documents collected in course of investigation,

if the government attorney is not satisfied with
the evidences, s/he may return the file to the
police officer for further investigation. After
completing the instruction given by the
government attorney, the police officer should
produce the file again to the government

174 Ibid.
175 Source: CID Magazine. Vol. 3. 1997. Criminal Investigation Department, Police Headquarters, Central Women

Cell, Naxal, Kathmandu
176 Source: Office of the Attorney General, Nepal
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attorney only after collecting further evidences
as instructed. However, this practice is also not
very common in trial process in Nepal.

Statistical reports concerning crime of human
trafficking and enforcement of relating laws in
Nepal show the present prosecution success rate
in not satisfactory. Investigators, prosecutors,
defense council and adjudicators all have to
accept certain responsibilit ies for this
unsuccessfulness.

There are numbers of reasons for weak
implementation of trafficking relating laws in
Nepal. Such as:

· Inadequate substantive and procedural laws
· Lengthy court proceedings
· Absence of adequate free legal aid service
· Confession-oriented investigation
· Socio-cultural values (that lead to hostile

of witness, fear of stigmatization of victims
but absence of victim relief fund)

· Lack of witness protection system
· Improperly prepared charge sheet (due to

inadequate time to prepare it by the
government attorneys)

· Poor in management of judicial time. The
working hours are not properly used by
judges. The major part of their time is used
for reading the bulky documents submitted
by the prosecutors.

·  Prosecutors’ dumping of documents along
with Charge Sheet without precise and
objective notion of the contents. The
practice of dumping unnecessary documents
requires judges to spend a large amount of
time reading unnecessary documents.

7.2. Situation of application of
existing legal framework:

The following are some of the sample cases,
observed by the Supreme Court and other
Appellate Courts of Nepal. The cases are
extracted on the basis of elements of the crime,
sentencing trend, and worth of evidence,
procedures and the legal provision regarding the
participation of the victims in the criminal
proceedings:

SN Parties Issue Decision 

1 Dambar Bahadur  
Chettri Vs. HMG 

Burden of proof  The Supreme Court upheld the decisions of the 
lower court stating “defendant had failed to 
provide the precise and adequate evidences to 
prove his innocence” 

2 HMG Vs. Batku 
Tamangni and 
Others 

Separation from 
legal guardians 
as trafficking 

The Supreme Court held that the transfer of the 
girl from one place to another with an intention 
of trafficking is adequate to constitute the crime 
of trafficking as stipulated by Clause 1 of the 
Section on Human Traffic at Muluki Ain 

3 HMG vs. Kumar 
B.K 

Element of 
trafficking 

Held not liable for trafficking but held liable for 
theft with force only 

4  HMG v. Sushila 
Shah 

Worth of 
Confession  

Held her liable as there had been the confession 
of two other co-accused.  The confession of co-
accused is highly counted by the Nepalese 
courts.  

5 HMG v. Ranjan 
Hussian Miya 

Pattern of 
Trafficking 

Crossing the border with the purpose of 
trafficking is sufficient  

6 HMG v. Suresh 
Sharki 

Worth of 
Witness' 
opinion  

The court acquitted the defendant on the basis 
of that one of the witnesses produced by the 
accused expressed his opinion that he does not 
believe the accused committing the said crime. 

7 HMG v. Habib 
Miya  

Judicial 
discretion 

Out of two defendants one was convicted with 10 
years imprisonment while another was acquitted 
stating ' The court is convinced that taking any girl 
away to India itself is not an offence. The act must 
be motivated by intention."  
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8 HMG v. Indra 
Prasad 

Alibi Standing The Court held acquittal on the basis of 
evidence of alibi present in favour of accused. 
And also the victims and her mother proved to 
have in police custody on the date of alleged 
commission of the crime. The Supreme Court 
decided that the victim’s statement 
authenticated before the court was not reliable.  

9 HMG v Raju 
Tamang 

Absence of 
victim's 
statement  

The court acquitted stating "the  accused can 
not be convicted on the basis of police 
confirmation" 

10 Kaml Prasad 
Shresta v. HMG 

Corroboration 
in the facts 

The Supreme court acquitted the defendant on 
the grounds of the uncorroborated facts of FIR 
and the reconfirmed statement of victim given 
in the court. No eye witness of the incident is 
present. The burden of proof lies on the victim 
and failed to prove the crime.  

11 HMG v. Ranjit 
Lama and Simla 
Tamang 

Application of 
ex post facto 
law, 
Lack of 
reconfirmation 
of the victim’s 
statement at 
court and late 
reporting 

Appellate Court reversed the judgment of the 
District Court and acquitted the defendants on 
the ground of ex post facto law and absence of 
victim at court etc.  

12 Ganga Bd. 
Tamang v. HMG  

Lately lodged 
FIR 

The Supreme Court acquitted the defendant on 
the basis of lately lodged FIR and lacking the 
evidence of the alleged commission. 

13 Ajay Shrestha v. 
HMG 

Victim failed to 
provide the 
adequate 
evidence 

The Supreme Court acquitted the defendant on 
the ground of lacking claim against the friends 
of accused and discharging the evidence. 

14 HMG v. Hasta Bd. 
Tamang 

Difference 
between main 
offender and 
abettor  

Appellate Court reversed the District Court’s 
verdict and reduced the penalty stating” accused 
didn’t directly participate in the crime” 

15 HMG v Om 
Bahadur 

The liability of 
accused  

The Supreme Court upheld the decision of 
Appellate Court and partially convicted the 
accused for his liability only for attempt. 

16 HMG v. Kami 
Tamang 

Attempt to the 
crime of 
trafficking 

The Supreme Court sustained the judgment of 
District and Appellate Court with one year 
imprisonment for attempt to trafficking. 

17 Laxmi Shrestha  
v. HMG 

Element of 
abetting  

The Supreme upheld the decision of Appellate 
Court that lowered the decision of District 
Court from 10 years imprisonment to 4 years. 

18 Uttam Lama v. 
HMG 

Application of 
ex post facto 
law 

The majority judgment of the full bench of the 
Supreme Court rejected the appeal of defendant 
by stating that the crime of trafficking was 
already in existence before the enactment of the 
said Act. 
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7.3.  Trend Analysis

1. Dambar Bahadur Chettri v. HMG.177

Damber Bahadur married Ms. Tara Kumari
Bishokarma and promised a good life. She left
home with Damber Bahadur for Krishna Nagar,
a border town western Nepal. After four days,
she knew that she had arrived in Bombay City,
and found that so-called husband had sold her
to Suni Tamang’s brothel for IC. 20,000.00. In
the brothel,  she was forced to enterta in
customers. Fortunately, she was able to contact
the Indian police force, which rescued her and
made arrangements for her return.

On her return to Nepal, she filed a complaint in
the police office at Rupendhei district and the
accused Damber Bahadur on his return after
selling Tara Kumari was arrested by the police
and prosecuted for committing crime under
Clause 1 of the Section on Human Trafficking
of the Muluki Ain.

The case was filed in Rupendhei District Police
Office where Tara Kumari  accused Damber
Bahadur of deceitfully marrying to her with an
intention of trafficking for  prostitution. Damber
Bahadur confessed the crime, and gave a
voluntary confession.. The prosecution was
accordingly made only on the basis of the
confession of the defendant. The Rupendhi
District Court found the defendant guilty thereof
and as such announced 20 year s of
imprisonment as punishment. Finally, the
Supreme Court reviewed the judgment, and held
that that “since the defendant had failed to
provide with the precise and adequate evidences
to prove his innocence, the punishment declared
by the Rupendehi District Court needs not to
be altered.  In this case, the Supreme Court held
the legitimacy of law holding the ‘suspect’s
presumption of guilt.

Supreme Court in this case held that the onus
of proof lies on the defendant to prove that he
had not sold Tara Kumari for prostitution.
Although the Supreme Court did not elaborate
the principle in detail, it was the first case in
which the Supreme Court deviated from Section
25 of the Evidence Act, 1975 that stipulates the
prosecutor to prove the guilt of defendant

beyond reasonable doubt. This case had lasting
bearing in the subsequent cases relating to
trafficking in women and girls for prostitution.
As an outcome, Trafficking of Persons (Control
and Punishment) Act is enacted, fully influenced
by the judgment.

2. HMG v. Batku Tamangni and Others:
Supreme Court178

The first information report was lodged on 30/
9/2040 by Jit Bahadur stating that he and his
parents had been out for work leaving Gaymchi,
the younger sister, alone to look after the home.
On their return, Gyamchi was disappeared and
after three days of search Gyamchi was
discovered at the cowshed of Mr. Jit Bahadur.
Gayamchi reported that she was taken by Jit
Bahadur and kept in secret.

The report was lodged by Mr. Jit Bahadur
(Gyamchi’s brother) alleging that Mr. Jit
Bahadur, Renjin Lama and Batku Tamangni had
separated Gyamchi from her guardians by
enticing her of a good job in Bombay.
Accordingly, the three accused had been
arrested and produced before the judicial
authority for the crime of separating the girl
from legal guardian without consent thereof.
The charge sheet was then filed.

All the culprits confessed the crime of
separating Gyamchi without consent of her legal
guardians for the purpose of trafficking to
Bombay for sale. The Sarjamin (witnesses
collected at the spot of crime) corroborated the
confession of the accused persons. All the three
culprits were tried under judicial custody.

Eventually, the district court convicted all the
three culprits and sentenced them with an
imprisonment of 10 year for Jit Bahadur as
principal offender and imprisonment of 5 years
for Renjin Lama and Batku Tamangni as
accomplices.

An appeal was then filed by the defendants to the
Regional Court (presently the Appeal Court) at
Kathmandu, then the second court of appeal. The
Regional Court reversed the judgment holding that
“merely a separation from the guardians” does not
constitute a crime of trafficking.

177 NKP 2045 (1988), decision no, 3683, p 1313
178 NKP 2045 (1988), decision no. 3641, Page 1163
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The government attorney lodged an appeal to
the Supreme Court to get the judgment of the
Regional Court quashed on the ground that the
judgment suffered from an error of wrong
interpretation of Clause 1 of the Section on
Human Traffic of the New Muluki Ain.

The Supreme Court, agreeing to the argument
of the Government Attorney, reversed the
judgment of the Regional Court. It held that the
transfer of the girl from one place to another
with an intention of trafficking is adequate to
constitute the crime of trafficking as stipulated
by Clause 1 of the Section on Human Traffic at
Muluki Ain. The Supreme Court thus established
a principle clearly that one need not be taken
out of the Nepalese Territory for committing
the crime of trafficking This was one of the
landmark cases, which clearly defined the
meaning of the term “separation from legal
guardians”. However, the provision
incorporated in clause 1 of the section on
Human Traffic of the New Muluki Ain, did not
find expression in the Trafficking of Persons
(Control and Punishment) Act 1986, being
practiced as specific legislation in matters of
traffic in human being subsequent to its
enactment.

As it has been discussed above, the present Act
does not contain the provision that defined the
separation of children from legal guardian
without consent as a crime. Apparently, the
Supreme Court, subsequent to the enactment of
the Act 1986, has interpreted the element of
“crossing the border” as essential ingredient to
constitute the crime of trafficking. This can be
defined as regressive development of law.

3. HMG v. Kumar B.K.179

In this case the victim was taken to India having
informed her that her husband is about to get
death penalty unless some Fifty thousand is paid
immediately thereby ceasing all her property,
the accused and his wife absconds from the
Hotel. The Court held not liable for Trafficking
but held liable for theft with force only. Due to
lack of clear definition and the elements of
trafficking, in many the judgments of courts

vague and they often discard the ‘offences of
trafficking’.

Some 20 reported cases reviewed for the
research establish the following situation of
enforcement: Some of important of them are
mentioned below:

4. HMG v. Sushila Shah 180

 In this case accused charged for attempting to
sale two women confessed the guilt before the
police and denied confessing at the court. They
court held her liable as there had been the
confession of two other co-accused.  The
confession of co-accused is highly counted by
the Nepalese courts.

5. HMG v. Ranjan Hussian Miya181

According to the statement of the said victim,
she was tricked to take something mixed with
narcotic drug by the accused thereafter taken
to Indian border area next day. She resisted to
cross the border meanwhile the border police
arrested the accused. The court held with
conviction.

6. HMG v. Suresh Sharki182

 In this case two accused were charged for
taking away the victim to Delhi and sold her
for Rs 5000. Though the victim revealed this
story, the court did not find sufficient evidence
to convict the accused. The court held with
acquittal mentioning in its judgment that the
hearsay evidence ( Sarjamin) did not suspect
the accused and that one of the witnesses
produced by the accused expressed his opinion
that he does not believe the accused committing
the said crime. This judgment shows that the
courts are not consistent in consideration of
hearsay evidence.

Moreover, the court is not seen adequately
applying the principle of witness examination.
Witnesses are not supposed to draw their
opinion; rather they are instrumental only to the
extent of expressing the knowing facts by five
senses. here in this case the ‘opinion’ of witness
was also taken as the ratio for the acquittal.

179 NKP 2045(1989), decision no. 3604, p. 1015
180 NKP 2043 ( 1986), decision no. 2764, p.584
181 NKP  2046 (1989), decision no. 3758, p, 295
182 NKP 2048 (1991), decision no. 4385, p, 618
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7. HMG v. Habib Miya183

The accused named Parmeshwori was charged
for selling and another accused Mr. Habib for
both selling and abetting. Parmeshwori was
convicted for the offense with ten years
imprisonment. While Habib pleaded that he had
taken the victim to India and handed over to
Parmeshwori with the assumption that she will
be employed in India with better salary. The
court is convinced that taking any girl away to
India itself is not an offense. The act must be
motivated by intention.

The court acquitted him from, the charge of
selling but held him guilty for abetting the
offense with one year imprisonment.

The judicia l trend seems mystifying to
determine the punishment. It is not clear why
the sentence is reduced neither the situation of
victim was taken care. The judgment is seen
inconsistent in considering the punishment.

8. HMG v. Indra Prasad 184

The victim accuses Indra for selling her for RS.
16000 IC.  The accused confessed the guilt in
the police and denied in the court giving reason
of alibi saying he was at the school at the given
date. The victims and her mother proved to have
in police custody. The Supreme Court decided
that the victim’s statement authenticated before
the court was not reliable. The Court held
acquittal.

This case shows the trend of extracting
confession at extra-judicial authority while the
denial at the court. And also an example of
miscarriage of justice due to false FIR as it has
been proved by the court that during the alleged
date the said victim and her mother were in
police custody. There might be also the situation
of victim not exactly remembered the date of
incident. In either situation, this is the failure
of investigation and the prosecution.

9. HMG v Raju Tamang185

In this case Sita Magar reported against Raju
accusing him of trafficking her and selling in

Rs. 10, 000. After she rescued and returned by
Indian Police, Raju’s statement said that he sold
Sita along with his friend Prakash. Accused
denied this in the court, and no statement was
recorded in the court of the victim.

The court decided that the accused can not be
convicted only on the basis of police
confirmation.

This is the grand failure of investigation and
prosecution in fulfilling the necessary legal
procedures and thus the crime went impuned. On
the other hand the judicial trend can also be seen
not adequately considering the given fact of victim
being sold out and rescued by the Indian police.

10. Kamal Prasad Shresta v. HMG (Mathuri
Sharma, Informer)186

In this case, Mathuri Sharma reported that she
with her friend was sold in Bombay. Punishment
Article 4 of the existing Act was demanded.
Accused denied the accusation. The Bagmati
Special Court convicted the case for abetting
and provided 10 years imprisonment. Appellate
Court prescribed for 11 years imprisonment but
in Supreme Court it was argued that victim’s
statement was inconsistent, on one hand she said
that she was taken for job as per the fact of
presented in the FIR, however, at the time of
reconfirmation of the statement, she said that
she was made unconscious and sold out. The
victim’s friend went hostiled. No eye witness
of the incident is present. Also the family
members did not come looking for her. The
burden of proof lies on the victim and failed to
prove the crime. Therefore, finally, the accused
was acquitted from the Supreme Court.

There are lots of holes or inconsistencies found
in the investigation, prosecution and judgments
of courts. It can be questioned that why had been
the accused was found guilt by the lower courts
and acquittal for the apex as all court had to
analyse the same facts and the evidences. The
judicial trend shows the lack of competency in
applying the principle of ‘objective satisfaction
of the case’ from the perspectives of the rights
of accused and the victims.

183 NKP  2049 (1992), decision no. 4553, p, 534
184 NKP 2056 (1999), decision no. 6793, p. 728
185 Judges Workshop on Combating Trafficking in Women and Children, Published by National Judicial Academy,

Nepal, May 2006, p, 49
186 NKP 2051, decision no. 4891, p. 240
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11. In report of Gita Danuwar/ HMG v. Ranjit
Lama and Simla Tamang187

In this case, Gita Danuwar reported against
Balkrishna Danuwar who sold victim to Simla
Tamang in Rs. 25,000 in Bombay. After 4-5
months, Simla Tamang sold her Ranjit Lama in
Rs. 30,0000. After being sold in many places,
after eight years, Gita returnd infected with
HIV/AIDS. Simla and Ranjit confessed in
police.

The District Court convicted with 11 years of
imprisonment for both and rupees 43, 500 and
50,750 fines respectively. But after eight
months, appellate court reversed the District
Court judgment and acquitted the accused
reasoning the legal question following:

· ‘the crime was conducted before the
endowment of the existing law.

· the burden was proof was lied on the
victim, but, the victim was unable to
give statement in the court, therefore
the FIR could not be taken as proof.

· can not be relied the  FIR lodged after
three years

· according to the government attorney,
no need to appeal on the decision of
the appeal court.

This was the most famous case brought the
attention of national and international medias.
According to the stories published in various
newspapers and the magazines, the victim was
banished from the brother after being infected
with HIV/AIDS and hardly able to return home.
After some times the NGOs initiated to file the
FIR, but, after filing the case she and her family
member were baldly threatened by the
defendants and their gang as they were found
very much influential up to the political level
and there was no socio-economic and life
security provided by the state or NGOs. As a
result she could not appear before the court to
testify the statement.

The court did not consider the entire situation
of the victim and decided the case superficially.

Moreover, the case was not appealed by the
prosecutor and there was no provision of appeal
to be made by the victim or other public. This
was the great lacuna present in the law of
trafficking in Nepal.

12. Ganga Bahadur Tamang v. HMG on
behalf of Indra Bahadur Damai 188

In this case, Phampa Devi reported against
Ganga Bahadur for selling her in Bombay after
promising her to get married. Victim
reconfirmed her statement in the court. The FIR
was filed very lately almost after seven years.
The evidence of selling her couldn’t be proved
also. Therefore the accused was acquitted from
the Supreme Court.

Even when there was a strong evidence of
victim’s reconfirmation of her statement it was
not considered as proof against the accused. The
judiciary is not consistent in considering
victim’s statements.

13. Ajay Shrestha v. HMG189

In this case the victim reported against Ajay
Shrestha and his friends accusing of selling
victim to a brothel. She ran away from brothel
and reported to the police. She was kept in
Ashram and after sometimes she was brought
to Maiti Nepal (one of the NGOs working in
the area of rehabilitation of victims of
trafficking). The District Court gave verdict
with 10 years of imprisonment and the Appellate
Court upheld the decision. The Supreme Court,
however, acquitted the accused stating that there
is no involvement of Ajay after returning from
Sunauli and there is also no claim against Ajay’s
friends who were also involved in the crime.
Therefore the Supreme Court acquitted the
accused.

This case shows a trend of lack of victim and
witness protection system and lack of due
consideration of the severity of the offence.
There are several instances where victims and
witnesses suffer from the fear of threat and thus
are not very active in participating criminal
proceedings.

187 supra note 185, p. 50
188 supra note 185. p. 50
189 Ibid.
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14. HMG v. Hasta Bahadur Tamang190

In this case, Krishna Bahadur reported against
Hasta Bahadur for selling three girls after
consultation with other accused. Hasta Bahadur
said that the co-accused bought him a watch
and gave rupees 1000 but not to disclose how
the girls were sold. The victim gave the
statements that they were sold by the accused.
The District Court convicted the accused and
sentenced for imprisonment for 10 years.
However, Appellate Court reversed from the
District Court’s verdict and reduced the penalty
sta ting that the accused didn’t directly
participate in the crime of trafficking thus, he
didn’t know about the crime.

There are numerous issues that show that the
judgment has flaws. Such as, the accused went
along with other accused. The accused had
given watch and cash to the informer. There are
numbers of reasons that prove that the accused
could know about the incidence/ crime from the
very beginning. In this situation, the questions
remain unsolved that why he is not considered
a main offender? Why has been considered only
an abettor? These questions have not been
settled by the appeal court. Moreover, the Court
has not interpreted what is meant by “direct
participation” of the accused.

15. In report of Dikka Kumari Bishwokarma
HMG v. Om Bahadur alias  Om Prasad
Bishwokarma 191

In this case, it was alleged that the accused
eloped with her daughter alluring her for better
job in India and marrying her then after. The
accused fakely tok victim India and sold her
out.  After some months, the accused returned
alone. When questioning him about the victim
he replied that he had not married with the
victim. He had gone only to Bhairahawa
(western part of Nepal close to Indian Boarder
Sunauli). In police the accused confessed of
selling the victim in India for Rs. 15, 000 IC.
But he refused from the confession made at
extra-judicial authority stating that he was at
home at that time and the confession was
extracted by means of torture and thus not guilty.

The District Court convicted up to the extent
but the appellate reduced the sentence    with
partial conviction for 5 years imprisonment. The
Supreme Court in upholding the decision of
appellate court observed that “though, it is
proved that the accused took away the victim
to foreign land with duress and no one has been
able to show the location of presence the
circumstance of victim, the act of accused can
only be defined as attempt to the crime of
trafficking. And thus is held liable for attempt
to the said crime”.

The judgment is not adequate enough to
measure the burden of plaintiff to prove the
exact location India where the victim was sold
out. Even after the court finding the fact of
victim being taken away, the cour t stil l
cons idered the act as the completion of
trafficking.

16. HMG in report of Laxmi Tamang v. Kami
Tamang192

In this case three victim girls filed case against
two male offenders stating that the accused
allured them of good and comfortable life in
India and requested to go there along with them.
Some days later, on the way back to Kathmandu,
the victims heard the accused chatting of the
intention of selling the girls to Indian brothel.
After knowing the intention, the victims escaped
from the accused and informed about the
incidents.

The accused confessed at the police. District
and appellate court convicted only for attempt
to the crime of trafficking. The prosecutor
appealed against the decision citing the
precedent “HMG v. Batuk Tamangni NKP 2045,
1163 that defining the crime of trafficking is
sufficient if any person takes another person to
a foreign land.”

The Supreme Court rejected the appeal and
sustained the judgment of appellate court stating
the referred precedent irrelevant.

The case shows the trend of prosecutor using
the wrong provision and the case law in order
to provide maximum punishment. The court also

190 Ibid p. 51
191 Criminal Appellate Number, 1136, Year 1995 (2052)
192 ibid, 1066, Year 2051
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seems using its discretionary power in
inconsistent manner where there is margin for
the punishment. Even after being proved the
attempt to trafficking of three victims, the one
year punishment is very minimal. The court has
not considered the gravity of crime, including
foreseeable consequences if the victims were
sold out.

17. Laxmi Shrestha  v. HMG193

In this case, the accused a Chinese National Ms.
Liu Lang Fung (brothel owner) and a Nepali
woman, Laxmi Shrestha were charged for
buying, selling and abetting for the prostitution
of others. Two victim girls were taken to the
brothel owner. The victims escaped and lodged
the FIR against all involved in the said act, upon
their return on the same day.

The District Court convicted two defendants
(Chinese and Nepali woman) for 10 years
imprisonment and one year for three other
Chinese respectively. The Appellate Court,
however, reduced the punishment of defendant
Laxmi from 10 years to 4 years stating that the
“Laxmi was involved only up to abetting for
the act”. The Supreme upheld the decision of
Appellate Court.

The case lacks in interpreting the elements of
trafficking as per the existing law. The fact
however, sufficiently proves the crime
trafficking as one of the defendants was
punished for 10 years. The margin of
appreciation is seen used in fluctuating manner.

18. Uttam Lama v Charimaya Moktan
(informer)/HMG194

In this case, after working as prostitute for 10
years in Indian brothel, the brothel owner, Mala
Tamang let victim Charimaya Moktan to go
home country Nepal after the debt being cleared.
Upon her return, she filed the case against the
defendants for taking her in India in the name
of providing better job.

Both District and Appeallate Courts convicted
the defendants and held liable for 10 years of

imprisonment and Rs. 56,000 thousands
as fine.

The Supreme, division bench observed the issue
of application of ex post fact laws that
was adopted three months later of the
commission of the crime and thus acquitted the
defendants.

But the full bench of the Supreme Court
quashed the decision of division bench and
upheld the decisions of the District and appeal
courts. In the decision the full bench laid the
ratio that “the crime of trafficking human
trafficking was already a defined crime by
Muluki Ain, including more penalty than the
referred Human Trafficking (Control and
Punishment) Act, 2043 (1986), therefore , the
questioned act can not be considered as ex post
facto”. In reaching to this judgment, the
Supreme Court has referred the practice of other
jurisdictions.

The decision was made by the majority. Justice
Balaram K.C. has dissented on the judgment
from the level and angle of fundamental rights
and human rights. Considering the fact that the
alleged act was committed before the
promulgation of Human Trafficking (Control
and Punishment Act) 1986. In this context the
punishment can not be prescribed using ex post
facto law. Such application would be
inconsistent with Article 14(1) of the 1990
Constitution as well as Articles 11(2), 15 (1) 195

of the UDHR and ICCPR respectively.

The case is landmark in terms of analyzing the
case from lowering the punishment however,
has left a debate over the application of
substantive nature of ex post facto laws in
criminal offence prosecuted by state. Moreover,
such application of retrospective law that has
introduced an exceptional provision of shifting
burden of proof over the accused which was
not existed at the time of alleged commission
of crime. The majority judgment is not seen
sensitive enough in considering the serious
likely consequences in the criminal justice
system.

193 id, 580, Year 2049
194 NKP 2061, Decision No. 7432 (full bench)
195 Article 15(1) of the ICCPR  incorporates “No one shall be held guilty of any criminal offence on account of any act

or omission which did not constitute a criminal offence, under national or international law, at the time when it
was committed”.
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Concluding Comment on second and third
combined periodic reports:

After consideration of the reports,  the
Committee on CEDAW raised the following
questions, comments and queries on the issues
of prostitution and trafficking:196

· Please provide information as to whether
the new draft bill on the prevention of
trafficking has been adopted? If so, when?
Please describe the State party’s cross
border and international cooperation with
countries of destination of trafficked
women.

· Do local task forces on the issue of
trafficking in women and children report
to the national Coordination Task Force
(see para. 31 of the report)? Do they work
with the women’s cells that have been

established in some 16 districts?
· Does the Government fund the shelters/

centers for trafficked women and children
that are run by non -governmental
organizations (see para. 35 of the report)?
What is the “favorable policy environment
for such activities”?

· How many cases have been filed and
successfully prosecuted against traffickers?

The Committee has rightly identified the
magnitude of problem of the numbers of cases
reported that is very low as compared to the
actual numbers of incidents reported by national
and international reports. The committee
however has not raised any issue regarding the
National Plan of Action against exploitation of
Trafficking in women as there is seen the plan
adopted for Trafficking in Children and Their
Commercial Sexual Exploitation.

8.1. Conclusion

Problem of trafficking in Nepal has   deep rooted
political and social background that was
founded on patriarchal values. However, it is
yet to be recognized as a phenomenal organized
crime subjecting thousands of people into a
condition of slavery and as such one can argue
that the anti-trafficking legal framework in
Nepal lacks human rights dimension.

The Nepalese Criminal Justice framework is
based on the notion of control of crime through
harder punishment.  The punishment of
offenders is the single most important issue it
has dealt with. It has seriously failed to address
the interests or concerns of victims.

Nepal has ratified a numbers of international
human rights treaties. But it has still ignored to
ratify the Trafficking Protocol for no reasons.
The Treaty Act explicitly provides that the
international treaties and conventions ratified
or acceded by Nepal constitute the law of Nepal.
But Nepal’s position does not plainly seem to
be a Monist Country and many times it seems
reluctant to accept the standards adopted by
such conventions. Especially, on the issues

8. CONCLUSION AND RECOMMENDATIONS

rela ted to gender the enforcement of
international human rights is very weak.  One
of the serious failures of the Government is that
it has failed to ‘enforce international human
rights instruments to trafficking issues’.  As a
matter of fact, issues such rehabilitation, or
reintegration and dignified reparation of victims
are issues at large.

A long open border with India having no
extradition treaty and non-effective monitoring
and enforcement mechanism is a serious draw
back to the effective prevention and suppression
of trafficking in Nepal. Moreover, many other
important treaties regarding prevention and
suppression of trafficking have not ratified by
Nepal. This shows the political willingnessless
on the part of State.   While the Interim
Constitution has stepped forward towards
gender equality legal frameworks in Nepal, the
capacity of motivation and capacity of State’s
institutions to enforce the constitutional scheme
is still  suspected. The Articles in the
Constitution guarantee right against any form
of physical, mental and any other types of
violence. While the protection afforded by the
constitution against the trafficking is explicit,

196 See paragraphs 13-16 at CEDAW/PSWG/2004/I/CRP.1/Add.5
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the intention is primarily concerned with
promotion of ‘public morale’ rather than the
‘security and protection of inalienable dignity
of the person affected by the crime’. The laws
dealing with controlling and suppressing of
trafficking provides no ‘concept of restorative
justice’. The victim’s interest is neither a matter
of concern to the State nor to the system of
justice.

A weak criminal justice system helps to beget
offenders as it promotes impunity. Corruption,
weak investigation and lack of proper
seriousness in preparing charge sheet, is a
serious drawback in the part of prosecutors.
Study shows roughly 40% of prosecutions are
only fully successful. That is to say that accused
persons in 60% of cases are acquitted by
court.197The state of criminal justice system is
thus not adequate to address the increasing
problem of trafficking.

8.2. Recommendations

The following are the key recommendations to
be considered:

1. Amendment of Trafficking of Persons
(Control and Punishment) Act to the effect
of ‘defining trafficking’ as outlined by the
Trafficking Protocol. The amendment,
among other things, must precisely adopt
the ‘right-based approach to the criminal
proceedings, and must also very precisely
incorporate the ‘concept of restorative
justice’.

2. The Government must make immediate
initiatives to ratify the Trafficking Protocol
2000, and rationalize all laws concerning
trafficking of persons, and criminal justice
system associated with such crimes.

3. The draft Penal Code and Criminal
Procedure should define the crime of
trafficking and the punishment as well as
the procedures consistent to the laws
regarding human trafficking and the

international human rights standards.

4. The Statute of International Criminal
Court198 has explicitly incorporated the
crime of enslavement and defined the crime
of trafficking in persons199 therein under the
crime against humanity. Therefore, Nepal
must ratify this Statute.

5. The extradition treaty and mutual legal
assistance should be made especially with
those countries where trafficking against
human beings are highly prevailed.200

6. There is need for systematic boarder
regulation management that has effect in
regularly monitoring, including providing
information on safe migration and prevent
from cross-border trafficking.

7. The State must provide the following
protections to victims during the criminal
proceeding:

7.1. Protection against threat of offenders

7.2. Protection against sexual harassment
during the investigation, prosecution
and adjudication of cases,

7.3. Protection of privacy of victims during
all steps of investigation, prosecution
and adjudication process by
introducing adequate legal provision
on ‘in camera proceedings’.

7.4. Continues hearing system should be
introduced where the witness and
victims are produced in the court along
with the charge-sheet. This provision
may assist to stop the risk of being
hostile.201

8. The amendment in the trafficking laws must
ensure the following to victims:

8.1. The right to private prosecution
provided that the victim is not satisfied
to prosecution made by the State.

197 For detail see Annual Reports of the Office of the Attorney General of Nepal. Also See, CeLRRd/TAF, 2002. Trial
Court System of Nepal. Kathmandu, Nepal.

198 The Statute is available at www.icc.org
199 See Article 7(1)(c)and 2(c )of the ICC Statute
200 Pathak Narendra, Role of Government Attorney to Combat Human Trafficking through Criminal Justice Process”

(unpublished paper)
201 ibid
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8.2. The right to appeal against the verdict
of tria l court independent of
prosecutors.202

9. The trafficking laws must ensure the
following compensation and remedy to
victims:

9.1. Adequate compensation for damage
and loss need to be guaranteed by the
legal provision as a matter of right. The
State must be responsible pay such
compensation to victims not directly
from the offender, rather the state must
establish ‘a trust fund’203 where all the
fines and other sum received from
various sources are collected. So that
the victims have not to run after
offender ’s property with civil
procedural hassles.

9.2. The law must provide rights to victims
to ‘get support of the government for
dignified reparation’ from trafficked
countries’, and should provide all
support and assistance, including legal
counseling, for this purpose.

10. The law must specifically provide the power
to courts to monitor the investigation.

11. The mitigation provision in punishment
should be made for the accused who
surrenders, also providing details about
other organized criminals, that is helpful in
providing valuable information about the
crime.

12. With respect to the objective satisfaction of
the case to be proved by the physical
evidence, the current practice of
dependency on ‘confession must be ended’
that also minimize the risk of extracting
confession through physical and mental
torture against the suspects.

13. The existing legal provision exempting
‘guardian and close relative’204 from the
burden of proof ‘should be reviewed and
amended.

14. As there are several instances found of the
women and girls being trafficked in the
name of fake marriages, the laws should be
amended in order to make the provision of
compulsory marriage registration.

202 The lesson learnt from the case of Gita Danuwar whose case was not appealed by the prosecutor, is highly influenced
to this recommendation.(see for detail the case of HMG v Ranjit Lama and Simla Tamang reported at supra note
187

203 Article 79 of the Rome Statute of the International Criminal Court, 1998 has the similar provision of trust fund to
repatriate (under Article 75) to the victims of enslavement, including trafficking in persons.

204 See Section 7 of the Human Trafficking (Control) Act, 2086 at Annex ‘B’ of this report.
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Human Trafficking Activities Eradication Act, 2054 V.S.
Seal and Publication Date

Act No. ……. of 2054

Act enacted to eradicated the activities related to human trafficking

Preamble : Given that it is desirable to control an extremely cruel, immoral and inhuman
crime like human trafficking and to effectively implement the international treaties and
conventions to which Nepal is a party and to safeguard the interest of the general public
and maintain good conduct,

The parliament has enacted this act in the …… year of His Majesty King Birendra
Bir Bikram Shah’s rule.

1. Concise Name and Prolegomena

a. The name of this act is “Human Trafficking Activities Eradication Act, 2054
V.S.”

b. This act shall be effective soon.

2. External Application of this Act

a. An individual performing a crime deserving punishment according to this act
even while residing outside the Kingdom of Nepal shall be treated as if she or
he had performed such crime while residing inside Nepal and action and
punishment shall be taken in accord with this act.

b. If for the purpose of sub-article (1) an alleged person is to be handed over,
concerned district court can issue an order to His Majesty’s Government to
take necessary action in accord with current law.

c. If in connection with the action in relation to the case it is known that the
victim is outside the country and if such person needs to be inquired, the court
can order His Majesty’s Government to present him/her before the court.

3. Definitions: No other meaning shall hold for the content and interpretation of
this act :

a. “Human trafficking” is to be understood as any action like selling humans for
any purpose, using humans in flesh trade and separating  them from their
guardians with the purpose of trafficking and causing them physical, mental
harm by means of sexual exploitation.

b. “Prostitution” is to be understood as the sexual flesh trade carried out in a
commercial and vocational manner.

c. “Victim” is to be understood any victim in accord with this act.

4. No Act of Human Trafficking can be performed:

No one is allowed to perform and cause to perform an act of human trafficking.

5. Acts to be considered as Human Trafficking:

Any one performing the following acts shall be considered to have performed acts
of human trafficking:

a. To sell or buy a person for any purpose,

Annex A
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b. To take abroad any person with the purpose of having him/her engaged in
prostitution by persuasion or enticement or deception or under threat or pressure
or by bringing under control or by kidnapping or perform such act inside the
country or elsewhere,

c. To take any one away for any purpose of trafficking separating from his/her
guardians’ protection,

d. To engage oneself and have others engaged in prostitution in the country or
abroad,

e. To take any one abroad with the purpose of prostitution,

f. To buy or consume the sex of any person who has been made to be engaged
prostitution in the country or abroad,

g. To marry or adopt any woman with the purpose of trafficking,

h. To conspire or to become accomplice or make arrangement to perform any act
mentioned in section (a), (b), (c), (d), (e) and (f) of article 5 or give consent or
to encourage or make an attempt to perform such act,

i. Besides those mentioned, if a person performs or gets performed prostitution
at his/her own will.

6. Lodging Complaints:

1. Any individual having the knowledge that a human trafficking act is performed
or is going to be performed, or a victim can lodge a complaint with any police
office. While lodging a complaint the one who does so shall submit as many
evidences as she/he has obtained.

2. The police shall submit any complaint under sub-article (1) to the nearest
district court and if the court finds a reasonable ground to take action in relation
to it and issues an order to that effect, the police shall make necessary
investigation.

3. Also the police who comes to know that human trafficking is being performed
shall, in accord with sub-article (1) , give report of the same to the office
where he has been posted and after submitting before the court such report for
action if the court issues an order finding a reasonable ground, the police shall
carry out necessary investigation in relation to it as well.

4. If, in relation to the crime mentioned in sub-article (1), any hint is obtained, it
shall be a compulsory duty of the local people’s representative to report of the
same to the police office.

7. Investigation

1. In order to carry out investigation of cases registered under this act, arrangement
shall be made for separate necessary police personnel and police unit.

2. The court can give necessary instructions to the police personnel mentioned
in sub-article (1) respionsible for  investigation.

3. If it is known or apprehended that in the course of investigation there has been
some mistakes, the victim or his/her relative or his/her legal practitioner can
submit an application and in relation thereto, there shall be an immediate hearing
in the court in a closed bench.

4. In the course of investigation, the government advocate and a legal practitioner
representing the victim can be present in the whole process.
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8. Having Statements Attested:

1. If the individual lodging a complaint under article 5 is a victim, the government
advocate shall have to take his/her statements in the presence of witnesses
and such statements shall be attested within 24 hours by the nearest district
court.

2. No matter what is written the current law, if the statement of the victim is
brought to the court to have attested, the concerned justice shall read out such
statement and attest it if it is found to have been written as per what he/she
had exactly said and if it not found, it shall be attested as what mentioned as
different.

9. Action to Take Place in Closed Bench:

1. While trying a case related to an allegation of which punishment would be
given in accord with this act and while carrying out petition action and
pronouncing verdict, it shall be done in a closed bench.

2. Only the victim, members of his/her own family or his/her guardian or successor
and his/her legal practitioner and the guardian of the alleged one or successor
and legal practitioner shall be allowed to come into the closed bench.

3. Arrangement for the closed bench and the procedure shall be as fixed by the
court.

10. The Responsibility to Submit Evidences:

1. In the case a woman being taken to a foreign land by any person If anybody
lodges a complaint under article 6 that she is being taken away with the propose
of selling or engaging her in prostitution, the accused shall prove with ample
evidences that she is not being taken away for those purposes.

2. In accordance with sub-article (2) of article 8, the accused shall prove with
ample evidences that the statement attested by the court is false .

11. Confidentiality and Protection:

1. In the course of investigation and hearing of any case, arrangements shall be
made not to allow people see the case other than those involved in the case,
the witnesses and the legal practitioners by discretion of the justice or if so
demanded by the plaintiff or his/her legal practitioner.

2. The procedure related to confidentiality and protection in accord with sub-
article (1) shall be as fixed by the court.

12. Punishment:

1. Any one who sells a person shall receive a sentence of twenty years of
imprisonment.

2. Anyone who takes away anyone  with the purpose of making him/her engaged
in prostitution by persuasion or enticement or deception or threat or pressure
or by taking under control or by kidnapping or performs such act inside the
country or elsewhere shall receive a sentence of 15 years of imprisonment.

3. Anyone who separates anybody from his/her guardian with the purpose of
selling him/her shall receive a sentence of 5 years of imprisonment.

4. Anyone who makes people engaged in prostitution inside the country or abroad
shall receive a sentence of 10 years of imprisonment. If the person being made
to be engaged in prostitution is a minor, the culprit shall receive punishment
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in accord with sub-article (1).

5. Anyone who takes anybody abroad with the purpose of selling him/her shall
receive a sentence of 7 years of imprisonment.

6. If anyone marries or adopts a woman with the purpose of selling her, he/she
shall receive a sentence of 5 years of imprisonment.

7. If anybody engages in prostitution at his/her own will, he/she shall receive a
sentence of upto 3 years of imprisonment. While punishing thus persons
engaged in prostitution, the situation in which the guilty has committed the
crime, the economic and social condition and nature of crime.

8. Individuals buying or consuming the sex of persons being engaged or having
been engaged in prostitution shall receive a sentence of 3 years of
imprisonment. But if a minor’s sex is bought or consumed, the term of
sentence shall be 8 years of imprisonment.

9. Anybody who makes an arrangement, gives consent, conspires or becomes
an accomplice to commit a crime for which punishment shall be as mentioned
above or anybody who encourages or makes an attempt to engage in such
act shall receive upto half of the punishment mentioned above.

13. Fine:

1. If a human is bought or sold, the amount of the buyer shall not be returned.
The buyer and the seller shall also be fined on the basis of the amount by
making the amount paid by the buyer as the basis.

2. In cases under this act in which the amount is not clear, while considering
the physical and mental condition of the victim or the mental condition of
his/her family members or economic status and even the previous character
of the victim the authority dealing with the case shall decide appropriate
amount and in addition to the sentence of imprisonment in accord with article
12 fine an amount equal to the damage that has been caused.

14. Compensation

1. In a case of purchase and sale the amount paid shall be determined as the
basis and that amount and the amount of fine shall be added and the defendant
shall be made to pay the victim for compensation five times more than the
total amount.

2. In cases in which the amount is not clear, the amount determined in accord
with sub-article (2) of article 13 as compensation for the victim shall be
added another amount equal to that and shall be multiplied by 5 and the
resulting amount shall be given to the victim against receipt.

3. No matter what is written in sub-article (1) and (2), if someone has been
married or adopted with the purpose of selling, the victim, in condition when
the marital or adoption status has not been established, shall be provided
with an amount for compensation equal to the amount which the victim
would get while marriage or adoption is established.

4. As regards making the payment of compensation for the victim it shall be as
determined.

15. Government shall be the Litigant

1. His Majesty’s Government shall be the litigant in cases under this act and
those cases shall fall under Annex 1 of the government case-related Law
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2049 V.S.

2. While carrying out investigation of cases under this act shall be in accordance
with this act and other matters shall be treated in accordance with government
case-related act 2049 V.S.

16. Action can be taken keeping the person behind bars:

1. No matter what is written in the central Nepal Law, in a case related to the
crime under this act, if there are enough and reasonable causes to put the
accused behind bars and put him to trial, and if the government advocate has
any claim in relation thereto, the accused can be put behind the bars and put
him/her to trial having prepared documents making a mention thereof as
well.

2. If the accused is not satisfied in having been put to trial under imprisonment,
he /she can file a complaint with the petition hearing court through the
authority who is empowered to hear cases. The authority to hear cases shall
have to send such complaint and the document of imprisonment to the petition
hearing court within three days and act in accordance with the order of that
court.

17. Right to Make Regulations

1. His Majesty’s Government shall be able to enact necessary regulations in
order to implement the purpose of this act.
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Annex B

Human Trafficking (Control) Act, 2043 V.S.
The Act Enacted to Control Women Trafficking

Preamble: Given that it is desirable to control women trafficking in order to safeguard
the interest of the general public and maintain good conduct,

His Majesty King Birendra Bir Bikram Shaha has with the advice and
consent of the National Panchayat enacted this act.

Concise Name and Prolegomena

 (1) The name of this law is “Human Trafficking (Control) Act, 2043 V.S.”

 (2) This act will be effective soon.

(3) External Application of this Act

An individual performing a crime deserving punishment according to this act
while residing outside the Kingdom of Nepal will be treated as if she or he had
performed such crime while residing inside Nepal and action will be taken in
accord with this law.

No Permission to do act of Human Trafficking: anybody is allowed to perform
an act of women trafficking.

(4) Acts Considered being Human Trafficking

If an individual commits any of the following acts, she or he shall be considered
to have committed a human trafficking act:

(a) To sell a person for any purpose,

(b) To take a person abroad with an intention of selling her/him,

(c) To have a women engage in prostitution by persuasion or enticement or
deception pressure or to encourage anyone to be engaged in such act,

(d) To make arrangements for performing any act mentioned in the above
sections or assist to perform such act or to make an attempt to encourage
anyone to be engaged in such act.

(5) Lodging Complaints

1. Any individual having the knowledge that a women trafficking act is
performed or is going to be performed can lodge a complaint with any
police office and while lodging a complaint the one who does so shall submit
evidences as many as she or he has obtained.

2. The police shall submit any complaint lodged under sub-article (1) to the
nearest district court and if the court finds a reasonable ground to take
action in relation to it and issues an order to that effect the police shall
make necessary investigation.

(6) To have Confession Proved
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1. If the individual who lodges a complaint under article 5 is a person taken
away to be sold or be engaged in prostitution or sold out or have engaged
in prostitution and if such person is present, her statement shall
immediately be heard in the presence of a government advocate and the
person shall be taken to the nearest district court to have the statement
attested within twenty-four hours.

2. If in accord with sub-article (1) the statement made by the individual who
has lodged the complaint is brought to have attested, no matter what is
written in the act currently in practice the concerned justice shall read the
statement and have it read out to the person who has made it, and if it is
found to have written what the person had exactly said, he or she should
attest it accordingly and if it is not found to be exactly what the person
had said, he or she should attest it mentioning what different things it
contains.

(7) The Responsibility to Submit Evidences:

1. If a woman is being taken to a foreign land by any person other than her
guardian or her close relative and if anybody lodges a complaint under
article 5 that she is being taken away to be sold out or to have her engage
in prostitution, the accused shall prove that she is not being taken away
for those purposes.

2. In accord with sub-article (2) of article 6, the accused shall prove that the
statement attested by the court is false.

(8) Punishment

1. An individual who sells a person shall be imprisoned from ten to twenty
years.

2. An individual who takes a person abroad with the purpose of selling her/
him shall be imprisoned from five to ten years.

3. An individual who makes arrangements for performing any act or assist
to perform such act or makes an attempt to encourage anyone to be engaged
in such act shall be imprisoned from ten to fifteen years.

4. An individual who makes arrangements for performing any act or assists
to perform such act or makes an attempt to encourage anyone to be engaged
in such act shall be imprisoned for five years.

5. In the case of selling a person, the money of the person who buys shall be
not be returned and as for the one who sells she/he shall in addition to the
punishment mentioned in sub-article 91) also fined an amount in accord
with the amount of that money.

(9) Government will be the Litigant:

His Majesty’s Government will be the litigant in cases under this act and those
cases will fall under Annex I of the government case related Law 2017 V.S.

(10)Action can be taken keeping the person behind bars:

1. No matter what is written in the current Nepal Law, in a case related to
the crime under this act, if there are enough and reasonable causes to put
the accused behind bars and put him to trial, and if the government advocate
has any claim in relation to that, the accused can be put behind the bars
and put him/her to trial having prepared documents making a mention of
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that’s all.

2. If the accused is not satisfied in having been put to trial under imprisonment,
he/she can file a complaint to the petition hearing court through the
authority empowered to hear cases. The authority as such shall send such
complaint and the document of imprisonment to the petition hearing court
within three days and act in accord with the order thereof.

(11) Protection

No matter what is provided for by Section on Human Trafficking of New Muluki
Ain, all that is provided in this law shall be treated in accordance with this Act.

(12)Right to Make Rules

In order to implement the spirit of this law, His Majesty’s Government will be
able to make necessary rules.
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A. BACKGROUND

This report is the result of the Project sanctioned
by Terres de Hommes, on Regional Study on
Anti Trafficking Legal Frameworks to be
conducted by Bangladesh, India and Nepal. The
project was designed to: (1) conduct research
on domestic legisla tion of the respective
countries related to trafficking; (2) analyze the
existing legal framework in light of international
legal standards on trafficking; and (3) provide,
where necessary, recommendations for reform.

For the said purpose a Consultation Meeting
was held in Nepal in May 2006 in which, the
Consultants, and researchers discussed the
project’s methodology and the overall
objectives of the project. This report presents
the project’s findings and recommendations for
India.

B. REVIEW OF EXISTING LITERATURE

The available literature on trafficking mainly
consists of reports of studies, conferences and
workshops conducted by international and
domestic non-governmental organizations
(NGOs). National and regional level studies are
fewer in number compared to the literature
available at the sta te level. The recent
importance accorded to trafficking on the
international agenda is responsible for the rise
in the number of ongoing research studies on
trafficking in India.

C. GENERAL PROFILE OF INDIA

India covers an area of 3.29 million sq. km.
(1.27 million sq. miles). Although it occupies

CHAPTER I

OVERVIEW OF THE SUBSTANTIVE AND PROCEDURAL ASPECTS OF
EXISTING TRAFFICKING LAWS IN INDIA

only 2.4 per cent of the world’s land area, India
supports a population of 1.05 billion, which is
over 15 per cent of the world’s population. The
density of population, as of 2003, is 319 persons
per sq. km and the annual population growth
rate is 1.6 per cent. According to the Census of
India, 2001, the female sex ratio is 933, which
was 927 in the year 1991. The female child sex
ratio (0-6 years) was 945 during 1991, which
has come down to 927 in 2001. Sex selective
abortions, female foeticide, female infanticide,
and high female mortality rate have been
generally ascribed to the larger issue of gender
discrimination prevalent in the society.

The female literacy rate, as of 2001, is 54.16
per cent, which is much below the total all-India
literacy rate of 65.38 per cent. Despite
governmental efforts at universalization of
elementary education, about one-third of the
Indian adult population continues to be illiterate
and nearly half of the female population is
illiterate. Educational status is a pertinent factor
for the development of society. Clearly, the issue
of women’s status, level of empowerment, and
ability to respond to new opportunities or cope
with adverse circumstances is a complex one
and cannot be adequately captured by any
statistical profile1.

India shares a large border with Nepal and
Bangladesh. Nepal and India have porous
borders allowing free migration. It is known that
trafficking takes place under the umbrella of
migration. Bangladesh has a total land border
of 4510 kilometers, of which 4222 kilometers
cover 28 districts of India. The terrain is such
that it cannot be manned at all places. This is
taken advantage of by the traffickers.

1 A REPORT ON TRAFFICKING IN WOMEN AND CHILDREN IN INDIA, 2002 – 2003. A Study by National
Human Rights Commission, Institute of Social Sciences, UNIFEM and USAID, Orient Longman: New Delhi.
Chapter 4, p. 41
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According to the Centre for Women and
Children’s Studies, Bangladesh, there are 51
Bangladeshi enclaves in India and 111 Indian
enclaves in Bangladesh, which have no patrol
or control by any law enforcement agency. As
a result, the traffickers can easily use these
enclaves as recruitment and collection sites.
Under the garb of migration, the traffickers have
become active and a large number of young girls
are being trafficked from both Bangladesh and
Nepal to various places in India, especially to
Kolkata, Mumbai and Delhi2.

D. INTRODUCTION

Trafficking involves an illicit trade, usually
taking goods across a frontier. Traditionally it
was referred to as illegal transfers of weapons
(gun running) and more recently to drug
smuggling. Since 1990 there have also been an
increasing number of references to “trafficking
in people”, “human trafficking” and “trafficking
in women and children”. The phrase “human
trafficking” itself puts emphasis on the way
humans are moved. But trafficking children or
adults is inextricably associated with their
subsequent exploitation by others in a way that
violates their human rights - usually by being
forced to make money by working or to satisfy
the demands of those who take control of them
in other ways3.

Trading in human beings and their exploitation
in varied forms by traffickers in human beings
is one of the most despicable forms of violation
of human rights. Trafficking in women and
children is a violation of several human rights
including the very right to life, the right to
liberty and human dignity, and security of
person, the right to freedom from torture or
cruelty, inhuman or degrading treatment, the
right to a home and family, the right to education
and proper employment, the right to health care
and everything that makes for a life with dignity.

Unfortunately, there is little awareness of the
ramifications of trafficking as a transnational
organized crime.

In the human rights system, gender
mainstreaming is achieved through an
assessment of the enjoyment of human rights
by women as well as men within the frame of
objectives of agreed norms and the human rights
monitoring of treaty bodies. It recognizes gender
and child rights as a component of human rights.
A gender responsive and a right-based approach
is a vision and practice of development that
ensures fundamental human entitlements –
social, economic and political – in ways that
expand choices, and promote human well-being
and empowerment. Therefore, a human rights
orientation to trafficking must a lso be
responsive to gender differences and disparities,
and focused on realizing human rights equally
for women and men, girls and boys.

UN Secretary General’s Report on ‘Trafficking
in Women and Girls’ presented at the 58th

Session of the Commission on Human Rights
(2002), Geneva stated that, “The problem of
trafficking and the web of Human Rights
violations it embraces present some of the most
difficult and pressing issues on the international
Human Rights agenda. Complexities include
different political contexts and geographical
dimensions of the problem; ideological and
conceptual differences of approach; link
between trafficking and migration presents
another complexity presenting both political and
substantive obstacles to resolutions of the
trafficking problem”4.

The pattern of trafficking differs from place to
place5. In Western and Central Africa children
are mostly trafficked to perform cheap labour.
In East Asia and Pacific most trafficking is
channelized into child prostitution. In South
Asia, trafficking forms part of immense child
labour problem in the sub-continent. It is often

2 Ibid. p. 43
3 Dottridge Mike,  KIDS AS COMMODITIES? CHILD TRAFFICKING AND WHAT TO DO ABOUT IT,

International Federation terre des homme, 2004. p. 16.
4 Md. Haque Shahidul, “ AMBIGUITIES AND CONFUSIONS IN MIGRATION – TRAFFICKING NEXUS: A

CHALLENGE FOR DEVELOPMENT PRACTITIONERS BY IN HUMAN RIGHTS AND DEVELOPMENT”,
in Rahman Mizanur (Ed. ) HUMAN RIGHTS AND GLOBALIZATION, Published by Empowerment Through
Law of the Common People (ECLOP): Dhaka, 2003. p. 112

5 EXCLUDED AND INVISIBLE, State of World Children – 2006, UNICEF. Available at: http://www.unicef.org/
sowc06/english
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related to debt bondage where children are sold
to pay off the family debt. In India the known
purposes of trafficking are prostitution,
domestic work, work in carpet, garment, fishing
and brick industries, forced labour, camel
jockeys, illegal adoption of children, organ
transplantation, forced marriage, drug
trafficking, begging, circus and other
exploitative form of work. But to understand
trafficking better we have to understand the
main features and internal dynamics of these
sectors, especially to the use of trafficked
victims – knowingly or unknowingly.

Trafficking in women and children for
commercial sexual exploitation and other
abusive purposes is rampant in India and its toll
on human suffering is evident in urban and rural
pockets throughout the country. The incidence
of intra country trafficking is also very high6.

In India the commonplace understanding of
trafficking as akin to ‘prostitution’ is one of the
major reasons why the human rights violations
inherent in trafficking are never understood.
This calls for a “DYMESTIFICATION” of the
term. The complexity of the phenomenon, its
multidimensional nature, its rapid spread and
the confusion surrounding the concept,
prioritizes the requirement for a deeper
comprehension of the problem of trafficking.

In cross-border trafficking, India is a sending,
receiving and transit nation7. Children who are
the victims of trafficking and the consequential
exploitation are arguably among the most
‘invisible’8. It is estimated that 10% of children
engaged in commercial sex are children of sex
workers, about 40% had been abducted or
trafficked, 5% had been victims of rape and 8
% of incestuous relations9.

Trafficking in human beings is thus, not only
an episodic phenomenon, affecting a few
individuals, but of structural nature with

extensive implications on the social, economic
and organizational fabric of our societies.

Human trafficking is increasingly recognized
as a complex process, involving a series of
episodes for the person trafficked that require
markedly different responses from governments
or communities. These episodes might start with
a desire or need to move or migrate, followed
by an encounter with a trafficker leading to
coercion or deception, and finally to highly
harmful and exploitative working situations. For
other trafficked persons, the process might start
with family members handing over
responsibility for their safety and well-being to
others known to them, but then ending up
trafficked by a third set of actors. The trafficked
persons after some time might prefer to remain
away from their original community, despite the
exploitation and harm they have suffered. The
options for returning home may involve further
stigmatization, lack of control over their lives,
and limited or no opportunities for economic
survival. Many trafficked persons remain
migrants, often moving on to less exploitative
situations. What is clear is that a trafficking
episode changes a person’s situation for life10

E. MAGNITUDE OF TRAFFICKING

The most conspicuous lacuna in comprehending
the phenomenon of trafficking is the complete
non – recognition and silence on the different
forms and types of trafficking. The only
discernible form of trafficking recognized by
the law is “Commercial Sexual Exploitation”,
that is, ‘prostitution’ in women and children as
a result of trafficking.

Even with r egard to commercial sexual
exploitation of women and children due to
trafficking, the scale of the phenomenon is
difficult to judge. It is very difficult to collect
data on trafficking because of the clandestine

6 Sinha Indrani, TRAFFICKING AND CHILDREN AT RISK, Sanlaap, 2006. http://www.ashanet.org/focusgroups/
sanctuary/articles/sanlaap_trafficking.doc

7 Hughes Donna M., Sporcic Laura Joy, Mendelsohn Nadine Z. and Chirgwin Vanessa, COALITION AGAINST
TRAFFICKING IN WOMEN - FACT BOOK ON GLOBAL SEXUAL EXPLOITATION.  Available at: http://
www.uri.edu/artsci/wms/hughes/india.htm Last visited: 30 June 2005

8 UNICEF, 2006. op.cit. 5. Chapter 3, p. 49
9 CHILD TRAFFICKING IN INDIA, Published by The HAQ Foundation: New Delhi 2001. p. 9
10 COMBATING TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA, Asian Development Bank,

2002.  Available at: http://adb.org/Documents/Books/Combating_Trafficking/
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nature of the operations. The ‘trade is secretive,
the women are silenced11, the traffickers are
dangerous and not many agencies are counting’.

Among the most quoted figures are the United
Nations estimates that ‘4 million people are year
are traded against their will to work in some
form of slavery, many of them children’ and
believes that ‘in the last 30 years, trafficking in
women and children for sexual exploitation in
Asia alone has victimized more than 30 million
people’12 .

i. Indian Estimates

Calculations of trafficked people are generally
made with reference to Commercial Sexual
Exploitation. In India, the stigma attached to
prostitution and the clandestine nature of
operations makes it doubly difficult to arrive at
authentic numbers. To give a sense of the total
magnitude of the problem, estimates of adult
and child sex workers in India are quoted. All
minors in commercial sex work are generally
classified as cases of trafficking. The figures
quoted show a high degree of discrepancy, and
the possibility of ascertaining the authenticity
of the quoted figures is almost nil. The original
sources, or how these figures have been arrived
at, are rarely stated. Around 30 to 90 per cent
of women and girls are under 18 at the time of
entry in to prostitution13.

ii. Women Trafficked from Nepal and
Bangladesh

The Indo–Nepal border has 14 legal entry
points, and no substantial data is officially
available from enforcement agencies or
government departments. Lack of identification
mechanisms at the entry and exit point of the
Indo- Nepal border causes authorities to fail to
distinguish between migration and trafficking.
Several Nepalese in different parts of India also
work as domestic help, watchmen and chefs,
complicating the unraveling of the issue14

Movement between Bangladesh and India is
more complicated, and the number of trafficked
women quoted by the NGOs is difficult to verify
because of indistinguishable physical features
and similar ethnic and language profiles. The
State of West Bengal has 20 official check posts,
making it very difficult to keep an accurate
check on numbers of trafficked individuals15.

For commercial sexual exploitation women and
young girls are trafficked from Nepal and
Bangladesh into India, who then find their way
into the brothels of the cities of India. There is
almost no accurate data available on cross-border
flows because of the complexities in regulations,
which vary from country to country. There is no
law on repatriation, no National Crime Record
Bureau category under which it is documented
and no government enforcement agency which
has been able to collect verifiable data16.

The relative lack of information and quantitative
data on trafficking stems from various
dimensions of the problem, which make accurate
assessments difficult. The clientele wish to
remain anonymous, the clandestine nature of the
traffickers’ activities, the low visibility of
exploitation itself, and the victims’ fear of the
police and their exploiters ?all ensure that few
details are revealed. Thus, researchers find it
difficult to locate sources and face-non-
cooperation from most of the entities involved.
This probably explains why a majority of the
studies have very small sample sizes. Their
emphasis on qualitative rather than quantitative
data limits the emergence of patterns and trends17.

F. CONCEPTUALISATION AND
MEANING

The various definitions reflect differences in the
interpretation, understanding, emphasis,
inclusion or exclusion of specific elements and
attributes of trafficking. Debates, arguments and
confusions appear to be centred around the
issues of consent and movement; purpose

11 NHRC, 2003. op. cit. 1. Chapter 2,  p. 21
12 Id.
13 NHRC, 2003. op. cit. 1. Chapter 2,  p. 21
14 ADB, 2002. op. cit. 10. p. 29, para 92
15 Id. Para 93
16 Ibid. p. 22
17 Ibid. p. 23
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relation with smuggling and illegal migration;
and treatment of women and children.

In its dictionary meaning, the concept of
trafficking denotes a trade in something that
should not be traded in18. Thus, we have terms
like drug trafficking, arms trafficking and
human trafficking. The concept of trafficking
in people refers to the criminal practice of
exploitation of human beings where they are
treated as commodities for profit and after being
trafficked, are subjected to long term
exploitation. For the purpose of this study, the
working definition of trafficking stated in the
U.N. Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations
Convention against Transnational Organized
Crime, 200019, has been taken as a base for a
general understanding of the concept:

“The recruitment, transportation, transfer,
harboring or receipt of persons by means of the
threat or use of force or other forms of coercion,
of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to
achieve the consent of a person having control
over another person, for the purpose of
exploitation. Exploitation shall include, at a
minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced
labour or service, slavery or practices similar to
slavery, servitude or the removal of organs”.

Consent is considered irrelevant in the case of
children. If any of the means stated above are
used, consent becomes irrelevant in the case of
adults also.

Thus, the three elements clearly involved are:

First, an action with intention,
Secondly, the means, and
Lastly, the purposes.

The literature on tr afficking devotes a
considerable amount of space to defining the
phenomenon.  The numerous definitions
available reflect the lack of clarity and

consensus on what precisely constitutes
trafficking. Over decades, the concept itself has
evolved; to include many more attributes and
features than it began with. So much so that
‘increasingly, it has been recognized that
historical characterizations of trafficking are
outdated, ill-defined and non-responsive to the
current realities of the movement and trade in
people and to the nature and extent of the abuses
inherent in and incidental to trafficking’.

G. DYNAMICS OF TRAFFICKING OF
WOMEN AND CHILDREN IN INDIA

Despite the lack of hard data, a complex set of
factors can be identified that contribute to the
persistence of human trafficking. These factors
are the product of evidence based on years of
working with trafficked persons and survivors,
tracking the prosecution of perpetrators, and
following other sources of information. In order
to explore these complex factors, it is useful to
consider factors that push the vulnerable into
situations of high risk to be recruited by
traffickers. There are also pull factors that
encourage young people or those already living
in dangerous circumstances to seek out more
glamorous or sustaining life options than they
feel are available in their own communities.
Once mobile, some of these migrants are more
vulnerable to being coerced by traffickers, for
example, children (particularly girls) and
women who have less exposure to the world
outside their villages and few survival skills in
new circumstances.

In spite of these complexities, some
generalizations are useful to assist in identifying
those who are most vulnerable to being
trafficked and strategies to overcome these
vulnerabilities; and to assist in interception,
rescue, and effective integration of survivors
back into communities of their choice with
improved life options.

As quoted by Radhika Coomaraswamy:
“traffickers fish in the stream of migration” and
can identify those who are most easily deceived
or coerced20.

18 NHRC 2003. op. cit. 1. Chapter 1, pp. 2 & 3
19 To which India is a signatory.
20 Coomaraswamy, Radhika, ADDENDUM REPORT TO THE HUMAN RIGHTS COMMISSION REGARDING

MISSION TO BANGLADESH, NEPAL AND INDIA ON THE ISSUE OF TRAFFICKING OF WOMEN AND
CHILDREN, 2001.
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H. INDIA’S INTERNATIONAL
COMMITMENTS

The 1949 Convention for the Suppression of
the Traffic in Persons and the Exploitation of
the Prostitution of Others (1949 Convention)
continues to stand as the sole international treaty
on trafficking. This is not to say that the
protections of trafficked persons’ human rights
are confined to the 1949 Convention. States
have a duty to provide protection to trafficked
persons pursuant to the Universal Declaration
of Human Rights, as well as the International
Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and
Cultural Rights, the Convention on the
Elimination of All Forms of Discrimination
against Women, the Convention against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the Convention on
the Rights of the Child, the Convention on the
Protection of the Rights of Migrant Workers and
Members of their Families, United Nations
Convention on Organized Crime (UNCTOC),
the Slavery Convention, the Supplementary
Convention on the Abolition of Slavery, the
Slave Trade and Institutions and Practices
Similar to Slavery, and International Labour
Organization Conventions No. 29 concerning
Forced Labour and No. 105 concerning the
Abolition of Forced Labour.

India has signed and / or ratified almost all the
above international instruments; however, the

inclusion of them in the domestic laws and their
subsequent enforcement on ground remains
problematic. Being a part of global trafficking
nexus it calls into question, India’s commitment
to fulfilling its constitutional and international
obligations of safeguarding the human rights
of its citizens, words that have come to hold
very little meaning for the most vulnerable of
Indians.

I. OBJECTIVES

The objectives of this project are to:

Analyze key issues such as existing
statistics, pull - push factors, and what
makes women and children vulnerable to
trafficking.

Review existing legislation, regulations,
and policies in India for the protection of
persons against trafficking, and the rescue,
repatriation, and support of trafficked
persons.

To identify gaps in legislation, policy,
institutional frameworks and other aspects
of the legal frameworks that could be
improved to better protect persons against
trafficking, and to rescue, repatriate, and
support trafficked persons.

Identify areas for possible capacity building
of key stakeholders in India to better
implement and enforce the relevant laws.

J. END - NOTE

Being a  complex phenomenon, trafficking can be viewed from different
perspectives. Thus, it is important to acknowledge the standpoint from which it is
being approached from. The problem is deeply rooted in the socio-economic,
political and cultural reality of the context in which it occurs. The problem demands
an in-depth understanding and addressing of the ‘push and pull factors’, the ‘demand
and supply factors’ which drive trafficking. It is a fundamental violation of the
rights of human beings and shows a blatant disregard for the dignity of a person.
Trafficking is a phenomenon shrouded in ambiguities involving issues which most
would prefer to avoid, because it portrays the sinister face of a vibrant society.

Literature on trafficking in India is completely dominated by the issue of commercial
sexual exploitation, so much so that trafficking as a distinct separate crime does
not get highlighted. At times it is almost reduced to insignificance in comparison
to commercial sexual exploitation. Even though there seems to be considerable
information available, one is unable to form a picture which reflects the reality of
trafficking in women and children in India.
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Human trafficking, a systematic, economic
phenomenon, involving the displacement and
movement of persons solely for the exploitation
of their labour, is not new in India: for hundreds
of years movement of kidnapped or bonded
labour has taken place. This phenomenon has
persisted as economic structures and patterns
of trade have changed. While some forms of
human trafficking have existed for many years,
others have grown to take advantage of
opportunities presented by emerging economic
niches.

The foundation definitions of human trafficking
used by activists and other stakeholders are
those identified in United Nations (UN)
conventions, protocols or other multi-lateral
instruments as they seek to establish norms upon
which national and bilateral legislation,
agreements, policies and programming can be
set. These definitions have evolved over recent
years as the need has emerged to sharpen a
common understanding of the process and
economy of trafficking.

Though the term ‘trafficking’ is a twentieth
century phraseological invention, but
recognition, protection and implementation of
laws to prevent trafficking owes its genesis to
the human civilization. While it is easy to
conceptualize what is trafficking, it is not an
easy task, if not a Herculean task to define
trafficking in the Indian scenario.

The legal frameworks that typically come to
mind in the context of human trafficking are
criminal laws against “trafficking” (however
defined), or against related criminal activities
such as kidnapping, wrongful confinement,
slavery or forced labor, and rape or sexual
assault. Anti-trafficking laws have been
associated historically with efforts to combat
prostitution, and therefore many anti-trafficking
laws focus primarily or exclusively on

CHAPTER II

HOW INDIA HAS DEFINED AND PERCEIVED TRAFFICKING IN THE
LIGHT OF INTERNATIONAL STANDARDS AND PROTOCOLS

trafficking for prostitution. However, there is a
trend in recent anti-trafficking legislation to
recognize that human trafficking may be for a
variety of purposes, also including forced labor,
forced marriage, sale of organs, and other
abusive or exploitative conditions and activities.

Trafficking is a dynamic concept and one whose
parameters are constantly changing. An attempt
to define trafficking would definitely be merely
to illustrate how the human mind tries, and tries
in vain, to give a more precise definition that
the subject-matter warrants. The definitions of
trafficking today would be an attempt to
highlight the different forms of trafficking
backed by their blaze worthy nature.

A. TRAFFICKING – WHAT DOES IT
MEAN?

The UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially
Women and Children, supplementing the United
Nations Convention Against Transnational
Organized Crime, 2000 defines trafficking as:

“The recruitment, transportation, transfer,
harbouring or receipt of persons, by means
of the threat or use of force or other forms
of coercion of abduction, of fraud, of
deception, of the abuse of power or of
position of vulnerability or of the giving
or of receiving of payments or benefits to
achieve the consent of a person having
control over another person, for the
purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of
the prostitution of others or other forms
of sexual exploitation of the prostitution
of others or other forms  of sexual
exploitation, forced labour services,
slavery or practices similar to slavery,
servitude or the removal of organ21”.

21 Article 3
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Consent is considered irrelevant in the
case of children. If any of the means
stated above are used, consent becomes
irrelevant in the case of adults also.

Vulnerability refers to that section of a
population, in a socio-economic context of
severe deprivation, which is at risk because of
its inability to cope with the pressure of life and
living.  It is understood to ‘refer to any situation
in which the person involved has no real and
acceptable alternative but to submit to the abuse
involved22’.

The term “forced or compulsory labour shall
mean all work or service which is exacted from
any person under the menace of any penalty and
for which the said person has not offered himself
voluntarily23.”

The UN Protocol, 2000 ‘provides the first
internationally recognized’ definition of
trafficking. Besides giving ‘a framework for
further discussions’, it has proved to be a
‘guiding principle for a macro conceptual
understanding on trafficking’. This definition
has expanded the exploitative conditions that
may result from trafficking, which were earlier
confined only to prostitution. Thus, it is
considered to be more inclusive. The positive
aspects of this definition are stated to be the
elaboration of the means used, its clarity on the
issue of consent (one of the most debated issues
in trafficking) and the different acts in the
trafficking process that it encompasses. Concern
has been expressed that the ‘first  modern
definition of trafficking is being elaborated in
the context of crime control, rather than with a
focus on human rights’24.

While the protocol, as a supplement to the UN
Convention Against Transnational Organized

Crime, places strong emphasis on crime control,
it also includes a number of measures to support
trafficked persons, which may include housing,
counseling, medical and psychological
assistance, and tra ining and employment
opportunities25. At the same time, the protocol
has been criticized for not adequately
distinguishing between women and children,
and for not including more mandatory
provisions on assistance to trafficked persons26.

SAARC Convention on Preventing and
Combating Trafficking in Women and Children
for Prostitution (SAARC Trafficking
Convention)27 defines trafficking as:

“Moving, selling or buying of women and
children for prostitution within or outside
a country for monetary or other
considerations with or without the
consent of the person subjected to
trafficking.28”

The SAARC Trafficking Convention represents
a significant development - the first sub-regional
treaty addressing trafficking in persons. Because
consent is irrelevant for purposes of the
definition, a woman who travels voluntarily to
engage in commercial sex work could be
deemed to have been trafficked by any third
party who assists her. The Convention requires
state parties to make suitable arrangements for
the care and maintenance of trafficked persons,
including the provision of legal advice and
health care facilities, pending the completion
of arrangements for their repatriation in the case
of cross-border trafficking29. However, the
provisions on repatriation do not contemplate
any input or choice on the part of the trafficked
person. In these and other respects, the
Convention provides essentially the same
treatment to women and children. Moreover, the

22 A REPORT ON TRAFFICKING IN WOMEN AND CHILDREN IN INDIA, 2002 – 2003. A Study by National
Human Rights Commission, Institute of Social Sciences, UNIFEM and USAID, Orient Longman: New Delhi.
Chapter 1, p. 3

23 Id.
24 Coomaraswamy Radhika, INTEGRATION OF THE HUMAN RIGHTS OF WOMENAND THE GENDER

PERSPECTIVE - VIOLENCE AGAINST WOMEN, 2000. p. 7
25 Article 6.3
26 Sanghera Jyoti, TOWARDS THE CONSTRUCTION OF AN EMPOWERED SUBJECT: A HUMAN RIGHTS

ANALYSIS OF ANTI - TRAFFICKING LEGAL INTERVENTIONS AND TRENDS IN SOUTH ASIA,
2001. Paper presented at the Technical Consultative Meeting on Anti-Trafficking Programs in South Asia.

27 http://www.saarc-sec.org
28 Article 1.3
29 Article 10.2
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presumption that trafficked persons will be
repatriated to their country of origin30  raises
practical issues for women who have migrated
from Nepal and Bangladesh to India, but who
do not wish to return to their home country 31,
for example, because of fear of rejection or
abuse by family members or others. The
situation is especially problematic for women
who have migrated from Nepal, because they
would otherwise be entitled to remain in India
under the terms of the Treaty of Peace and
Friendship between the Government of India
and the Government of Nepal, 195032

The Convention includes specifications of
criminal offences for trafficking; provides for
mutual legal assistance in conducting
investigations, trials, and other proceedings;
specifies that trafficking offences will be
extraditable within the terms of any extradition
treaty between state parties; and requires
judicia l authorities to maintain the
confidentiality of trafficked persons and provide
them with appropriate counseling and legal
assistance. With regard to prevention and
interception of trafficking, the convention
requires state parties to sensitize their judiciaries
and law enforcement agencies about trafficking,
to exchange information on a regular basis, to
promote awareness of the trafficking problem
through the media and other means, and to focus
“preventive and development efforts” in the
areas known to be source areas for trafficking33.

Clearly trafficking, as defined above, has four
main elements:
1. It is an action consisting of movement, sale,

or purchase of women and children both
within and outside the member States;

2. It is an action for monetary or other
considerations with or without the consent
of the person subjected to trafficking;

3. Trafficking is carried out by means of
deception, threat, coercion, kidnapping,

sale, fraudulent marriage or any other
unlawful means.

4. It is an action for the purpose of prostitution
(SAARC Convention) or for other forms
of sexual exploita tion, forced labour
services, slavery or practices similar to
slavery, servitude or the removal of organ
(UN Protocol).

B. HISTORICAL PERSPECTIVE OF
THE INTERNATIONAL AND
REGIONAL FRAMEWORK ON
TRAFFICKING

The trafficking of women and children is a
matter of global concern as it involves the
violation of fundamental human rights.
Although numerous separate abuses that
contravene both national and international law
are committed during the course of trafficking,
it  is the combination of the victims’
displacement from their community and their
commercialized exploitation that makes
trafficking distinct. There is a large body of
international and national instruments like
Declarations, Conventions and Resolutions
prohibiting trafficking.

Undeniably, it is the states’ legal responsibility
to institute measures to combat trafficking and
to ensure their implementation. The national
laws of countries have been inspired by
developments a t the international level.
International instruments have a tremendous
bearing on the state parties and their national
laws. On the ratification of a convention, a state
party must suitably amend or frame laws so as
to implement the treaty. In the event of a gap in
the domestic laws, courts can follow the
provisions of international law as long as they
are consistent with the Constitution or the laws
of the land. Article 51 of the Indian Constitution
requires the state to foster respect for
international law and treaty obligations34.

30 Article 9.1
31 Memorandum to the Honourable Members of the Standing Committee of the 10th SAARC Summit from the

Participants of the SAARC People’s Forum: Combating Trafficking in Women and Children and Ensuring Food
Security, Colombo, 25-26 July 1998. Available: http//www.hsph.Harvard.edu/Organizations/healthnet/ SAsia/repro2/
SAARC.htm. (Article 7)

32 The treaty provides that “[t]he Governments of India and Nepal agree to grant, on a reciprocal basis, to the nationals
of one country in the territories of the other the same privileges in the matter of residence, ownership of property,
participation in trade and commerce, movement and privileges of a similar nature.” (Article 7)

33 Article 8
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C. INTERNATIONAL INSTRUMENTS

1. International Agreement for the
Suppression of the White Slave Traffic,
190435

The Agreement was formulated with the
intention of securing for women of full age
who have suffered abuse or compulsion, as
also underage girls, effective protection
against criminal traffic known as the ‘White
Slave Traffic’.

2. International Convention for the
Suppression of the White Slave Traffic,
191036

The Convention criminalized the
procurement, enticement or leading away
of a woman or girl under the age of 21, even
with her consent for immoral purposes,
irrespective of whether the various acts
constituting the offence may have been
committed in different countries.

3. International Convention for the
Suppression of Traffic in Women and
Children, 192137

The Convention prohibits the enticing or
leading away of a woman or girl for immoral
purposes, to be carried out in another
country.

4. Slavery, Servitude, Forced Labour and
Similar Institutions and Practices
Convention of 1926 (Slavery Convention
of 1926)38

States parties are enjoined to discourage all
forms of forced labour. Slavery means the

owner ’s control over another person,
without the slave’s full informed consent,
for exploitation.

5. International Convention for the
Suppression of the Traffic in Women of
Full Age, 1933

The Convention imposes a duty on the
signing countries to prohibit, prevent,
prosecute and/or punish those engaged in
the trafficking of women.

6. UN Convention for the Suppression of the
Traffic in Persons and of the   Exploitation
of the Prostitution of Others, 194939

The Convention is a compilation of four
previous international conventions - 1904,
1910, 1921 and 1933. It made procurement,
enticement, etc., for prostitution punishable,
irrespective of the age of the person
involved and his/her consent to the same40.
Brothel keeping was also denounced as
illegal and punishable41. The Convention
provided for repatriation42 and rehabilitation
measures 43. However, it is limited to
trafficking for prostitution and related
activities.

7. Convention on the Elimination of All
Forms of Discrimination Against Women
(CEDAW), 1979 44

Article 6 of CEDAW requires state parties
to take all appropriate measures, including
legislation, to suppress all  forms of
trafficking in women, and exploitation of
prostitution of women, which includes
young girls.  Its’ application to the

34 Article 51. promotion of international peace and security. The State shall endeavour to – (c) foster respect for
international law and treaty obligations in the dealings of organized people with one another.

35 18 May 1904, 35 Stat. 1979, 1 L.N.T.S. 83, Entered into Force: 18 July 1905.
36 4 May  1910, 211 Consol. T.S. 45, 1912 GR. Brit. T.S. No. 20, as amended by Protocol Amending the International

Agreement for the Suppression of the White Slave Traffic, and Amending the International Convention for the
Suppression of the White Slave Traffic, May 4, 1949, 2 U.S.T. 1999, 30 U.N.T.S. 23, Entered into Force: 21 June
1951.

37 As amended by the Protocol approved by the General Assembly of the United Nations on 20 October 1947
38 60 L.N.T.S. 253, Entered into Force: 09 March  1927
39 GA Res. 317 (IV) 02 December 1949. Entered into force: 25 July 1951. India is a party to this Convention.
40 Article 1
41 Article 2
42 Article 19
43 Article 20
44 GA Res. No. 34 / 180 UN GAOR 34th Session No. 46 at 193. UN Doc. A/39/45 (1979). Entered into force: 3rd

September 1981 (India – entered into force – 8th August 1993)
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commercial sexual exploitation of children
is not straightforward. One school of
thought is that since “women” is not defined
in the Convention, its articles are equally
applicable to girl children45. In this respect,
the articles on trafficking and exploitation
are relevant to the commercial sexual
exploitation of children.

8. Convention on the Rights of the Child,
198946

Article 11 requires State Parties to take
measures to combat the illicit transfer and
non-return of children abroad. Under Article
34 of the CRC, “State Parties undertake to
protect the child from all forms of sexual
exploitation and sexual abuse. For these
purposes, under Article 35 State Parties
shall in particular take all appropriate
national, bilateral and multilateral measures
to prevent………the exploitative use of
children in prostitution or other unlawful
sexual practices”.

9. The ILO Convention on the Worst Forms
of Child Labour, 1999 (No. 182)47

Article 3 of this Convention defines the
worst forms of child labour as comprising

of all manifestations of slavery or practices
similar to slavery, such as the sale and
trafficking of children, debt bondage and
servitude, and forced or compulsory labour,
etc48. Prostitution is considered as one of
the worst forms of child labour and the
Convention calls upon State Parties to
prioritize its elimination49. Therefore, the
Convention requires State Parties to
condemn child prostitution and adopt penal
sanctions to eliminate it50.

10. UN Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially
Women and Children, 2000 (Trafficking
Protocol)51

The UN Trafficking Protocol seeks to create
a global language to define trafficking in
persons, especially women and children,
assist victims of trafficking and prevent the
trafficking of persons. It supplements the
United Nations Convention Against
Transnational Organized Crime, 2000. This
victim-friendly Protocol provides for
preventive measures52, victim compensation
and privacy protection53, repatriation54 and
strengthened border control measures55.

45 Bhat Aparna, REPORT ON LAWS AND LEGAL PROCEDURES CONCERNING THE COMMERCIAL SEXUAL
EXPLOITATION OF CHILDREN IN INDIA, ECPAT International in collaboration with Human Rights Law
Network, November 2004.  p. 12

46 GA Res. No. 44 / 25 (XXIV) UN GAOR 44th Session Suppl. No. 49 at 167. UN Doc. A/44/49 (1989) Entered into
force:  September 1990 (India – entered into force – 11th January 1993).

47 The Convention was drawn up after the first World Congress against Commercial Sexual Exploitation of Children
(CSEC) held in Stockholm in 1996. CSEC includes the prostitution of children; child pornography; and other
forms of transactional sex where a child engages in sexual activities to have key needs fulfilled, such as food,
shelter or access to education. It includes forms of transactional sex where the sexual abuse of children is not
stopped or reported by household members, due to benefits derived by the household from the perpetrator. CSEC
also potentially includes arranged marriages involving children under the age of 18 years, where the child has not
freely consented to marriage and where the child is sexually abused.

48 ILO Convention 182 - Article 3.  The unconditional worst forms of child labour include: (a) all forms of slavery or
practices similar to slavery, such as the sale and trafficking of children, debt bondage and serfdom and forced or
compulsory labour, including forced or compulsory recruitment, of children for use in armed conflict;
(b) the use, procuring or offering a child for prostitution, for the production of pornography or for pornographic
performances;
(c) the use, procuring or offering of a child for illicit activities, in particular for the production and trafficking of
drugs as defined in the relevant international treaties; …”.

49 ILO Convention 182 - Article 6
50 ILO Convention 182 -  Article 7
51 General Assembly Resolution  55 / 25, Annex II, 55 U.N. GAOR Supp. (NO. 49) at 60, U.N. Doc. A / 45 / 59 Vol.

I (2001)
52 Article 9
53 Article 6
54 Article 8
55 Articles 11,12
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However, the Protocol does not provide
protection from prosecution for the acts that
victims may have been forced to perform56.
Therefore, victims could be prosecuted for
a crime they were coerced into committing
- such as prostitution, working without a
permit, or having false identification
documents - and be summarily deported for
these violations. Also, most of the positive
measures, especially victim assistance, are
discretionary. Thus, victims who remain in
a country in order to serve as witness for
the prosecution could be detained for
months without critical services or
employment. This could create
unwillingness in the victims to offer
testimony, which would be detrimental to
the case, undermining the law enforcement
objectives of this Protocol. Also, these
victims are still at the risk of physical harm
from the traffickers. There is no mention of
‘reintegration’ or providing services on their
repatriation, to ensure that a victim is able
to re-enter mainstream society. The Protocol
refers only to co-operation between States
Parties to ensure the safe repatriation of
victims to their countries of origin. The
victims are, in effect, likely to be delivered
back to the same conditions from which they
were trafficked and are at the risk of re-
victimization.

11. Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography,
2002 (The Sex Trafficking Protocol) 57

This is the first  of the two Optional
Protocols to the CRC to enter into force58.
The Protocol expressly prohibits the sale of
children, child prostitution59 and child

pornography and is the first international
instrument to define these terms60.

“Prostitution” is defined as the use of a
child in sexual activities for remuneration
or any other form of consideration61.
Moreover, such acts must be covered
under the State Parties’ criminal or penal
laws “whether these offences are
committed domestically or trans-
nationally or on an individual or
organized basis62. The Protocol requires
State parties to: establish grounds for
criminalizing these prohibited acts;
ensure jurisdiction over the offences;
provide for the extradition of the
offenders; encourage international co-
operation between States to pursue
offenders; and provide support to child
victims of commercial sexual
exploitation.

12. Recommended Principles and Guidelines
on Human Rights and Human
Trafficking, 200263

These standards were developed by the UN
High Commission for Human Rights in
2002, so as to strengthen the human rights
principles and perspective of the Trafficking
Protocol. The document recommends 17
principles and 11 guidelines, which are
meant to facilitate the effective
implementation of the key provisions.

D. REGIONAL INSTRUMENTS

In South Asia, there are two Regional
Conventions, signed by the South
Asian Association for Regional
Cooperation (SAARC), related to the

56 NHRC, 2003. op.cit. 2. Chapter 16,  p. 235
57 General Assembly Resolution 54 / 263, Annex II, 54 U.N. GAOR Supp. (No. 49) at 6, U.N. Doc. A / 54 / 49, Vol.

III (2000). Entered into force: 18 January 2002.
58 The second is The Optional Protocol on the Involvement of Children in Armed Conflict (General Assembly Resolution

54 / 263, Annex I, 54 U.N. GAOR Supp. (No. 49) at 7, U.N. Doc. A / 54/ 49, Vol. III (2000). Entered into force: 12
February 2002. This Protocol prohibits among other things, conscripting or compulsory recruiting children under
18 years of age for military service and prevents children from directly participating in military conflict.

59 Article 1
60 Articles 2 and 3
61 Optional Protocol – Article 2
62 Optional Protocol – Article 3
63 E/2002/68/Add.  Available at: www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.  2002.68.Add.1.En?

Opendocument - 5k
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commercial sexual exploitation of
children and child rights issues. In
addition, in advance of the Second
World Congress Against Commercial
Sexual Exploitation of Children in
Yokohama, Japan in December 2001,
the South Asian countries of
Bangladesh, Bhutan, India, Maldives,
Nepal, Pakistan and Sri Lanka
developed a South Asia Strategy
Against Commercial Sexual
Exploitation of Children and Child
Abuse. While not a binding legal
instrument it suggests standards for
child protection in South Asia64.

SAARC Convention on Preventing and
Combating the Trafficking in Women and
Children for Prostitution, 200265

The aim of this Convention is to promote co-
operation amongst member states to deal
effectively with the various aspects of the
prevention, interdiction and suppression of
trafficking in women and children, the
repatriation and rehabilitation of the victims of
trafficking and the prevention of the use of
women and children in international prostitution
networks, particularly if the SAARC member
countries66 are the countries of origin, transit
and destination. The Convention is legally
binding on its signatory parties and is the first
regional anti-trafficking treaty to emerge from
Asia.

This Convention defines ‘child’, ‘prostitution’,
‘trafficking’, ‘traffickers’ and ‘persons
subjected to trafficking67’ in Article 1. It
provides for ‘aggravating circumstances’, which
are factual circumstances that enhance the

gravity of the offence68.

It also provides for the protection of victims69,
mutual legal assistance70, training and
sensitization of enforcement officials71 and the
rehabilitation of victims72. Offences under the
Convention are extraditable73. Article 8(3)
requires the State Parties to establish a regional
task force comprising officials from the member
states, in order to facilitate the implementation
of the provisions of this Convention and to
undertake periodic reviews. The Convention
also requires each member state to adopt
“legislative and other measures necessary to
ensure the implementation of the Convention”74.

The main criticism levied against the SAARC
Convention is its narrow definition of
trafficking, which is limited to prostitution. It
is also criticized for making no distinction
between women and children. Trafficking has
been defined to include the moving, selling or
buying of a person, but does not include their
recruitment, labour, transfer or receipt that does
not form a part of the buying or selling process75.

E. OTHER INTERNATIONAL
INITIATIVES

THE HONOLULU DECLARATION, 200276

The Declaration recognizes the need to address
the structural causes of trafficking and the forms
of exploitation and poverty at its roots. The
mobilization of a broad coalition was envisaged,
bringing together concerned agencies,
organizations and individuals to combat
trafficking at the local, national, regional and
international levels.

64 Bhat Aparna, 2004. op.cit. 25. p. 14
65 Signed on 05 January 2002 at the inauguration of the Eleventh SAARC Summit
66 Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka
67 Article 1 (5) “persons subjected to trafficking” as “women and children victimized or forced into prostitution by

the traffickers by deception, threat, coercion, kidnapping, sale, fraudulent marriage, child marriage, or any other
unlawful means”.

68 Article 4
69 Article 5
70 Article 6
71 Article 8
72 Article 9
73 Article 7
74 Article 10
75 Comments on SAARC Convention. Available at:  http://www.fwld.org.np/csaarc.html
76 Available at: http://www.hawaii.edu/global/projects_activities/Trafficking/conference_declaration.html
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Brussels Declaration on Preventive and
Combating Trafficking in Human Beings,
200277

The Brussels Declaration aims at bringing about
European and international cooperation against
trafficking for developing concrete measure,
standards, best practices and mechanisms for
victim protection, assistance and police and
judicial cooperation.

F. THE INDIAN LEGAL FRAMEWORK
WITH REGARD TO TRAFFICKING

India has a fairly wide framework of laws
enacted by the Parliament as well as some State
Legislatures, apart from provisions of the
Constitution of India and hence, forms the basic
law of the country to address trafficking in India.
In India trafficking of persons and related
activities can theoretically be prosecuted under
a number of laws.
· Constitution of India, 1950
· Indian Penal Code of 1860
· Child Marriage Restraint Act of 1929
· Children (Pledging of Labour) Act of 1933
· Immoral Traffic (Prevention) Act of 1956
· Bonded Labour System (Abolition) Act of

1976
· Child Labour (Prohibition and Regulation)

Act of 1986
· Juvenile Justice (Care and Protection of

Children) Act of 2000

G. CONSTITUTION OF INDIA - 1950

There is a strong constitutional basis for
combating the trafficking of persons. The
Constitution of India, which is the law of the
land under Article 2378 guarantees rights against
exploitation; prohibits traffic in human beings,
begar and forced labour and makes their
practice punishable under law.

Article 23(1) envisages legislation for the
enforcement of the constitutional prohibition.
Section 374 of the Indian Penal Code is one
such enactment, though a pre-Constitution one.
Specific legislation also exists regarding

immoral tr affic in women and girls and
regarding bonded labour.

An exception is made for compulsory service
for public purposes, under clause (2) to Article
23. Although clause (2) does not say so,
obviously the imposition of such service has to
be by law, as a mere executive order of the State
would not suffice for the purpose. It has been
held that even if remuneration is paid for the
labour stil l, if it  is ‘forced’,  then it  is
unconstitutional.

Article 24 prohibits employment of children
below 14 years of age in factories, mines or
other hazardous employment.

Other fundamental rights that are relevant are
the rights to equality and equal protection
(Article 14); to be free from discrimination on
grounds of religion, race, caste, sex, or place of
birth (Article 15); and to life and liberty
(Article 21). A number of principles of state
policy articulated in the Constitution79 are also
relevant, including that men and women should
have the right to an adequate means of
livelihood and equal pay for equal work, that
men, women, and children should not be forced
by economic necessity to enter unsuitable
avocations, and that children and youth should
be protected against exploitation (Article 39);
that the legal system should ensure that
opportunities for securing justice are not denied
to any citizen because of economic or other
disabilities (Article 39A); and that all workers
should have a living wage and conditions of
work to ensure a decent standard of life (Article
43). Article 42 directs the state to secure just
and humane conditions of work, and Article 46
directs the State to promote with special care
educational and economic interests of the
weaker sections of the people and protect them
from social injustice and all forms of
exploitation.

Thus, under the Constitution it  is  the
responsibility of the State to protect its
vulnerable groups, prevent and punish their
exploitation and take steps to promote their
welfare.

77 Available at: http://www.europarl.europa.eu/comparl/libe/elsj/zoom_in/41_en.htm
78 Article 23(1). Traffic in human beings and begar and other similar forms of forced labour are prohibited and any

contravention of this provision shall be an offence punishable in accordance with law.
79 Part IV – Directive Principles of State Policy
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H. INDIAN PENAL CODE, 1860

The Indian Penal Code (IPC) is the substantive
law that deals with crime and criminal activities.
The relevant provisions along with their
respective penalties are highlighted:

Section 366 – Kidnapping, abducting or
inducing woman to compel her marriage80.
Ten years imprisonment and fine.
Section 366 A - Procurement of a minor girl
(below 18 years of age) from one part of
the country to the other as punishable81. Ten
years imprisonment and fine.
Section 366 B - Importation of a girl below

21 years of age as punishable82. Ten years
imprisonment and fine83.
Section 367 - Kidnapping or abducting in
order to subject person to grievous hurt,
slavery84. Ten years imprisonment and fine.
Section 370 – Buying or disposing of any
person as a slave85. Seven years
imprisonment and fine.
Section 372 – Selling minor for purposes
of prostitution86.  Ten years imprisonment
and fine.
Section 373 – Buying minor for purposes
of prostitution87. Ten years imprisonment
and fine.

80 Section 366. Kidnapping, abducting or inducing woman to compel her marriage, etc. - ….…..; and whoever,
by means of criminal intimidation as defined in this Code or of abuse of authority or any other method of compulsion,
induces any woman to go from any place with intent that she may be, or knowing that it is likely that she will be,
forced or seduced to illicit intercourse with another person shall be punishable as aforesaid.

81 Section 366A. Procuration of Minor Girl. - Whoever, by any means whatsoever, induces any minor girl under the
age of eighteen years to go from any place or to do any act with intent that such girl may be, or knowing that it is
likely that she will be, forced or seduced to illicit intercourse with another person shall be punishable with
imprisonment which may extend to ten years, and shall also be liable to fine.

82 Section 2 of the Indian Penal Code specifically recognizes punishment only for the offences committed within India.
83 Section 366 B. Importation of girl from foreign country. –  Whoever imports into India from any country outside

India or from the State of Jammu and Kashmir any girl under the age of twenty – one years with intent that she may
be, or knowing it to be likely that she will be, forced or seduced to illicit intercourse with another person, shall be
punishable with imprisonment which may extend to ten years and shall also be liable to fine.

84 Section 367. Kidnapping or abducting in order to subject person to grievous hurt, slavery, etc.
– Whoever kidnaps or abducts any person in order that such person may be subjected, or may be so disposed off as
to be put in danger of being subject to grievous hurt, or slavery, or the unnatural lust of any person, or knowing it
to be likely that such person will be so subjected or disposed of, shall be punished with imprisonment of either
description for a term which may extend to ten years, and shall also be liable to fine.

85 Section 370. Buying or disposing of any person as a slave
– Whoever imports, exports, removes, buys, sells or disposes of any person as a slave, or accepts, r eceives or
detains against his will any person as a slave, shall be punished with imprisonment of either description for a term
which may extend to seven years, and shall also be liable to fine.

86 Section 372. Selling minor for purposes of prostitution, etc. -
Whoever buys, hires, or otherwise obtains possession of any person under the age of 18 years with intent that such
person shall at any age be employed or used for the purpose of prostitution or illicit intercourse with any person or
for any unlawful and immoral purpose, or knowing it to be likely that such person will at any age be employed or
used for any such purpose shall be punished with imprisonment of either description for a term which may extend
to ten years and shall also be liable to fine.
Explanation I.
– When a female under the age of eighteen years is sold, let for hire, or otherwise disposed of to a prostitute or to

any person who keeps or manages a brothel, the person so disposing of such female shall, until the contray is
proved, be presumed to have disposed of her with the intent that she shall be used for the purpose of prostitution.

Explanation II.
– For the purposes of this section “illicit intercourse” means sexual intercourse between persons not united by

marriage or by any union or tie which, though not amounting to a marriage, is recognized by the personal law
or custom of the community to which they belong or, where they belong to different communities, of both such
communities, as constituting between them a quasi

– marital relation.
87 Section 373. Buying minor for purposes of prostitution, etc.

– Whoever buys, hires or otherwise obtains possession of any person under the age of eighteen years with intent
that such person shall at any age be employed or used for the purpose of prostitution or illicit intercourse with
any person or for any unlawful and immoral purpose, or knowing it to be likely that such person will at any age
be employed or used for any purpose, shall be punished with imprisonment of either description for a term
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Section 374 - provides punishment for
compelling any person to labour against his
/ her will88. One year imprisonment and fine.

Sections 372 and 373 are counterparts of each
other, and they refer to the same offence
committed by the two parties to the bargain,
Section 372 dealing with the seller, and the next
with the purchaser of such minors. The criminal
law reprobates the sale for immoral purposes.
What is ‘immoral’ the Code does not define,
nor can it, for it must, in a great measure, depend
upon the social habits of the people. These
sections penalize traffic in minors for immoral
purposes; both their sale and their purchase are
crimes under the IPC. The word ‘person’ in both
these sections refers to a minor irrespective of
sex. Neither Section 372 nor Section 373
prohibit by prescribing a penalty, the transfer
of a person above the age of eighteen years.
They both refer only to persons below that age89.

It may be noted that while Sections 372 and 373
recognize that a minor, either male or female,
may be sold or purchased for the purposes of
illicit intercourse or for any unlawful and
immoral purpose, Sections 366, 366-A and 366-
B of the IPC, dealing with kidnapping, abduction,
inducing, procuring, importing for the purpose
of illicit intercourse, apply only when such
actions are directed against women. Though
Sections 366-A and 366-B apply to a girl below

the age of eighteen and twenty-one years
respectively, Section 366 applies to females of
all ages. The rationale for excluding men from
these provisions may be traced to the notions of
morality, virginity and chastity applicable to
women. Men found in situations of illicit
intercourse do not suffer either a social stigma
or a psychological scar, as it is acceptable
behaviour given the assumptions about the nature
of male sexuality. But women lured into such
situations will perhaps end up being prostitutes
due to the social and psychological repercussions
of illicit intercourse with them. That also explains
the inclusion of prostitution, and illicit
intercourse in the same sections90.

The IPC also makes it an offence to compel any
person to labour against his will 91. The
provisions of this section are akin to those
against slavery. It was enacted to suppress the
ancient practice of forced labour, which the
landlords claimed as of right from their tenants.
This section is based on the recognition of
individual freedom as the inherent right of man.
No one, not even the State, can compel a person
to render his service against his wish, and
anyone compelling him to do so renders himself
liable to the penalties of this section92.

I. THE CHILD MARRIAGE
RESTRAINT ACT, 1929 (CMRA)93

Thousands of children are married off in India

which may extend to ten years, and shall also be liable to fine.
Explanation I
– Any prostitute or any person keeping or managing a brothel, who buys, hires or otherwise obtains possession

of a female under the age of eighteen years shall, until the contrary is proved, be presumed to have obtained
possession of such female with the intent that she shall be used for the purposes of prostitution.

Explanation II
– “Illicit intercourse” has the same meaning as in Section 372.

88 Section 374. Unlawful compulsory labour. -
Whoever unlawfully compels any person to labour against the will of that person shall be punished with imprisonment
of either description for a term which may extend to one year, or with fine, or with both.

89 Gour Singh Hari, PENAL LAW OF INDIA, 10th Edition, Vol. 4, Law Publishers (India) Private Limited: Allahabad,
1996. p. 3210

90 Kumari Ved, “GENDER ANALYSIS OF INDIAN PENAL CODE“, in Dhanda Amita and  Parashar Archana, (Ed.), ENGENDERING
LAW: ESSAYS IN HONOUR OF LOTIKA SAKAR (Ed.), Eastern Book Company: Lucknow, 1999. p. 139

91 Section 374. Unlawful compulsory labour. – Whoever unlawfully compels any person to labour against the will
of that person, shall be punished with imprisonment of either description for a term which may extend to one year,
or with fine, or with both.

92 Gour Singh Hari, PENAL LAW OF INDIA, Vol. 4, 10th Edition, Law Publishers (India) Private Limited: Allahabad,
1996. p. 3223

93 According to the Statement of Objects and Reasons, the main purpose of this law is to create a check on population
growth as it would result in a lower fertility rate, since it reduces the time period of marriages, and also result in
more responsible parenthood and in better health of mother and child. The law also intends to eliminate potential
dangers to the life and health of female children, who cannot withstand the stress and strains of married life, and to
avoid early deaths of minor mothers.
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every year; many of the child brides are
subsequently trafficked by their “husbands”.
The term ‘child marriage’ is a misnomer.
Marriage was never meant for children. The
term ‘child marriage’ must be understood in its
proper perspective as the two words are
contradictory. Marriage is a formalized
relationship with legal standing between an
individual man and woman, in which sexual
relations are legitimized. Obviously, one would
expect such a relationship only between two
consenting adults. How can a child be a party
to a marriage, when she or he is unable to
understand the nature and consequences of it?

The CMRA defines “child” as a person who, if
a male, has not completed twenty-one years of
age, and if a female, has not completed eighteen
years of age94. A “minor” means a person of
either sex who is under eighteen years of age95.
A “child marriage” is defined as a marriage to
which either of the contracting parties is a
child96 and the term “contracting parties to a
marriage” is defined as either of the parties
whose marriage is or is about to be thereby
solemnized97. In 1949, the Act defined a female
as not below 15 years and male as 18 years. In
1978, the age of the female was raised to 18
years and that of the male to 21 years.  The 1978
age prescription in CMRA is in conformity with
international norms found in the Marriage
Convention of 1962 and CEDAW of 197998.

The CMRA, 1929 itself suffers from some
serious deficiencies. Firstly, the Act renders all
underage marriages illegal but not void, so that
such a child couple can stay married. Secondly,
the meager penalty of fine up to Rs. 1,000/- and
imprisonment up to a maximum of 3 months
only shows that the law does not treat these
offences seriously. Thirdly, the provision for
consent to marriage is missing from the Act.

Fourthly, no court can take cognizance of any
offence under this Act after the expiry of one
year from the date on which the offence is
alleged to have been committed99. This further
dilutes the efficacy of the law. And lastly, the
Act does not make registration of marriages
compulsory. Registration of marriages will go
a long way and is probably the best possible
method to control child marriages effectively100.

Thus, it is apparent that this legislation does
not cater to “trafficking” or the prevention of
trafficking through the medium of marriage.

J. THE CHILDREN (PLEDGING OF
LABOUR) ACT, 1933

The worst employment status of children is often
in situations where the labour of children is
pledged by their parents against an advance taken
either directly from the employer or an
intermediary, to be repaid through work done by
the child over a period of time, which may extend
to two or more years101. The child is under an
obligation to work for the same employer. No
change in employment is possible, unless the
advance has been repaid in cash or through work
done. The practice has been in vogue for decades
and has been virtually institutionalized. Children
are exploited not only by having to put in long
hours of work in deplorable working conditions,
payments due to them are cut by adopting
dubious ways of computing wages and making
deductions on account of wastage or lower than
required daily work output.

The Act defines ‘child’ as a person under the
age of 15 years102. An agreement to pledge
children for labour is void103 and penalties
would be imposed for violation of the Act. The
penalties are Rupees 200/- on the employer and
Rupees 50/- on parents / guardians104.

94 The Child Marriage (Restraint) Act, 1929  Section 2 (a)
95 Section 2 (d)
96 Section 2 (b)
97 Section 2 (c)
98 Sagade Jaya, CHILD MARRIAGE IN INDIA: SOCIO – LEGAL AND HUMAN RIGHTS DIMENSIONS, Oxford

University Press: New Delhi, 2005. p. 46
99 CMRA, 1929 - Section 9
100 Sagade Jaya, 2005. op. cit. 78. p. 58
101 Bose A B, THE STATE OF CHILDREN IN INDIA – PROMISES TO KEEP, Manohar Publishers: New Delhi,

2003.  pp. 240 & 241
102 Section 2
103 Section 3
104 Sections 6 and 4 respectively.
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Despite the Constitutional provisions and
legislations, the pledging of labour of children
continues unabated and parents continue to
mortgage the labour of their children against
an advance or loan.  Among the industries where
the practice of pledging of labour of children
has been reported are carpet weaving, saree
weaving, brick kilns, match making and beedi
rolling, to name some105. Many other industries
too, resort to this practice, as it facilitates
procurement and retention of child workers at
cheap rates. The expansion of enterprises of
varying sizes in the cottage and small-scale
sector in response to the expanding market, and
their transformation from production units
based entirely on family labour to enterprises
based on both family labour and hired labour
or only hired labour, have contributed to the
phenomenon of hiring children whose labour
has been pledged.

Another segment, where pledging of child
labour is found, is in the domestic sector. Middle
and upper class families in need of domestic
help pay advance money to poor parents and
bring the child away from his / her village and
family for doing household work for which live-
in facilities and meals are provided and the
advance is adjusted against the monthly wage.
In several instances, the child has to put up with
abusive treatment at the hands of the family
members of the employer.

K. THE BONDED LABOUR SYSTEM
(ABOLITION) ACT, 1976

The Statement of Objects and Reasons affirms,
“There still exist in different parts of the country
a system of usuary under which the debtor or his
descendants or dependants have to work for the
creditor without reasonable wages or with no
wages in order to extinguish the debt. At times,
several generations work under bondage for the
repayment of a paltry sum which had been taken
by some remote ancestor. The system implies the
infringement of the basic human rights and

destruction of the dignity of human labour”.

The Bonded Labour System (Abolition) Act, 1976,
prohibited forced labour, including that of women
and children106. The Act rendered void any current
bonded obligation and freed every bonded labour
from any obligation in this regard107. Any one who
compels any person to render bonded labour shall
be punishable with imprisonment up to 3 years
and fine up to Rs. 2000/-108.

The Act, like other legislations, is very poorly
enforced. Bonded labour continues despite
official claims to the contrary109.

In Bandhua Mukti Morcha v/s Union of India
and Others110, the Supreme Court observed that
the failure of the State to identify the bonded
labourers, to release them from their bondage
and to rehabilitate them as envisaged by the
Bonded Labour System (Abolition) Act, 1976
violated Articles 21 and 23 of the Constitution.
The Court declared that ‘bonded labour’- a
crude form of ‘forced labour’ was prohibited
by Article 23. With respect to children the
Supreme Court made the following
observations: “A child of today cannot develop
to be a responsible and productive member of
tomorrow’s society unless an environment
which is conducive to his social and physical
health is assured to him.  Every nation,
developed or developing, links its future with
the status of the child. Childhood holds the
potential and also sets the limit to the future
development of the society. Children are the
greatest gift to humanity.  The parents
themselves live for them. They embody the joy
of life and in their innocence relieve the fatigue
and drudgery in their struggle of daily life.
Parents regain peace and happiness in the
company of children. Children signify eternal
optimism in the human being and always
provide the potential for human development.
Neglecting children means loss to the society
as a whole. If children are deprived of their
childhood – socially, economically, physically
and mentally – the nation gets deprived of

105 Bose, 2003. op. cit. 81.  p. 242
106 Section 4
107 Section 5
108 Section 16
109 Mustafa Mohammed and Sharma Onkar, CHILD LABOUR IN INDIA: A BITTER TRUTH, Deep & Deep

Publication: New Delhi, 1996. p. 92
110 AIR 1984 SC 802
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potential human resources for social progress,
economic empowerment and peace and order,
social stability and good citizenry”111.

L. CHILD LABOUR (PROHIBITION
AND REGULATION) ACT, 1986

The Act prohibits the engagement of children
in certain employments and regulates the
conditions of work of children112 in certain other
employments. As per Section 3 of the Act,  no
child is to be employed or permitted to work in
any of the occupations set forth in Part A of the
Schedule to the Act or in any workshop wherein
any of the processes set forth in Part B of the
Schedule to the Act is carried on. However,
nothing in this section applies to any workshop

wherein any process is carried on by the
occupier with the aid of his family or to any
school established by, or receiving assistance
or recognition from, Government. Therefore, it
is evident that the Act prohibits employment of
children in certain specified occupations only.
The main objective behind the Act is to prohibit
employment of the children in places which
would hamper their growth. The State of World’s
Children Report of 2006 also provides some
figures on children in unconditional worst forms
of child labour and exploitation113 (Figure 1).

M. THE IMMORAL TRAFFIC
(PREVENTION) ACT, 1956

Figure 1:  Children in Unconditional Worst Forms of
Child Labour and Exploitation

Source: EXCLUDED AND INVISIBLE - State of World’s Children – 2006, UNICEF
Chapter 3. p. 51

The 1949 UN
Convention Against
Trafficking114 gave rise
to the first Indian law
against trafficking and
prostitution – The
Suppression of
Immoral Traffic in
Women & Girls Act,
1956 popularly called
the SITA, 1956. The
same was revised in the
year 1986 and was
named as The Immoral
Traffic (Prevention)
Act, 1956 (ITPA or
PITA). This is the
principle legislation on
commercial sexual
exploitation. Neither
law prohibits
prostitution per se, but
both forbid

111 Page 827, para. 25
112 A ‘child’ means a person who has not completed his fourteen years of age.
113 Article 3. For the purposes of this Convention, the term the worst forms of child labour comprises:

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children, debt bondage
and serfdom and forced or compulsory labour, including forced or compulsory recruitment of children for use in
armed conflict;
(b) the use, procuring or offering of a child for prostitution, for the production of pornography or for pornographic
performances;
(c) the use, procuring or offering of a child for illicit activities, in particular for the production and trafficking of
drugs as defined in the relevant international treaties;
(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety
or morals of children.

114 This Convention is concerned exclusively with the suppression of trafficking for prostitution and exploitation of
prostitution through various means.
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commercialized vice and soliciting.115

The Suppression of Immoral Traffic in Women
and Girls Act 1956 (SITA) was enacted under
Article 35 of the Indian Constitution with the
object of inhibiting or abolishing trafficking in
women and girls. It was also in pursuance of
the UN’s Trafficking Convention, which India
signed on 9 May 1950. The Act aimed to ‘rescue
exploited women and girls, to prevent the
deterioration of public morals and to stamp out
the evil of prostitution that was rampant in
various parts of the country’. In 1978, SITA was
amended by the Amendment Act 46 of 1978,
which took effect from 2 October 1979. This
was owing to the realization that this social evil
needed to be curbed and that the existing
provisions had failed to do so. In 1986, SITA
was drastically amended and renamed the
Immoral Traffic (Prevention) Act, 1956.

The Immoral Traffic (Prevention) Act, 1956
(ITPA) is a special legislation that purports to deal
with the prevention of immoral traffic. This Act
does not make prostitution per se criminal offence
or punish a person because the person prostitutes
himself or herself. The purpose of the enactment
is to inhibit or abolish the commercialized sexual
abuse and exploitation and the traffic in persons
as an organized means of living. The object is
attempted to be achieved by two major strategies,
namely, by punishing those who are guilty of such
conduct and by rescuing and rehabilitating the
victims of such exploitation.

In Re Ratnamala and Another116 it was held by
the Madras High Court that the purpose of the
Act is to inhibit or abolish commercialized vice
namely, the traffic in women and girls for the
purpose of prostitution as an organized means
of living. The idea is not to render prostitution

per se a criminal offence or to punish a woman
merely because she prostitutes herself as is
clearly indicated by the last part of the definition
of “brothel” in Section 2 (a) of the Act which
implies that where a single woman practices
prostitution for her own livelihood, without
another prostitute or some other person being
involved in the maintenance of such premises,
her residence will not amount to “brothel”.

I. RELEVANT PROVISIONS OF ITPA, 1956
WITH REFERENCE TO TRAFFICKING IN
WOMEN AND CHILDREN

1. Title of the Act:

The revised Act of 1956 is titled The Immoral
Traffic (Prevention) Act, 1956. It thus retains
the centrality of the offence of trafficking and
corrects the error in the earlier title (SITA,
1956) by focusing on ‘persons’ and not only
on ‘women and girls’117. While ITPA does
not directly state that prostitution is illegal,
it penalizes the act of prostitution.

2. The Act includes prostitution of
children:

The ITPA 1956 is the only statute that
defines prostitution118. Since the ITPA, 1956
does not define “persons” it is understood
to include children. Unfortunately, it does
not contain any special provisions dealing
with prostitution of children119, particularly
with reference to the treatment and
rehabilitation of rescued children120. The
law defines “child” as a person who has not
completed 16 years of age121, a “minor” as
a person between 16 – 18 years of age122,
and a “major” as a  person who has
completed 18 years of age123.

115 The goal behind enactment of the Act was “to inhibit or abolish commercialized vice, namely the traffic in persons
for the purpose of prostitution as an organized means of living”. Accordingly, the engagement by a woman in
individual, voluntary, and independent prostitution was not an offence.

116 AIR 1962 Mad. 31
117 Advani Purnima and Patkar Pravin, REPORT ON TRAFFICKING - A SOCIO – LEGAL STUDY, National

Commission for Women,  2001. p. 45
118 Section 2 (f) – “prostitution” means the sexual exploitation or abuse of persons for commercial purpose and the

expression ‘prostitute’ shall be construed accordingly.
119 Barse Sheela, INDIAN LAWS ON PROSTITUTION AND SEXUAL OFFENCES, 1996. p. 101
120 Supra note 35. p. 19
121 Section 2 (aa). The  Immoral Traffic (Prevention) Amendment Bill, 2006 has proposed to raise age of ‘child’ to

eighteen years, whilst omitting the definitions of ‘minor’ and ‘major’. Source: http://wcd.nic.in/
122 Section 2 (cb)
123 Section 2 (ca)
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3. Application of the Act to boys:

The 1949 Convention focuses on the
exploitative person who exploits  the
prostitution of another person124. ITPA,
1956 also keeps the word “person” instead
of restricting the scope of the legislation
only to women and girls unlike the SITA,
1956125.  Thus, this law applies to girls as
well as to boys who may become victims of
trafficking and sexual exploitation and
sexual abuse.

4. Penalties Under (ITPA):

(A)Brothel Keeping (Section 3) - On first
conviction, any person, keeping managing,
acting or assisting in the keeping or
managing of a brothel is punishable with
rigorous imprisonment for a term not less
than one year and not more than three years
and fine which may extend to Rs. two
thousand and in subsequent conviction with
rigorous imprisonment for a term not less
than two year and not more than five years
and also fine which may extend to Rs. two
thousand.

Any tenant, lessee, occupier or person in
charge of premises who uses or knowingly
allows any person to use or by being owner,
lessor, landlord or his agent lets out the
premises or a part of it after being fully
aware that it or any part of it is going to be
used as a brothel shall be punished on first
conviction with imprisonment for a term not
less than two and with fine up to Rs. 2000/
- and in the event of subsequent conviction
with rigorous imprisonment for a term
which may extend to five years and also
with fine.

It shall be presumed unless contrary is
proved that if a  newspaper report is
published in a place where the person
resides and that the premises of such place
is used for the purpose of prostitution or if
a copy of a search of the premise is given to
the person, then he was fully aware that the

premise or its part is used as a brothel.

Any lease or agreement under which, such
premises have been leased out or are held
or occupied at the time of the commission
of the offence, shall become void and
inoperative with effect from the date of the
said conviction.

(B) Living On the Earnings of Prostitution
(Section 4) - Any person over the age of 18
years who knowingly lives wholly or in part
on the earnings of the prostitution of another
shall be punished with imprisonment to two
years or with fine which may extend to Rs.
1000/- or with both.. If the prostitute is a
child or minor, then the punishment shall
be between seven to two years
imprisonment or with fine, which may
extend to Rs. 1000/- or with both.

If the accused is proved (a) to be living with
or to be habitually in the company of
prostitute or (b) to have exercised control,
direction or influence over the movement
of the prostitute to show that he is aiding,
abetting or compelling her into prostitution,
or (c) to be acting as a tout or pimp, then it
shall be presumed that he is knowingly
living on the earnings of prostitution of
another person.

(C)Procuration (Section 5) - A person who:

(a) procures or attempts to procure whether
with or without his consent, for purpose
of prostitution; or

(b) induces a person to go from any place,
with intention that he may become an
inmate or frequent a brothel for purpose
of prostitution; or

(c) takes or attempts or caused to be taken
from one place to another to carry on
or be brought up to carry on
prostitution; or

(d) causes or induces a person to carry on
prostitution;

124 Article 1 (2)
125 Supra note 114. p. 51 - A League of Nation’s Report of 1933 mentions cases of 200 Indian boys trafficked and kept in

the brothels of Karachi for homosexual exploitation. The Indian Penal Code however, penalizes homosexuality under
Section 377, which covers use of male prostitutes by male clients as the issue of consensus is irrelevant to the
provision against homosexuality. This part was thus corrected by ITPA, as it applies to boys also who may become
victims of prostitution. However, the use of young male prostitutes by female clients still remains grossly neglected.
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shall be punished with rigorous
imprisonment between 3 years to 7
years and fine up to Rs. 2000/-. If the
prostitute is forced against his/her will
then the punishment of imprisonment
for a term of seven years shall extend
to imprisonment for a term of fourteen
years.

(D)Detention in Brothel (Section 6) - Any
person detained whether with or without
consent, in a brothel or any such premises
where prostitution is carried on by another
person with the intent that the detaining
person may have sexual intercourse with
that person who not being the spouse of such
person, shall be punished with
imprisonment of not less than 7 years but
extending up to 10 years or life
imprisonment and also fine.

Sections 3, 4, 5 and 6 make the brothel
keeper, pimps and other middle persons
benefiting from prostitution criminally
liable. These provisions broaden the scope
of the penalties by making them liable even
if the prostitute is willing to carry on the
trade.

(E) Prostitution in Public Places (Section 7)
- A person who engages in prostitution and
the person with whom such prostitution is
carried out are punishable with
imprisonment up to three months if
prostitution is carried on in any public
premises or in a place which is within a
distance of two hundred meters of any
public religious worship, educational
institution, hostel, hospital, nursing home
or any such public place notified by the
Commissioner of Police or District
Magistrate.

5. Enhanced penalties for offences
against children:

The ITPA has, introduced the concept of
child victims as against ‘minors’ and
‘majors’ and imposes a higher degree of

criminality to sexual exploiters of children.

Any person who knowingly lives on the
earnings of the prostitution of another
shall be held culpable under Section 4
of the Act. If the prostitute is a child or
minor, then the punishment shall be
between seven to ten years
imprisonment along with fine.

A person who procures, induces, takes
from one place to the other any person
for purposes of prostitution is culpable
under Section 5. If the prostituted
person is a ‘child’ then the punishment
is enhanced to 7 years up to life and if it
is a ‘minor’ the prescribed punishment
is between 7 - 14 years126.

A person who engages in prostitution
and the person with whom such
prostitution is carried out are punishable
under Section 7. However, offence
committed against child or minor is
punishable with imprisonment for a
term which shall not be less than seven
years but which may be for life or for a
term which may extend to ten years and
shall also be liable to fine127. If the
offence is committed in respect of child
or minor in a hotel, the license may be
cancelled128.

6. Presumptions in favour of child
prostitutes:

The provisions of ITPA allow the raising of
certain presumptions in favour of child
victims.

The act of detaining a person whether
with or without consent, by another
person in a brothel or any premise where
prostitution is carried on is punishable
under Section 6. A person found with a
child in a brothel shall be presumed to
have committed an offence under this
section unless the contrary is proved129.
Where a child or minor found in a

126 Section 5 (i) and (ii)
127 Section 7 (1- A)
128 Section 7 (2) Proviso
129 Section 6 (2)
130 Section 6 (2-A)
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brothel on being medically examined is
found to have been sexually abused, it
shall be presumed unless the contrary
is proved, that the child or minor has
been detained for purposes of
prostitution or has been sexually
exploited for commercial purposes130.

A report in a newspaper on the use of
certain premises as a brothel is deemed
to be sufficient proof of the landlord,
occupier, or tenant allowing such use131.

7. Rescue and Rehabilitation:

A police officer may search a place
without warrant132, remove persons
from the premises and produce them
before the appropriate Magistrate133, and
the rescued persons shall be medically
examined for the purposes of
determination of the age of such person,
or for the detection of any injuries as a
result of sexual abuse or for the presence
of any sexually transmitted diseases134.
In no case shall the person be restored
to or placed in the custody of a person
who may exercise a harmful influence
over her.

Any Magistrate who has reason to
believe on the basis of information
received from police or any person
authorized by State Government, that
any person is living in or is carrying on
or is being made to carry on, prostitution
in a brothel, may direct a police officer
not below the rank of a Sub-Inspector
to enter into such brothel and remove
such person and produce the rescued
person before him135.

The rescued person is given the
opportunity to be heard by the
Magistrate. Under Section 16, the
concerned Magistrate can direct the
Probation Officer to make an inquiry as

to the authenticity of the information
received on criteria  such as age,
character and antecedents of the person
and question the suitability of parent,
guardian or husband claiming to take
charge of her as also the condition of
the Home that is likely to have an
influence on the rescued person if she
is sent there. Till the Report of the
Probation Officer is obtained, safe
custody of the person shall be directed.

Before handing over rescued children
to the parents, guardian or the husband
the Magistrate should satisfy himself
about the capacity or genuineness of
these persons to keep the children by
getting an investigation made by a
recognized welfare institution or
organization136.

A rescued child is to be treated as “child
in need of care and protection” under
Section 2 (d) of the Juvenile Justice
(Care and Protection of Children) Act,
2000. Such a child shall be produced
before the Child Welfare Committee for
placing in safe custody137.

Under Section 10-A, instead of
imprisoning a prostitute, the court may
commit her to corrective institution for
period between 2 years to 5 years
provided it concludes that the character,
state of health and mental condition of
the offender and other circumstances are
such that it is expedient that she be
detained in corrective institution for
such instruction and discipline as are
conducive to her correction. The woman
shall be given an opportunity to be heard
and also the report of the probation
officer may be called for before passing
such order. The woman can appeal
against this order. The State
Government may discharge the woman

131 Section 3 (2-A) (a)
132 Section 15 (1)
133 Section 15 (5)
134 Section 15 (5-A)
135 Section 16
136 Section 17 A
137 Section 30 (2) of the Juvenile Justice (Care and Protection of Children) Act, 2000
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from the corrective institution at any
time after 6 months if it is satisfied that
there is reasonable probability that the
woman will lead a useful and industrial
life either under supervision or
otherwise.

8. Appointment of Special Police
Officers and Advisory Body
(Section 13):

Special Police Officers shall be appointed
by the State Government to deal with
offences under the Act for each specified
area.  The Special Police Officer shall be
assisted by subordinates including women
wherever practicable and may be associated
with a non-official advisory body appointed
by State Government consisting of not more
than five social welfare workers of that area,
whatever possible women; to advise him on
the questions of working of the Act. The
Central Government may appoint
trafficking police officers with the powers
of Special Police Officers to operate on the
whole of India.

This provision is the crux of the Act to
effectively stop trafficking, however, it is
in existence on paper only. The only action
taken by the Maharashtra Government is to
issue notification appointing Assistant
Commissioner of Police as the Special
Police Officer and the Subordinate Police
Officers as all police officers subordinate
to him. Hence in effect, no Special Police
Officers are appointed and the local police
are entrusted with the duty of implementing
the Act. There have been no steps taken for
appointment of the Advisory Committees.

II. GAPS AND CONCERNS IN ITPA, 1956

A. The most ironical component of this
legislation is that despite claiming to
‘prevent immoral traffic’; it simply does

not define and explain trafficking. Besides,
this legislation deals only with trafficking
and commercial sexual exploitation of
women and children as a result of their
trafficking.

This law therefore, needs to
comprehensively define trafficking138 in
accordance with the Trafficking
Convention, 1949 and the SAARC
Convention on Trafficking and address the
problem holistically to include all kinds and
types of trafficking. Section 5 which deals
with procuring needs to be made more
exhaustive, comprehensive and explicit to
bring in all types of trafficking and all
associates,  accomplices, financiers,
transporters, facilitators, promoters and
exploiters within the ambit of the law.

B. ITPA, 1956 is not a self-sufficient piece of
legislation. It  heavily depends upon the
Indian Penal Code to address some of the
most crucial and serious offences that
constitute commercial sexual exploitation
and trafficking139.

The law should be made self-sufficient.
Several offences, which are core or allied
to commercial sexual exploitation and
trafficking (CSE&T) or committed with a
view to caus ing CSE&T should be
separately mentioned in the legislation.

C. ITPA has completely failed to include in its
realm, the entire gamut by which children
are commercially sexually exploited. It
ignores the crimes of child sex-tourism,
paedophilia and child pornography. India is
slowly becoming the notorious destination
for paedophiles around the world. If one
goes by the experience of countries like
Thailand, Philippines, and Sri Lanka, India
appears to be on the brink of a massive free-
fall into organized tourist flesh trade140.

138 Source: http://wcd.nic.in/
The Immoral Traffic (Prevention) Amendment Bill, 2006 recommends the addition of Section 5A. Whoever recruits,
transports, transfers, harbours, or receives a person for the purpose of prostitution by means of, —
(a) threat or use of force or coercion, abduction, fraud, deception; or
(b) abuse of power or a position of vulnerability; or
(c) giving or receiving of payments or benefits to achieve the consent of such person having control over another

person, commits the offence of trafficking in persons.
139 Advani Purnima, 2001. op.cit. 97. p. 45
140 Giri Mohini V, KANYA: EXPLOITATION OF YOUNG ANGELS, Gyan Publishing House: New Delhi, 1999. p. 31



151

KSL

D. The ITPA also fails to clearly identify who
may be prosecuted141. While it makes
soliciting punishable142 it does not state who
is to be punished in cases of soliciting and
hence the prostitute gets penalized. Thus,
under ITPA, a victim of commercial sexual
exploitation may be prosecuted because this
law does not state whether children in
prostitution are victims or offenders. A
literal reading of the ITPA renders a
trafficked and prostituted child liable for
prosecution, which only exacerbates the
plight of child victims of commercial sexual
exploitation. If one were to look at the
‘letter’ of the ITPA, it does not distinguish
between a child and an adult, and where
punishments are prescribed, it does not state
who should be punished and who should
be given protection. Section 7, 8 and 20
penalize the prostitute. The scope of Section
7 and 8 is so wide that almost all prostitutes
are offenders under this section. The
provisions also force women not to operate
independently as they can be evicted from
their premises under Section 7 and
penalized for soliciting under Section 8, thus
forcing them to operate in brothels through
pimps. These sections are also used largely
upon raids being carried out under the Act
and the middlemen bail the women out,
further increasing their indebtedness.

E. The ITPA did not make any provision for
the age verification of the rescued children.
As a result, the ambiguity and uncertainty
in age verification in absence of any other
documentary evidence of age (such as birth
certificate, school leaving certificate, etc)
was often misused by the enforcement
agencies to shirk the long term
responsibility consequent upon taking
charge of the victim143.

F. In addition, judicial interpretations of the
status of children under the ITPA are not
clear144. Under both the ITPA and the Indian

Penal Code, sexual exploitation of a child
below 16 years of age is deemed statutory
rape (where consent is immaterial), so the
law should be interpreted to treat children
below 16 years of age as victims in ‘need
of care and protection’. Unfortunately the
first direct interpretation of the ITPA in a
case involving the sexual exploitation of
children contributes to the law’s ambiguity.
The Mumbai High Court in Prerna v/s State
of Maharashtra145, found that “children
rescued from brothels” should be treated as
victims in need of care and protection, but
that “children ‘soliciting’ or ‘voluntarily’ in
prostitution” should be treated as child
offenders / juvenile delinquents under the
Juvenile Justice Act, 2000. This is
particularly troubling because child
prostitution is exploitation per se, and
children can never ‘volunteer’ for or
‘consent’ to their own exploitation. The
children are routinely arrested and are taken
to the Juvenile Justice Board and not the
Child Welfare Committee146.

G. ITPA did not take into consideration the
captivity and slavery like existential
conditions of the victims of CSE&T, as the
penal provisions against soliciting and
seduction in public was maintained. In the
years that followed the implementation of
ITPA, the lopsided action by the
enforcement agencies resulted into singular
re-victimization of the victims of
commercial sexual exploitation. Therefore,
the enforcement of ITPA has remained
grossly lopsided and unfair. Sections 7 and
8 have come under severe criticism for the
re-victimizing effect on the victim women
and victim children.

While women and child victims must not
be punished for soliciting, every attempt
must be made to track down the pimps, the
brothel keepers, the brothel managers and
the traffickers, who place the women and

141 Bhat Aparna, 2004. op.cit. 25. pp. 21, 22
142 Section 8. The  Immoral Traffic (Prevention) Amendment Bill, 2006 recommends the omission of Section 8 from

the Act.
143 Advani Poornima, 2001. op. cit. 97. p. 49
144 Bhat Aparna, 2004. op. cit 25. p. 22
145 2003 (2) BLR 562; 2003 (2) Mah LJ 105
146 Bhat Aparna (Ed.), SUPREME COURT ON CHILDREN, Human Rights Law Network: New Delhi, 2005. p. 431
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children at such public places for soliciting.

H. ITPA does not provide for any compensation
to the women and child victims whether
paid by the offender or by the State.

The legislation should correct the anomaly
and make a provision for the offender to
pay for the damage caused to the individual
victim. This compensation will also help in
the re-habilitation of the victim along with
help from the State147.

I. The Convention of 1949 provides for Extra
– Territorial Jurisdiction148 by stating that,
‘In States where the extradition of nationals
is not permitted by law, nationals who have
returned to their own State after the
commission abroad of any of the offences
referred to in Articles 1 and 2 of the present
Convention shall be prosecuted and
punished by the courts of their own State’.
ITPA does not make such a provision. Thus,
Indian nationals who commit the offence

of cross-border trafficking in countries such
as Nepal and Bangladesh and come back to
India, escape trial and punishment in the
absence of a law providing for Extra –
Territorial Jurisdiction.

Trafficking in women and children often
transcends international boundaries calling
for universal jurisdiction and, therefore, it
cannot be inconsistent with the conditions
of jurisdictional limitations arising out of
the nationality of the offender. In
accordance with Article 9 of the Trafficking
Convention, 1949, offence under ITPA
should have universal jurisdiction. Many
Western and European countries such as
USA, UK, Canada, Netherlands, Norway,
Sweden, Switzerland, Japan, Finland and
many South East Asian countries have
enacted legislations that allow the arrest and
trial of their nationals at home for offences
committed against children in other
countries (Figure 2).

147 See for directions of Supreme Court on compensation to rape victims - Delhi Domestic Working Women’s Forum
v/s Union of India: (1995) 1 SCC 14.

148 Article 9
149 Available at: http://www.ecpat.net/eng/E cpat_ inter/ Pu blication /Ot her/English /P df_page/Child_sex_

tourism_action.pdf

Figure 2: Countries with Extra-Territorial Legislation

Source: ECPAT International Child Sex-Tourism Action Survey April 2001149
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J. The 1949 Trafficking Convention places an
obligation on the State Parties150 to take or
to encourage, through their public and
private - educational, health, social,
economic and other related services,
measures for the prevention of prostitution
and for the rehabilitation and social
adjustment of the victims of prostitution.
ITPA is silent on this aspect.

The law thus, needs to make
comprehensive, creative and utilitarian
provisions for rehabilitation along with
achieving deterrent effect and retributive
and correctional justice.

K. ITPA provides for setting up of Special
Courts151 for speedy trials of offences under
the Act. However, its implementation was
left to the discretion of the State
Governments. As a result, no such Courts
were established.

The State and Central Government may
establish Special Court for trying offences
under the Act (Section 22-A and 22-AA).
The tria ls shall be conducted by
metropolitan magistrate or judicial
magistrate of the First Class (Section 22).
The Magistrate may try the cases
summarily, if directed by State Government
(22B).

Normally summary trials are adopted in
petty offences where the punishment is not
very stringent. Here the elaborate procedure
of trial is not adopted. Instead the Magistrate
explains charge, records plea (guilty or not
guilty), records evidence in brief and gives
order. Under provision to Section 22B, it is
sta ted that if the Magistra te while
conducting summary trial, decides that
punishment should be over a period of one
year, then he shall re-hear the case in detail.

L. ITPA is essentially a non-participatory
legislation,  which assumes initiative,
commitment and transparency on the part

of the enforcement agencies and the
bureaucracy. The major failure in
implementation of ITPA came from the
reluctance on the part of the police to
implement provisions calling for the active
involvement of the police and the absence
of any mechanism to compel the
enforcement and implementation of the Act,
or to hold it accountable for its non-
implementation. Besides that there are too
few police personnel available, and they
have no guidelines  or protocols for
investigating and preparing for trial cases
involving the commercial sexual
exploitation of women and children. The
non - participatory nature of ITPA also
resulted into appalling performance on the
front of prosecution which was
characterized by extremely low rates of
charge sheeting, admission and conviction
and higher  ra tes of dismissals  and
acquittals152.

The law against prostitution and trafficking
must be made participatory. A problem like
trafficking and commercial sexual
exploitation of children is organized,
entrenched, institutionalized and the record
of tackling it is highly dissatisfactory. The
process of dealing with the problem must
be multi-pronged and should essentially
involve the social sectors.

M. Especially in cases of commercial sexual
exploitation of children, involving their
custody, applications are often made by
fictitious ‘parents’; the police and
magistrates fa il to verify the parents’
legitimacy and the custody is automatically
given to these ‘parents’ who are actually the
pimps and the brothel owners153.

N. Cases involving prostitution of women and
children are not tried by special courts, but
by any court that hears criminal offences.
Therefore, unlike rape trials, which by law
are held in camera, IPTA trials are not held

150 Article 16
151 Sections 22 A and 22 AA. The  Immoral Traffic (Prevention) Amendment Bill, 2006 recommends that,

“Notwithstanding anything contained in the Code of Criminal Procedure, 1973, the trial of the proceedings under
this Act shall be conducted in camera”. Source: supra note 118.

152 Patkar Pravin and Patkar Priti, IN SEARCH OF A NEW LEGISLATION AGAINST TRAFFICKING AND
COMMERCIAL SEXUAL EXPLOITATION, Anti-Trafficking Centre, Prerana: Mumbai, 2002. p. 45

153 Bhat Aparna, 2004.  op.cit. 25. p. 31
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in camera. So on any given day when a trial
is in progress the judge may be hearing other
cases that are unrelated to sexual crimes
against women and children. As a result,
judges must hear cases involving sexual
crimes against women and children in the
same forum in which they hear other
criminal matters, and this is not conducive
to protecting the needs of and rights of
women and children who are victims of
sexual crimes and sexual exploitation.

O. Although the ITPA is a special law, it has
no express provision for the confiscation of
assets amassed by the traffickers, nor
provisions for victim protection.

P. The ITPA does not cater for newly emerging
issues such as child sex tourism,
paedophilia, and child pornography.

Q. Under Artic le 17 of the Trafficking
Convention, parties undertake, in
connection with immigration and
emigration, to adopt or maintain such
measures as are required, in terms of their
obligations under the present Convention,
to check the traffic in persons of either sex
for the purpose of prostitution. In particular
they undertake:

(1) To make such regulations as are necessary
for the protection of immigrants or emigrants,
and in particular, women and children, both at
the place of arrival and departure and while en
route; (2) To arrange for appropriate publicity
warning the public of the dangers of the
aforesaid traffic; (3) To take appropriate
measures to ensure supervision of railway
stations, airports, seaports and en route, and of
other public places, in order to prevent
international traffic in persons for the purpose
of prostitution; (4) To take appropriate measures
in order that the appropriate authorities be
informed of the arrival of persons who appear,
prima facie, to be the principals and accomplices

in or victims of such traffic.

SITA and PITA have both grossly neglected
these obligations under the Convention.

There is thus, no national law that defines
trafficking in India. The only law that deals with
trafficking is a State law, the Goa Children’s
Act, 2003. However, trafficking in the said Act
has been limited to child trafficking only. Thus,
while the Immoral Traffic (Prevention) Act,
1956 is the main legislation related to the
commercial sexual exploitation of children, it
simply does NOT deal with trafficking.
Similarly, the Indian Penal Code, 1860 has
several provisions related to trafficking in
children for sexual purposes, but none of these
provisions define or explain the term
‘trafficking’154.

N. THE TRANSPLANTATION OF
HUMAN ORGANS ACT, 1994:

The two-fold objectives of the Transplantation
of Human Organ Act, 1994 are:

· To provide for the regulation of removal,
storage and transplantation of human organs
for therapeutic purposes, and

· To prevent commercial dealings in human
organs.

The Act also provides for the regulation and
registration of hospitals engaged in removal
storage and transplantation of human organs.

O. JUVENILE JUSTICE (CARE AND
PROTECTION OF CHILDREN)
ACT, 2000

The Juvenile Justice System is India is based
on the principle of promoting and safe guarding
the rights of children. Where it relates to
children, the criminal process is governed by
the Juvenile Justice (Care and Protection of

154 A case pending before the Supreme Court may provide clearer law in the area of definition of trafficking in the
future. Shakti Vahini v/s Union of India (Writ Petition (Civil) No. 190 of 2002) challenges the actions of the Union
of India and different States based on their failure to protect the rights and interests of trafficking victims. In 1998,
the Ministry of Human Resource Development, following the direction given the Supreme Court, released an
Action Plan addressing the issue of trafficking and provided certain recommendations to counter the problem. The
failure of the State Governments to implement these recommendations has resulted in deprivation of the constitutional
rights of trafficking victims, and the petititon notes the lack of definitions in the trafficking law. Another case on
the same issue that is being heard with the above case is Prerna v/s Union of India (Writ Petition No. 70 of 2003),
which also seeks a comprehensive definition of trafficking.
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Children) Act, 2000. The Juvenile Justice Act
conforms to the UN Convention on the Rights
of the Child, the United Nations Standard
Minimum Rules for the Administration of
Juvenile Justice, 1985 (The Beijing Rules), the
United Nations Rules for the Protection of
Juveniles Deprived of their Liberty and all other
relevant national and International instruments.
The Juvenile Justice (Care and Protection of
Children) Act, 2000 replaced the Juvenile
Justice Act, 1986 as of 01 April 2001155. The
law seeks to establish Child Welfare
Committees (CWC) and Juvenile Justice Boards
(JJB) in all districts across the country, to deal
with children in need of care and protection and
those in conflict with law respectively.

The Act seeks to consolidate and amend the law
relating to juveniles156 in conflict with law and
children in need of care and protection, by
providing for proper care, protection and
treatment by catering to their development
needs, and by adopting a child-friendly
approach in the adjudication and disposition of
matters in the best interest of children and for
their ultimate rehabilitation through various
institutions  established under this Act.
Therefore, the law is especially relevant to
children who are vulnerable and are therefore
likely to be inducted into trafficking.

Under the Juvenile Justice Act, 2000 a child
victim of trafficking would fall under the
definition of a “child in need of care and
protection”157. However, the terms abuse, sexual
abuse and trafficking are not defined or
explained in this Act.

Sections 23 – 26 make mention of some ‘Special
Offences158’ committed against a juvenile or a

child and prescribe punishments thereof. One
relevant provision to child trafficking is Section
26159 that deals with child labour and procuring
of a  juvenile or a child for hazardous
employment, keeping him in bondage and
withholding the earnings of such a juvenile /
child for one’s own purposes. The maximum
sentence that may be awarded under this section
is imprisonment for three years and fine.

Even a child – specific legislation as the
Juvenile Justice Act, 2000 fails to deal with the
problem of trafficking in children.

P. THE GOA CHILDREN’S ACT, 2003

In India, “child trafficking” has been defined
only under the Goa Children’s Act, 2003.160 The
definition reads as follows:

‘Child trafficking’ means the
procurement, recruitment,
transportation, transfer, harbouring or
receipt of persons, legally or illegally,
within or across borders, by means of
threat or use of force or other forms of
coercion, of abduction, of fraud, of
deception, of the abuse of power or of a
position of vulnerability or of giving or
receiving payments or benefits to achieve
the consent of a person having control
over another person, for monetary gain
or otherwise.161

I. RELEVANT PROVISIONS OF
TRAFFICKING UNDER THE GOA
CHILDREN’S ACT, 2003
Since the Goa Children’s Act, 2003 is the only
legislation in India that deals extensively with
the subject of trafficking the provisions of the

155 SO 1777 (E) dated 28 February 2001.
156 As per Section 2 (k) of the Act, ‘juvenile’ or ‘child’ means a person who has not completed eighteenth year of age.
157 Section 2 (d) – “child in need of care and protection” means a child –

(vi) who is being or is likely to be grossly abused, tortured or exploited for the purpose of sexual abuse or illegal acts,
(vii) who is found vulnerable and is likely to be inducted into drug abuse or trafficking,
(viii) who is being or is likely to be abused for unconscionable gains.

158 Section 27.
159 Section 26. Exploitation of juvenile or child employee.

– Whoever ostensibly procures a juvenile or the child for the purpose of any hazardous employment, keeps
him in bondage and withholds his earnings or uses such earning for his own purposes shall be punishable with
imprisonment for a term which may extend to three years and shall also be liable to fine.

160 The Preamble to the Act reads as, ‘to protect, promote and preserve the best interests of Children in Goa and to
create a society that is proud to be child friendly’.

161 Section 2(z) of the Goa Children’s Act, 2003
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Act under Section 9 are discussed at length.
Sub-section (1) prohibits prostitution.
Under sub-section (2) it shall be the duty of
the State to remove all child prostitutes from
their existing place of exploitation and to
ensure that they are rehabilitated and
integrated into society.
The State is mandated under sub-section (3)
to prepare a comprehensive Plan of Action
for this purpose, which shall include
providing education and livelihood skills to
such children and the prevention of child
prostitution.
A penalty of one year imprisonment and fine
of Rs. 1,00,000/- (Rupees one lakh) in
addition to other punishments enforced
under other law, shall be imposed upon a
person under sub-section (4) who exploits
a child for commercial sexual exploitation.
Under sub-section (5) the State shall take
all steps at the Protective Homes set-up
under the Act, to restrict or even deny the
visiting rights to any one who may be
considered to be a perpetrator, including the
parent of the child.
Dedication of a minor girl-child as devdasi
is declared unlawful, under the provisions
of sub-section (6) and penalties are provided
under sub-section (7).
The law mandates the State to make special
provisions under Section 13 (22) for the
children of commercial sex workers, who
are most vulnerable to enter the same
profession.

Q. INFORMATION TECHNOLOGY
ACT, 2000

The Information Technology Act, 2000 provides
legal recognition for transactions carried out by
means of electronic data interchange and other
means of electronic communication, commonly
referred to as ‘electronic commerce’, which

involves the use of alternatives to paper-based
methods of communication and storage of
information, to facilitate electronic filing of
documents with the Government agencies.

The Act under Section 67 penalizes publication
or transmission in electronic form of any
material which is lascivious or appeals to
prurient interest or if its effect is such as to tend
to deprave and corrupt persons  who are likely,
having regard to all relevant circumstances, to
read, see or hear the matter contained or
embodied therein162. The law has relevance to
addressing the problem of pornography, which
is often a consequence of trafficking in women
and children.

Section 67 of IT Act however, does not use the
word ‘pornography’. Instead it has mentioned
“lascivious and prurient interest”. The section
neither defines nor gives the parameters for
lascivious and prurient interests. The
interpretation of these terms is left to the
adjudicating officer and the controller for
certifying authority.  The term “obscene
material” needs to be redefined. Provisions of
IT Act need to be made more stringent to even
control gateways and server owners to help fix
responsibility. It also needs to be considered that
pornography is legal in many countries of the
world, for example in Denmark. Therefore, if a
Denmark based person creates a pornographic site,
he possibly cannot be extradited because of the
absence of an extradition treaty. A prior regulation
regime also needs to be worked out. But that is
something not specified in the IT Act163

Given the wildly varying estimates, serious
definitional and methodological differences,
and a lack of worldwide studies, it is virtually
impossible to measure the true global extent of
the sexual exploitation of children. Additionally,
most studies of child sexual exploitation focus
mainly on child prostitution without adequately
accounting for the global danger of child

162 Section 67. Publishing of information which is obscene in electronic form.
Whoever publishes or transmits or causes to be published in the electronic form, any material which is lascivious
or appeals to the prurient interest or if its effect is such as to tend to deprave and corrupt persons who are likely,
having regard to all relevant circumstances, to read, see or hear the matter contained or embodied in it, shall be
punished on first conviction with imprisonment of either description for a term which may extend to five years and
with fine which may extend to one lakh rupees and in the event of a second or subsequent  conviction with
imprisonment of either description for a term which may extend to ten years and also with fine which may extend
to two lakh rupees.

163 News Section, Legal News and Views, Vol. 18 No. 6, June 2004. p. 16
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pornography and the co-relation between the
two through child sex-rings and the trafficking
of children164.

R. CROSSCUTTING ISSUES

The following areas require special attention
when analyzing the Indian legal framework of
human trafficking:

Links and distinctions between
trafficking and prostitution; differences
in legal treatment of prostitution: As
reflected in the UN Trafficking Protocol, a
person may be trafficked into a variety of
harmful circumstances, including forced
prostitution, bonded labor, or slavery-like
working conditions. However, the anti
trafficking laws in  India, as well as the new
SAARC Trafficking Convention, focus
primarily or exclusively on trafficking for
prostitution165.

Distinction between women and
children; different laws  on age of
majority: While international law and
national legal frameworks recognize the
different legal status of women and children,
with different rights and capacities, there is

a tendency in many anti trafficking laws to
group women and children together166.
Women and children also have different
needs in terms of counseling, witness
protection, legal assistance, and
participation in criminal investigations and
trials, which may be ignored if they not
treated separately within anti-trafficking
laws.

Law enforcement issues:  The
effectiveness of anti - trafficking laws can
be influenced by a number of factors. They
include the political willingness, resources
dedicated to enforcement and prosecution
of the laws; the training of law enforcement
and court personnel on the scope and intent
of the laws; community awareness and
willingness to report trafficking cases;
police powers to investigate trafficking
cases; ability and willingness of law
enforcement and court personnel to protect
trafficked persons during the investigation
and prosecution of the traffickers; gender-
sensitive and child sensitive court facilities
and procedures; and the insulation of police
investigators, prosecutors, and judges from
political influence and corruption.

164 Flowers Barri R, “THE SEX TRADE INDUSTRY’S WORLDWIDE EXPLOITATION OF CHILDREN “ in Fernando
Jude, L. THE ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE:
CHILDREN’S RIGHTS, Sage Publication, 2000.  p. 150

165 The linkages made between trafficking and prostitution are complicated by countries’ different legal treatments of
prostitution. The UN Special Rapporteur on Violence Against Women has identified several possible legal approaches
to prostitution, including (i) criminalization, which may include either  prohibition or toleration, and may criminalize
all or only some actors; (ii) decriminalization, which may or may not include legal protections of sex workers; (iii)
and legalization/regulation, which may include zoning, licensing, and mandatory health checks. Coomaraswamy
Radhika, 2000. op. cit. 4. p. 11

166 The treatment of children under anti - trafficking laws is also complicated by the existence of multiple laws of
majority in India. In India, there is no one definition of children. Different legislations prescribe disparate stipulations
pertaining to the minimum age of marriage, entering the labour force, age of majority, capability to enter into
contractual relationships, exemption from criminal liability and consensual age for sexual activity.

CONCLUSION

An analysis of the legal framework amply demonstrates that trafficking, in any form
whatsoever, has not been dealt with by the laws in India. The ITPA, 1956 focuses only
on one kind of trafficking, which is trafficking for prostitution of women and children.
The Act neither defines nor explains what trafficking is. Further, it stipulates no penalties
for the act of trafficking. To reiterate, the ITPA, 1956 itself suffers from serious lacunae,
which renders it absolutely ineffective in dealing with the horrific scourge of trafficking
thereby causing a grave violation of the human rights of the victims of trafficking.
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The lack of specific and/or adequate legislation
on trafficking at the national level has been
identified as one of the major obstacles in the
fight against trafficking. There is thus, an urgent
need to harmonize legal definitions, procedures
and co-operation at the national and regional
levels in accordance with international
standards. The development of an appropriate
legal framework that is consistent with relevant
international instruments and standards will also
play an important role in the prevention of
trafficking and related exploitation.

At the outset, however, adequate research needs
to be carried out to understand the magnitude
and the different facets of this malice in the
whole of the country. What is completely
missing from the legal and policy framework
in India is the complete NON-
RECOGNITION of the various types and
forms of trafficking. The commonplace
understanding of trafficking as akin to
‘prostitution’ is one of the major reasons why
the human rights violations  inherent in
trafficking are never understood. This certainly
calls for a “demystification” of the term. The
complexity of the phenomenon, its
multidimensional nature, its rapid spread and
the confusion surrounding the concept outlines

CHAPTER III
AN INVESTIGATION AND EVALUATION OF THE EXISTING LEGAL

FRAMEWORK - WHETHER IT ADDRESSES ALL FORMS OF
TRAFFICKING

“A woman approached a Buddhist monk and said: “When I was 12, my parents
who were very poor, sold me to a brothel and I have had to do this work ever
since. I must beg your forgiveness for my sin.” The monk replied: “There is
no need to beg forgiveness from me. It is I and the world who should beg
your forgiveness, for we have not done enough to protect you. Please forgive
me and the world for having failed to protect you”167.

the need for a deeper comprehension and an in-
depth understanding.

The multi-faceted nature of trafficking is also
reflected in the different approaches that have
been adopted to understand and combat
trafficking. They represent the intersection
points between trafficking and other
phenomenon, occurring at various junctures of
the trafficking process. Most of the approaches
have overlapping elements. For instance, an
approach will generally bring a gender or labour
perspective to the problem. At the same time,
the problem will also be discussed within the
framework of human rights. This is the most
inclusive, covering the maximum range of
issues raised by trafficking.

Sanghera168 states that in South Asia, trafficking
is addressed as a problem of crime and violence
against women, exploitation of children and
child labour, or within a sociological
framework. Only recently attempts have begun
to view it from a human rights perspective’.
Trafficking may be approached as an issue of
labour, crime, migration, human rights,
development, children’s rights or gender.

Most of the reports are on trafficking for
commercial sexual exploitation, which is a

167 The above is a story told by Mettanando Bhikkhu, a Buddhist monk from Thailand and narrated by Dr. Peter Piot,
Executive Director, Joint United Nations Programme on HIV / AIDS (UNAIDS) in his keynote address at the First
World Congress Against Commercial Sexual Exploitation of Children. Source: CHILD TRAFFICKING IN INDIA,
Published by The Haq Foundation: New Delhi 2001.

168 - Sanghera Jyoti, Towards the Construction of an Empowered Subject: A Human Rights Analysis of Anti -
Trafficking Legal Interventions and Trends in South Asia, 2001. Paper presented at the Technical Consultative
Meeting on Anti-Trafficking Programs in South Asia.
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reflection of the general understanding, till
recently, of the association between trafficking
and commercial sexual exploitation. The issues
in the literature on trafficking echo the debates
and concerns about commercial sexual
exploitation.

So far, there have been no studies which have
dealt exclusively with the issue of trafficking
for labour exploita tion, migration and
trafficking, trafficking for purposes of marriage
or forced marriage, etc.

Literature on trafficking in India is completely
dominated by the issue of commercial sexual
exploitation, so much so that trafficking as a
distinct separate crime does not get highlighted.
At times is almost reduced to insignificance in
comparison to commercial sexual exploitation.
Even though there seems to be considerable
information available, one is unable to form a
picture which reflects the reality of trafficking
in women and children in India.

A. NATIONAL CRIME DATA

A starting point for the analysis of available data
is the National Crime Record Bureau (NCRB),
of the Indian Ministry of Home Affairs, which
collects data on trafficking through State Crime

Report Bureaus and Union Territories,
subsidiaries of the NCRB that obtain data from
District Crime Report Bureaus. This presents
an indication of the level of reporting of
trafficking within India. Data available through
NCRB is collected through First Information
Reports (FIR), lodged in police stations.

National data from the NCRB provides an
analysis of trends in various Indian Penal Code
(IPC) crimes, including: importation of girls;
kidnapping and abduction of women and girls;
and offences under the Immoral Trafficking
Prevention Act (ITPA), which are consolidated
from information provided by State and Union
Territories (Figures 3 and 4 respectively).

From what data is available in India, it appears
that the “worst forms” of trafficking relate to
the illegal movement of women and children
for the purposes of exploitation in sectors such
as commercial sex work, and child labor of all
forms.

B. TYPES OF TRAFFICKING IN INDIA

Trafficking in its manifestations, can be broadly
categorized as169:

Trafficking for sex-based exploitation:
that is, for brothel based and non-brothel

Figure 3: Crime Against Women Including Trafficking

Source: National Crime Record Bureau Report, 2005. Chapter 5, p. 242. Table 5 (A)

169 A REPORT ON TRAFFICKING IN WOMEN AND CHILDREN IN INDIA, 2002 – 2003. A Study by National
Human Rights Commission, Institute of Social Sciences, UNIFEM and USAID, Orient Longman: New Delhi.
Chapter 3, p. 34
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based commercial sexual exploitation,
pornography, paedophilia, sex tourism, etc.

Trafficking for non-sex-based
exploitation:  including a vast area of
servitude, slavery and exploitation, which
were commonly seen in bonded or forced
labour; domestic servitude, industrial
servitude, servitude in the entertainment
industry (e.g. camel racing, circuses, etc.)
drug peddling, begging, adoption, trading
in human organs, trafficking for false
marriages, and other similar exploitative
practices.

A detailed account of the various forms of
trafficking along with the legal provisions
reveals that the extant laws DO NOT cover the
entire gamut of trafficking in India.

I. BEGGING

A large number of children and women are
trafficked for begging. Here, persons with
physical disabilities are in the most vulnerable

position. Poverty and physical disability are the
ideal combination for victims to be trafficked.
As disabled victims induce sympathy among
alms givers, any child and women beggar are at
serious risk of being deliberately maimed in
order to increase his or her earning potential.

After drugging them, a beggar uses the sleeping
child to evoke compassion and seek alms170.
Some poor parents who cannot feed their
children earn money by renting out their
children on a daily basis to these beggars.
Children and women are exploited for begging
within as well as outside the country. There
are newspaper reports as well as other
reliable secondary data regarding the trafficking
of children to Saudi Arabia for begging during
Haj.

II. LEGAL PROVISIONS

The Juvenile Justice (Care and Protection of
Children) Act, 2000 makes punishable the
employment of a child for begging171. States

Figure 4: Crime Against Children Including Trafficking

Source: National Crime Record Bureau Report, 2005, Chapter 6, p. 267. Table 6 (A)

170 Id. Chapter 10, p. 166
171 Section 24. Employment of juvenile or child for begging –

(1) Whoever employs or uses any juvenile or a child for the purpose or causes any juvenile to beg shall be
punishable with imprisonment for a term which may extend to three years and shall also be liable to fine.
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have their own laws for prevention on beggary.

III. CHILD LABOUR   /  TRAFFICKING OF
WOMEN FOR LABOUR

Millions of children toil in India as virtual
slaves, unable to escape the work that will leave
them impoverished, illiterate and often crippled
by the time they reach adulthood. These are
India’s child labourers. Children are employed
in both, the organized as well as the unorganized
sector and are working in occupations such as,
agriculture, making bricks , polishing
gemstones, rolling bidi cigarettes, packaging
fire-crackers, domestic helps, rag-pickers,
bangle and brass industry, carpet weaving and
silk saree weaving172.

Even the official data has admitted that the
magnitude of child labour has increased from
11.28 million in 1991 to 12.66 million in the
Census of 2001. However, unofficial sources
put the figure between 25 to 30 million child
workers, as a significant number of child
workers in the domestic and agriculture sector
are not covered in the Census173.

Similar is the wont of women, a majority of
them working in the unorganized sector.

Trafficked children are also used as cheap
domestic help. The use of under aged domestic
servants in the homes of upper class and middle
class families is a widespread form of child

labour. Children employed as domestic helps
live within the confines of private homes and
thus remain ‘invisible’. Most of the trafficked
children are school dropouts or have never been
to school. Their parents are agricultural
labourers or domestic wage earners who
because of grinding poverty are unable to feed
their children.

Studies show that the procurement of child
domestic workers is commercialized and highly
exploitative. These children are highly
vulnerable to exploitation and are difficult to
protect because they are confined to the
household and have very little contact with the
outside world174. The child domestic workers
who are often recruited by brokers and agents
are from poor rural families, many of them as
young as six to ten years of age. They are
subjected to horrendous working conditions.
Most often, they are made to work for seven
days a week, with no holidays and little time
for leisure and rest. Most of them are illiterate
and are not allowed to a ttend school.
They remain separated from their families for
long periods of time and are not allowed to visit
them. The reality that child labourers, where
ever they may be employed, are susceptible to
sexual abuse and exploitation has been acceded
by the government 175. Besides, studies
conducted by NGOs on child labourers also
reveal the harsh truth that child labourers are

172 Tiwari Jyotsna (Ed), CHILD ABUSE AND HUMAN RIGHTS, Isha Books: New Delhi, 2004. p. 29
173 REVIEW OF CHILD LABOUR, EDUCATION AND POVERTY AGENDA, India Country Report 2006 by Global

March Against Child Labour and International Centre on Child Labor and Education. Available at: http ://
www.globalmarch.org/images/india-report.pdf Last visited: 23 March 2006 And in M C Mehta v/s Union of India:
1996 (6) SCC 756. Para 13. None of the official estimates include child workers in the unorganized sector, and
therefore, are obviously gross underestimates.

174 The sexual abuse and murder of a ten-year old girl-child domestic worker, Sonu, in Mumbai, India on 26 th June
2006 by her employer’s married daughter who incidentally had two children of her own for a very minor mistake,
is a stark reminder of the hazards and sexual abuse faced by working children. The Constitution of India and all the
child labour welfare legislations miserably failed to protect the life of this young domestic worker. The poor
hapless child had an aluminum rod shoved in her anus as a result of which she bled to death. Her death was sought
to be passed off as suicide by her employers. Uproar by the domestic workers from Mumbai, led to the incident
making it to the national news. On the day this news was part of a panel discussion, it came to light that the cause
of the young domestic workers’ death had been taken up only by the other domestic workers in Mumbai. The
scores of women’s organizations, child rights activists and civil society were deafening in their silence towards this
incident. A vigilant media will probably discuss it for few more days, and the wont of these hapless women and
children will soon be forgotten. A life where there is endless, back-breaking work for minimal pay, no leave, no
medical or other benefits, and vulnerability to sexual abuse by the employers. It is extremely bizarre and incongruous
that there is still no law in India for the protection of domestic workers (which include very young children) who
form a part of the huge unorganized work force in the country.

175 The India Country Report on Violence Against Children, Department of Women and Child Development, Ministry
of Human Resource Development, Government of India, 2005. p. 32
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extremely vulnerable to sexual abuse and
exploitation176.

In People’s Union for Civil Liberties v/s Union
of India and Other177 a case which was about
trafficking of children for labour, the Supreme
Court ordered a compensation of Rs. 2,00,000/
- (Rupees 2 lakhs) to be paid to the brother of a
child who was trafficked for labour and later
beaten to death by the trafficker178. The Court
also ordered Rs. 75,000/- to be paid to three
other boys who were trafficked179.

It is interesting to note that even though the
traffickers were private individuals, the Court
ordered the respective States to pay
compensation.

1. LEGAL PROVISIONS

Section 374 of Indian Penal Code provides
punishment for compelling any person to labour
against his / her will180. Punishment includes
one year imprisonment and fine.

The Child Labour (Prohibition &
Regulation) Act, 1986, which is the major
legislation dealing with child labour, deals only
with the organized sector that is about 10 % of
the child labour force. It does not cover 90 % in
the unorganized urban and rural sectors and
family units181. The Act does not provide for
the protection of working children of
unorganized sectors, such as agriculture,
household, domestic workers, etc., under this
law182. Despite detection of the fact that working

children (child labourers) are subject to sexual
abuse and exploitation by the employers or
someone from the staff of the employers, which
especially assumes serious proportions in the
unorganized sector, such as domestic work,
hotels, etc., the Child Labour Act, 1986 is
oblivious to this serious concern.

The Goa Children’s Act, 2003 makes special
provisions pertaining to child labour. Penalties
have also been prescribed under the Act for
employing children in domestic labour183, and
for employing a child in domestic labour a fine
of Rs. 50,000/- may be imposed on the
employer184. The Act also prohibits ‘trafficking
in children’ for the purposes of employment.
Violation of this provision entails a punishment
of fine of Rs. 50,000/- and / or imprisonment of
not less than three months185.

2. OTHER AREAS OF STATE ACTION

For almost a hundred years, beginning in 1875
when a Commission was appointed in Bombay
to consider various aspects relating to labour in
factories, including the employment of children,
to the 1970s, the primary role of the State has
been legislative-cum-administrative186. In the
performance of these functions, Commissions
have assisted the government and Committees
constituted from time to time. Among the more
important of them after independence are the
Committee for the Preparation of Programme
for Children (1968), National Commission on
Labour (1979), the Committee (Gurupadswamy

176 ibid.
 An NGO, Butterflies, has helped street and working children from Bal Mazdoor Union (BMU). At regular meetings,
one of the agenda routinely discussed is cases of any type of exploitation, including financial, physical and sexual
abuse, faced by the children and to take action collectively. When such incidents are found out, immediate action
is taken, which is later discussed in the meeting. In the past 6 months, BMU has initiated action in 40 cases of child
rights violations, some of which amounted to child sexual abuse.

177 1998 (8) SCC 485
178 Para 3
179 Para 4
180 Section 374. Unlawful compulsory labour. -

Whoever unlawfully compels any person to labour against the will of that person shall be punished with imprisonment
of either description for a term which may extend to one year, or with fine, or with both.

181 Mustafa Mohammed and Sharma Onkar, CHILD LABOUR IN INDIA: A BITTER TRUTH, Deep & Deep
Publication: New Delhi, 1996. p. 74

182 M C Mehta v/s Union of India: 1996 (6) SCC 756. Para 13. “None of the official estimates include child workers
in the unorganized sector, and therefore, (figures) are obviously gross underestimates”.

183 Section 7 (5)
184 Section 7 (5) (c)
185 Section 7 (9)
186 Bose A B, THE STATE OF CHILDREN IN INDIA – PROMISES TO KEEP, Manohar Publishers: New Delhi,

2003. pp. 251 & 252
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Committee) on Child Labour (1979), and the
National Commission on Rural Labour (1991).
While making important recommendations for
tackling the problem of child labour, these
Commissions / Committees brought out the
inter-relationship between child labour, poverty,
education facilities and support services.

The 1980s witnessed several administrative
actions in response to internal demands, global
efforts spearheaded by the International Labour
Organization, and strong advocacy by United
Nations agencies and NGOs for determined
action187. The Government of India constituted
a number of standing bodies. Among these were
the Central Advisory Board on Child Labour,
the Child Labour Technical Advisory
Committee set up under Section 5 of the Child
Labour (Prohibition and Regulation) Act 1986,
and the National Authority for the Elimination
of Child Labour.

NATIONAL POLICY ON CHILD
LABOUR, 1987

The National Policy on Child Labour
accepted, even though it did not explicitly
state so, that in the context of the current
socio-economic realities, child labour cannot
be prohibited in every sector of the
economy188. It advocated protection and
regulation. It called for focusing attention
on sectors or establishments where children
are deployed on wage or quasi-wage
employment outside the family, as it felt it
was more likely that exploitation of children
took place in such situations. It announced
the commitment of the State to implement
specially targeted development programmes
to tackle the problem of child labour, thus
indicating a shift from an almost exclusively
protective-cum-regulatory role to a
protective, regulatory-cum-developmental
role.

The Policy of 1987 provides for an
organization for implementing the Child
Labour Project189 and the monitoring of the

projects by various Ministries and
Department of the Central and State
Governments190.
Despite the high sounding legislations and
policies the scourge of child labour continues
and is there to be seen all around us. The
reality of working children re-emphasizes
the fact that legislations, policies and
initiatives by the Government have remained
empty tired expressions,  which have
completely failed to bring succour to the life
of a working child. The other significant
irony is that there is absolutely nil
recognition of the sexual abuse faced by
young working children at the hands of their
employers or by others who work along with
the children.

THE INTERNATIONAL PROGRAMME
ON THE ELIMINATION OF CHILD
LABOUR (IPECL), 1992

India was the first country to joint the IPECL
in 1992 when it signed an MOU with the
ILO191. It covered, apart from direct support
programmes for rehabilitation of child
labour, activities relating to research and
training, advocacy, institution building,
mobilization of support of trade unions and
employers, and information, education, and
communication activities.

THE NATIONAL AUTHORITY FOR
ELIMINATION OF CHILD LABOUR,
1994

The NAECL has been constituted in 1994
to lay down policies and programmes,
review their implementation and co-ordinate
child related programmes192.

NATIONAL CHILD LABOUR
PROJECTS (NCLP), 1994

In 1994, the Central Government set up
NCLPs in many States for identifying child
labour. A major activity under the NCLP also
is the establishment of special schools to
provide basic needs like supplementary

187 Ibid.
188 Child labour in India - An Overview, Published by V. V. Giri National Labour Institute, 2nd Ed. 2001. Part I Para 1.4
189 Part V
190 Part VI
191 India Country Report, 2005. op. cit. 9. p. 31
192 Gopalan Sarala and Bhaskar Vijay, “Response of the Government to the Problems of the Girl Child”, Women’s

Link, 4 (3), July-September, 1998. p. 2 - 6.
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education, non- formal education, vocational
education etc., to the children withdrawn
from employment. Voluntary agencies are
also being financially assisted to the extent
of 75% for taking up welfare projects for
working children under a grant-in-aid
scheme193.

NATIONAL CHARTER FOR
CHILDREN, 2003194

The Charter of 2003 makes unequivocal
provisions for the protection of children from
economic exploitation and all forms of
abuse. The State shall provide protection to
children from economic exploitation and
from performing tasks that are hazardous to
their well-being195. The State shall ensure
that there is appropriate regulation of
conditions of work in occupations and
processes where children perform work of a
non-hazardous nature and that their rights
are protected196. The State shall move
towards a total ban of all forms of child
labour197.

NATIONAL PLAN OF ACTION FOR
CHILDREN, 2005

The national plan seeks to prevent and
prohibit trafficking of children for the
purpose of labour including domestic service
and other informal sectors198.  The plan also
seeks to ensure prevention of trafficking of
children for domestic work and their sexual
exploitation and physical and mental abuse
and neglect and to establish a system for
reporting of such incidents199.

It is extremely bizarre and incongruous that
there is still no law in India for the protection
of domestic workers (which include women
and very young children) who form a part
of the huge unorganized work force in the
country. The sexual abuse and exploitation
of vulnerable children who are employed to
work in homes is a stark reality and an

opportune reminder of the inevitability of
enacting a specific legislation to protect such
children. The caveat is equally important to
remember – trafficking of young children
and women leads to them being pushed into
the labour force, where they become
susceptible to innumerable violations of their
basic fundamental and human rights.

III. ILLICIT ADOPTION

Trafficking in children for adoption is another
sinister game of the traffickers. The need for
giving up children for adoption arises when the
biological parents or near relatives of a child
are not able to look after the child or when the
child is abandoned with no trace of the parents.
Generally speaking, Indians don’t adopt
children and even when they do adopt, the
preference is for male rather than female
children. In contrast, because of the low
numbers of children available for adoption in
developed countries, there is a great demand
for Indian children for adoption from foreigners
and this has prompted many undesirable
organizations and unscrupulous individuals to
traffic children for adoption.

Some tribal communities in Andhra Pradesh
(particularly the Lambada community) have
featured as prominent supply sources for inter
country adoptions. The racketeers employ
middlemen (or middle women) who go to
villages to procure babies. They then sell them
to institutions or individuals who, in turn, sell
the children to foreign adoptive parents at very
high prices. Some agencies in Nalgonda district
are known to have even paid the husbands of
pregnant women as advance booking. In some
cases, children have been procured by adoption
agencies through the kidnapping of babies from
hospitals and nursing homes.

The case of Precious Moments Adoption
Centre200 of Hyderabad is typical. The police
busted the racket and found that the institution

193 ibid.
194 Published in the Extraordinary Gazette of India, Part I, Section I. No. F. 6-15/98. Government of India – Ministry

of Human Resource Development, Department of Women and Child Development. 9 February 2004.
195 Para 8 (a)
196 Para 8 (b)
197 Para 8 (c)
198 p. 38 , para 15.2.8
199 p. 39, para 15.3.13
200 Hindustan Times, New Delhi Edition, 11 March 2001.
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had been procuring children by obtaining
relinquishment deeds from biological parents
in favour of the institution.  Everyday the
newspapers are replete with reports of children
being sold by orphanages and other
organizations in the name of ‘adoption’, which
is a euphemism for buying and selling of
children, a hideous form of trafficking.

In this connection, it may be mentioned that the
Supreme Court, in the case of Laxmikant
Pandey v/s Union of India201, looked into the
complaints of malpractices indulged in by social
organizations and voluntary agencies engaged
in coordinating the adoption of Indian children
by foreign parents. The Supreme Court also laid
down the requirements for inter-country
adoptions. The apex court held it desirable that
a Central Adoption Resource Agency (CARA)
be set up by the Government of India with
regional branches that, act as clearing houses
of information and forward applications of
foreigners to one or the other recognized social
or child welfare agencies in the country. The
court also opined that demanding large sums of
money for giving a child in adoption is a
pernicious practice, which is ‘really nothing
short of trafficking in children’202.

1. Legal Provisions

Laws governing adoption of children differ
according to the personal laws of various
communities in India. Thus, Hindus, Muslims,
Christians and Parsis have their own special
laws dealing with adoption of children.

IV. MARRIAGE

The problem of child marriages and those of
forced marriages of women are also intricately
related to trafficking. The Census of 2001 has
already revealed the skewed sex-ratio in
northern sta tes of India. A new kind of
trafficking has therefore, raised its ugly head.
Young women from the states of West Bengal,
Bihar and Orissa are brought by traffickers by
promising them work in the cities, and are
subsequently sold off to men in the States of
Punjab and Haryana. Sometimes this single
woman is shared as the wife by all the brothers.

After bearing a son for the family, the woman
may be sold off to yet another buyer or may be
retained by the initial family. There are well
documented studies now on this aspect of
trafficking.

Another grave problem is that of child marriages
in India. Every year, millions of girls disappear
into early marriages – defined as formal
marriage or customary and statutory unions
recognized as marriage, before the age of 18
years. On marrying, a girl is expected to set
aside her childhood and assume the role of a
woman, embarking immediately upon a life that
includes sex, motherhood and all the household
duties traditionally expected of a wife203.

Early and forced marriages constitute multiple
abuse of girls’ human rights. Hidden behind the
socially sanctioned cloak of marriage, under age
girls are deprived of their personal freedom,
forced into non-consensual sex, exploitation of
their labour, and diminution of their education,
development and individual life choices.
Furthermore, they are subject to life-threatening
damage to their health by having to go through
pregnancy and child birth before their bodies
are sufficiently mature enough to do so.

Child marriages are not confined to the Hindu
community alone. A common method of sexual
exploitation of nubile Muslim girls is the way in
which the so called ‘marriages’ are solemnized,
especially in Hyderabad. Oil rich aging Arabs
enter into “contract marriages” with young girls.
In a horrifying case of a young girl of Sultan
Shahi in old city of Hyderabad, the hapless girl
was ‘married off’ thrice in a span of one-and-a-
half months. Instances of “contract marriages”
are becoming rampant in the old city of
Hyderabad. Interestingly, the ‘talaqnama’ is
signed by the ‘groom’ along with the ‘nikahnama’
with the connivance of unscrupulous kazis204. A
number of brokers and agents are involved in
these operations. They try to convince the parents
to give their daughters in marriage by luring them
with handsome sums of money and hopes of a
bright future for their children. Foreigners
intending to marry young girls engage
middlemen to locate suitable brides.

201 (1984) AIR SC 469
202 Id.
203 EXCLUDED AND INVISIBLE - Report on State of the World’s Children, 2006, UNICEF. Chapter 1, p. 44
204 Iyer Raju Saraswati, “ABUSE OF GIRL CHILD – A CASE STUDY OF EXPLOITATION OF CHILD BRIDES”,

Legal News and Views, August 2004, Vol. 18, No. 8. p. 9
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 1. International  Instruments

The Convention on Consent to Marriage,
Minimum Age for Marriage and Registration
for Marriages205 in Article 1 sta tes, “No
marriage shall be legally entered into without
the full and free consent of both parties, such
consent to be expressed by them in person after
due publicity and in the presence of the authority
competent to solemnize the marriage and of
witnesses, as prescribed by law”.

The Universal Declaration of Human Rights,
1948 also provides that “marriage shall be
entered into only with the free and full consent
of the intending spouses”206.

The Convention on the Elimination of All
Forms of Discrimination Against Women,
1979 (CEDAW)207 also contains important and
relevant provisions that have a direct bearing
on the subject of forced marriages and child
marriage208208 CEDAW

Article 16

1. States Parties shall take all appropriate
measures to eliminate discrimination against
women in all matters relating to marriage
and family relations and in particular shall
ensure, on a basis of equality of men and
women:

(a) The same right to enter into marriage;

(b) The same right freely to choose a spouse
and to enter into marriage only with
their free and full consent;

(c) The same rights and responsibilities
during marriage and at its dissolution;

(d) The same rights and responsibilities as

parents, irrespective of their marital
status, in matters relating to their
children; in all cases the interests of the
children shall be paramount;

(e) The same rights to decide freely and
responsibly on the number and spacing
of their children and to have access to
the information, education and means
to enable them to exercise these rights;

(f) The same rights and responsibilities
with regard to guardianship, wardship,
trusteeship and adoption of children, or
similar institutions where these
concepts exist in national legislation; in
all cases the interests of the children
shall be paramount;

(g) The same personal rights as husband
and wife, including the right to choose
a family name, a profession and an
occupation;

(h) The same rights for both spouses in
respect of the ownership, acquisition,
management, administration,
enjoyment and disposition of property,
whether free of charge or for a valuable
consideration.

2. Legal Provisions

The Indian Penal Code209 vide Section 366
covers the act of forcing a woman to marry
against her will. But to bring the offence within
this provision the woman should have been
“kidnapped or abducted” for purpose of
marriage. In practice, documented studies reveal
that women are often lured with the prospect of
job / employment in the cities. Therefore, the

205 521 U.N.T.S. 231. Opened for signature and ratification by General Assembly Resolution 1763 A (XVII) in November
1962 and entered into force in December 1964.

206 UDHR, 1948 – Article 16 (2)
207 GA Res. No. 34 / 180 UN GAOR 34th Session No. 46 at 193. UN Doc. A/39/45 (1979) Entered into force: 3rd

September 1981 (India – entered into force – 8th August 1993)
2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including
legislation, shall be taken to specify a minimum age for marriage and to make the registration of marriages in an
official registry compulsory.

209 Section 366: Kidnapping, abducting or inducing woman to compel her marriage, etc
Whoever kidnaps or abducts any woman with intent that she may be compelled, or knowing it to be likely that she
will be compelled, to marry any person against her will, or in order that she may be forced or seduced to illicit
intercourse, or knowing it to be likely that she will be forced or seduced to illicit intercourse, shall be punished
with imprisonment of either description for a term which may extend to ten years, and shall also be liable to fine;
and whoever, by means of criminal intimidation as defined in this Code or of abuse of authority or any other
method of compulsion, induces any woman to go from any place with intent that she may be, or knowing that it is
likely that she will be, forced or seduced to illicit intercourse with another person shall be punishable as aforesaid.
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extant provision in the IPC falls short of the
menace of selling women for purposes of
marriage.

The Child Marriage Restraint Act, 1929210

does not  provide for  the prevention of
trafficking through the medium of marriage.

V. DEBT BONDAGE

In return for loan money or credit, a person
pledges his labour or that of a child for an
indefinite period of time. It is often young
children that become ‘commodities’ in the
process. Parents pledge them like chattels to pay
off their debts. The initial loan for bondage can
be quite small. However, the borrowing family
is often illiterate and not able to understand the
interest calculations of the loan givers. Written
agreements are viewed as unnecessary and
interest rates can be exorbitantly high.

The Bonded Labour System (Abolition) Act,
1976 prohibits children being held in bondage
for work. Despite the Constitutional provisions
and legislations, the pledging of labour of
children continues unabated and parents
continue to mortgage the labour of their children
against an advance or loan211.

It is an unfortunate fact that despite the
enactment of the Bonded Labour System
(Abolition) Act 1976, the reprehensible bonded
labour system, in some form or the other,
prevails in different parts of the country. ‘We
have to go a long way to wipe out this outrage
against humanity,’ said the Supreme Court in
the case of Bandhua Mukti Morcha vs. Union
of India212.

VI. ORGAN DONATION

Traffickers lure poor people, including children,
to donate their bodily organs by offering them
big sums of money213. The donors, mostly poor
people, are categorized by their blood groups
and thereafter lawyers file false affidavits on
behalf of the donors as well as the recipients.
The operating doctors conduct laboratory tests

for the donors in diagnostic centres and charge
between Rs. 75,000/- to Rs. 1,25,000 as fees
for conducting illegal kidney transplants. The
donors get only about Rs. 15,000 to 20,000
rupees for donating a kidney and most of the
money is pocketed by the traffickers and their
middlemen. After the kidney transplant takes
place, the donors are quickly released from
hospital. There are many instances where
donors have died due to the lack of post
operative care.

A huge transplant industry developed in India
in the 1970s when drugs were discovered to
control the body’s rejection of foreign objects.
The World Health Organization (WHO) viewed
the commercialization of human organs as ‘a
violation of human rights and dignity’ and
enunciated a guiding principle, which states that
‘the human body and its parts cannot be the
subject of commercial transaction’.

Before the Organ Transplantation Act 1994,
there was no legislation in India prohibiting the
sale of organs. The Organ Transplantation Act,
inter alia, establishes an Authorization
Committee to grant approval based on the
fulfillment of specified technical and medical
requirements. The Act has been ineffectual
because of weak and tardy monitoring at the
level of its authorization committee. Documents
presented to the authorization committee
continue to be forged as no mechanisms have
been put in place to verify the authenticity of
the papers submitted. Moreover, proper
implementation is wanting in many states214.

Most countries require living donors to be
family members or allow organs to be removed
from cadavers, usually accident victims.
Because of these stringent rules regarding organ
transplants in other countries, India has become
a big centre for organ transplantation215.

The Transplantation of Human Organ Act 1994
is the law that deals with illegal transplantation
of human organs. However, practice suggests

210 A detailed discussion of the Act can be found in Chapter II,  pp. 34 - 36
211 A detailed discussion of the provisions of this legislation can be found in Chapter II, pp. 37 & 38
212 AIR 1984 SC 802.
213 NHRC, 2003. op. cit. 3. Chapter 10, p. 168
214 Tsunami victims, especially women,  from the State of Tamil Nadu have been forced to sell their kidneys to sustain

themselves, due to abject poverty and non-receipt of government aid and help in the aftermath of tsunami. Source:
Times of India, New Delhi Edition, 26 December 2006, AND CNN-IB N News at 9, 26 December 2006.

215 Id. p. 169
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that trafficking in human organs is a vibrant
industry and the legislation has not served as a
preventive or deterrent force216.

VII. SPORT: CAMEL JOCKEYING

NGOs have often exposed another cruel and
exploitative use of children camel jockeying217.
Only very young boys are trafficked to serve as
camel jockeys as they are light on the camel’s
back. This is a serious organized crime and
constitutes an egregious violation of human
rights. Documented studies reveal that young
boys are tried to the backs of the camels so that
they do not jump off in fright during races. The
ropes that are used to bind the children to the
camels can sometimes come loose and can lead
to the boys’ being thrown off the camel and
dragged between its legs over stones and sand.
Children who fall to the ground are often
trampled to death by other camels on the track.
The boys are also underfed to reduce the weight
on the camel. These camel races are popular in
the United Arab Emirates. In 1993, the Camel
Jockey Association of the United Arab Emirates
prohibited the use of children as jockeys, but
these rules are often honoured only in their
breach218.

It is pertinent to mention that the trade in boys
for camel racing has long been the subject of a
campaign by both the UN and Anti-Slavery
International. Evidence however suggests that
the practice is becoming more prevalent.

There are no legal provisions in the Indian legal
framework to effectively deal with and remove
the scourge of this type of trafficking in young
boys.

VIII. ENTERTAINMENT: PERFORMING
IN CIRCUS

Another such form is the abuse of children and
women in circus troupes219. Victims are lured
by the promise of handsome salaries to be
earned by working in the circus and are also

excited about the prospect of leading glamorous
lives. In the circus troupe, the victims have a
harrowing time and are often beaten up by their
trainers for the slightest mistake. Women and
children working as performing artists are paid
very measly sums for the dangerous work
performed by them. In addition the girls are also
subjected to sexual exploitation by men working
in the circus. They are under cons tant
surveillance and are not allowed to step outside
the circus arena. At times, parents themselves
send their children to circuses, as they see no
harm in the work done. They are seldom able
to contact their children as the circus is always
traveling and so never come to know about the
problems and agonies of their children.

There are no specific legal provisions to deal
with this problem in India.

IX. CULTURALLY SANCTIONED
PRACTICES AND TRAFFICKING

The ancient system of “religious slavery”,
which is slavery through religious and cultural
practices, usually involving dedicating children
to temple gods or priests, has been followed in
different countries of the world at different
times220. In India, such ‘religious slavery’ is
perpetuated by the age-old custom of dedicating
young girls to the temple goddess, which is a
pretense for ultimately initiating them into
prostitution. The name given to this practice
which is sanctioned by religion is known as the
‘devdasi custom’.

The term ‘devdasi’ literally means the ‘servant’
(dasi) of ‘God’ (dev). The term is  the feminine
form of ‘devdasa’, “servants of God”, young
men who were given away to the temples by
their families and whose duties consisted of
providing assistance to the priest in the
discharge of his priestly functions221.

The devdasi custom consisted of families
dedicating their young daughters to a temple to

216 For a detailed discussion on this law, refer to Chapter II, p. 57
217 NHRC, 2003. op. cit. 3. Chapter 10, p. 165. Also See COMBATING CHILD TRAFFICKING: A HANDBOOK

FOR PARLIAMENTARIANS, UNICEF, 2000. p. 14
218 NHRC, 2003. Ibid .
219 NHRC, 2003. op. cit. 3. Chapter 10, p. 164
220 Modern Child Slavery: The coercion and exploitation of Youth wordwide, Published by Youth Advocate Program

International, 2000 p.  11
221 Frederic John and Kelly Thomas L., FALLEN ANGELS; THE SEX WORKERS OF SOUTH ASIA, Roli Books:

India, 2000.  p. 143
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serve the goddess Yellama222. The female-child
was symbolically married to the goddess, which
meant that she would not be able to marry
anyone else and was obliged to perform all the
duties entrusted to her by the priests in exchange
for food and shelter. Originally, devdasis
performed ritualistic dances and religious
ceremonies in the temple; a practice that over
time was corrupted so that the devdasis’ dance
culminated in offering their bodies to the priests
and pilgrims in the name of goddess. Temple
owners sometimes would sell the devdasis to
others for sexual services and keep the profits.
The young girls who were ‘dedicated’ to the
temple were subsequently sexually exploited by
priests and other high-caste men of the
community. Similar practices can be found in
western Nepal where the girls are known as
Deuki223.

It has, therefore, always been abundantly
apparent that the ‘dedication’ of young girls was
a façade for their  subsequent sexual
exploitation.

The dedication of young girls and their sexual
exploitation is sometimes referred to as ‘Sacred
Prostitution’ or ‘Divine Prostitution’ to
emphasize the sexual identity of the temple
woman as an ideal cast by Hindu religion224. It
needs to be taken into cognizance, that instead
of the legitimate term ‘Devdasi’ in the abundant
literary and epigraphic sources of ancient,
medieval and modern period, these women were
referred to as ‘Sule’, ‘Sani’, ‘Bhogam’, ‘Patra’,
etc., which in Kannada and Telugu imply a
prostitute. The term ‘Sacred Prostitution’ is used
to convey the intrinsic relation between sexual
rites and religion.

Existing literature shows that most of the girls

belonging to devdasi groups are from Mahar,
Mang, Dowani, and Chamar Scheduled Caste
groups. These groups have been historically
marginalized families trapped by poverty and
often depend upon the income supplied by their
daughters, the income being funneled down to
them from higher caste, wealthier men who can
pay for the services of a prostitute225.

At its inception in principle at least, the system
was perhaps in keeping with the socio - religious
ethos of the period. But as history wended its
tortuous way, the system may have changed into
various patterns and its present face is one of
mere prostitution that is sought to be justified
under the garb of religion, which gives the
system its legendary ritualistic justification226.
Girls are generally dedicated at a young age,
between the ages of 8 – 10 years. Therefore,
sexual abuse and exploitation of the female-
child starts at a very young age.

As a devdasi , a woman is not allowed by
religion, custom and society to get married. The
temples where the devdasis live and work also
provide no financial help to them. So the only
way left for them to sustain themselves is to
practice prostitution. Earnings of the devdasi
tempt other poor people and needy persons to
induct their daughters and sisters to take up this
profession via the temple. In order to avoid ill-
fame of the family the women get religious
sanction as devdasi before they actually jump
into prostitution. Therefore, religion has joined
hands in the rapid growth of prostitution227.

These dedicated girls form 15% of the total
women prostitutes in India. In the border
districts of Maharashtra and Karnataka States,
their percentage in prostitution is nearly 80%.
The striking fact is that all of them had entered

222 Ibid.
223 Ibid.
224 Vijaisri Priyadarshini, Recasting the Devdasi- Patterns of Sacred Prostitution in Colonial South India, Kanishka

Publishers and Distributors, New Delhi, 2004. p. 2
225 Giri Mohini V, KANYA: EXPLOITATION OF YOUNG ANGELS, Gyan Publishing House: New Delhi, 1999. p.

34 Also See: CHILD TRAFFICKING IN INDIA, HAQ: Centre for Child Rights. p.10. Reprinted September 2001.
Pre-pubescent girls between five and nine years of age from poor, low caste communities go through an initiation
rite at a local temple during the full moon where they are dedicated to a deity. After a girl is married to the deity by
the tali rite, she is branded with a hot iron on both shoulders and her breast. She is then employed by the priest and
sold to the highest bidder in an auction.

226 Ramesh Asha, IMPACT OF LEGISLATIVE PROHIBITION ON THE DEVDASI PRACTICE IN KARNATAKA:
A STUDY, 1993. p. 8. Published by Multiple Action Research Group (MARG), New Delhi. Accessed from: Centre
for Women’s Studies and Development, (CWDS,) New Delhi.

227 Tarachand K C, DEVDASI CUSTOM: RURAL SOCIAL STRUCTURE AND FLESH MARKETS, Reliance
Publishing House: New Delhi, 1999. p. 116
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prostitution in an extremely organized form to
the extent that at a later stage the girls to be
brought into prostitution would first be
made a devdasi and this would then legitimize
her entry into prostitution with the support of
religion228.

Compared with other commercial prostitutes,
devadasis in the profession are safe against
customers and law enforcing agencies. Their
status as religious functionaries prevents the
police and the law courts from arresting and
punishing them. As a result, the initiation of girls
as devadasis becomes a profitable proposition
as brothel owners attach this eligibility tag
before taking girls into their establishment.
Further, those who are already commercial
prostitutes buy this license to get immunity, thus
raising the number of devadasis in society.

A finding made by the Mahajan Committee
appointed by the Supreme Court in the Gaurav
Jain PIL229 is that 16% of persons were in
prostitution as a result of customary practices.
Thus, religious prostitution is one way in which
children become commercially sexually
exploited.

The senior devadasis who run brothels/houses
visit villages, which are known to them
whenever they need new girls. These procures
are usually elderly devadasis who have
themselves retired as victims of Commercial
Sexual Exploitation and have become owners
of brothels. The procurer then visits the police,
travel agencies and other concerned to make
arrangements for safe travel to their destination.
Though the girls are brought back to the families
only after the contract period is over, i.e., when
they become old and/or ill, their return to their
family is nonetheless assured.

1. LEGAL PROVISIONS

The Mysore State Order, 1909

Pre – Independence the first effective step

for abolishing this practice was taken in the
first decade of the twentieth century
by the princely family of Mysore. In
1909 the Mysore Government Order
was passed,  which pronounced
abolition of the employment of devdasi in
temples230.

The Madras Devdasi (Prevention of
Dedication) Act, 1947

In erstwhile Madras, a Bill was introduced
in September 1926, to amend the Hindu
Religious Endowment Act, 1926. A new
Section was added to the Act in 1929, which
held that the custom of sacred prostitution,
in its origin, was based on the noblest and
highest of motives but later degenerated into
something highly objectionable231.
However, the inability of the government
to pass an Act abolishing the custom was
critic ized by the abolitionists232.
Subsequently, the Devdasi (Prevention of
Dedication) Act was passed in 1947.
The rationale for the Act was simply
worded as follows: “However ancient and
pure its origin, the custom leads many of
the women so dedicated to a life of
prostitution”233.

The Bombay Devdasi Act, 1934

In 1933, a Bill to prevent the dedication of
women to service in Hindu temples was
introduced in the Bombay Presidency.
During the introduction of the Bill it was
argued that “the custom facilitated perennial
supply of prostitutes who in turn infested
their own villages and almost every town
to which they resorted for the purpose of
carrying on their nefarious trade”. Finally,
in 1934 the Bombay Devdasi (Protection)
Act was passed. The rationale for the
abolition of dedication was stated similar
to the Madras Act as, “However ancient and
pure its origin, it now leads such women to

228 Gilada I S, “DEVDASI SYSTEM: LINK BETWEEN RELIGIOUS CULT AND SEXUAL EXPLOITATION”, Paper
presented in the 2nd National Seminar on Child Abuse and Neglect: Social and Legal Protection, 3-5 October 1991,
New Delhi. Accessed at: National Institute of Public Co-operation and Child Development (NIPCCD)

229 Gaurav Jain v/s Union of India:  (1997) 4 SCC 114
230 Singh AK, DEVDASI SYSTEM IN ANCIENT INDIA: A STUDY OF TEMPLE DANCING GIRLS OF SOUTH

INDIA, H K Publishers and Distributors: New Delhi, 1990. p. 126
231 Vijaisri Priyadarshini, 2004.  op. cit. 58. p. 246
232 Id. p. 249
233 Id. p. 250
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a life of prostitution”234.

Thus, by the close of the third decade of
the 20th Century, prevention legislation
covered almost all the areas where the
devdasi system was prevalent. The principal
raison d‘être for making laws curbing the
custom of dedication, was a common
recognition that whatever be its nature
during its origin, the custom had severely
degenerated into the sexual exploitation of
girls and women. However, due to intense
poverty, ignorance, superstition, and lack of
a positive vision of rehabilitation, the
custom of dedicating young girls continued.
Hurried legislative deliberations failed to
offer any alternatives for livelihood or to
influence the widespread custom in the
regions235.

The Karnataka and Andhra Pradesh
Acts

The post - colonial period sought to curb
the custom by passing laws in Karnataka in
1982 and in Andhra Pradesh in 1988.

The Madras Devdasi (Prevention of
Dedication) Act, 1947 was also in operation
in the then Mysore State. The Karnataka Act
was adopted in 1982 replacing the Madras
Act. The Andhra Pradesh Devdasi
(Prevention of Dedication) Act, 1947 was
repealed by The Andhra Pradesh
(Prohibition of Dedication) Act, 1988.

Provisions of the Karnataka and Andhra
Pradesh Acts

“Dedication” has been defined as the
performance of any act or ceremony by
whatever name called, by which a woman
is dedicated to the service of a Hindu deity,
idol, object of worship, temple or other
religious institution or place of worship and
includes tying ‘thali with jakini’ to a woman

or tying a woman by a garland to a Garuda
Khambab, Dhaarana and Deeksha236.

The basic flaw in the definition of
dedication is that there is no full description
of the actual ceremony in which the girl is
dedicated. A dedication ceremony can
therefore, be projected as any other
ceremony and people can escape the penal
provision237.

“Devdasi” means any woman so dedicated
by whatever name called and includes
Basavi, Jogini, Parvathi, Mathamma and
Thyamma238.

“Woman” has been defined as a female of
any age239.

Under Section 3 of both the 1982 and the
1988 Acts, dedication as devdasi has been
made unlawful by stating that, “dedication
with or without consent of woman, shall be
unlawful and void”.

Under Section 4 of both the Acts, provisions
have been made whereby marriage of a
devdasi shall not be deemed illegal, and the
child of a devdasi woman is not to be
considered illegitimate.

Section 5 of both the legislations prescribes
penalties. Any person, who performs,
promotes, takes part in, and abets the
performance of any ceremony or act for
dedicating a woman as devdasi shall be
punished with not less than 2 years and up to
3 years imprisonment. In addition fine of not
less than Rs. 2000/- and up to Rs. 3000/- shall
be imposed. If a person is a parent, guardian
or relative of a dedicated woman, the Acts
provide for enhanced penalties; imprisonment
of not less than 2 years and up to 5 years and
fine of not less than Rs. 3000/- and up to Rs.
5000/-. A woman who is so dedicated is not
made punishable under the Acts.

234 Id. p. 243. Under this Act lands were released to the devdasis in obligation to the temple duties, and dedication
ceremonies were banned.  The 1934 Act was amended in 1984, where more categories of people who help to
perpetuate the system were made liable for punishment.

235 Id.  p. 243
236 Section 2 (a) of The Andhra Pradesh (Prohibition of Dedication) Act, 1988; and Section 2 (a) of The Karnataka

Devdasi (Prohibition of Dedication) Act, 1982.
237 Kakolee Chakraborthy, WOMEN AS DEVDASIS: ORIGIN AND GROWTH OF WOMEN AS DEVDASIS, Deep

& Deep: Delhi, 2000. p. 17
238 Section 2 (b) of The Andhra Pradesh Act, 1988; and Section 2 (b) of The Karnataka Act, 1982.
239 Section 2 (e) of The Andhra Pradesh Act, 1988; and Section 2 (d) of The Karnataka Act, 1982.
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Section 6 of the two legislations prescribes
punishments for propagation of the practice
of devdasi. A person can be imprisoned
between 1-3 years and fined Rs.  2000/- up
to Rs. 5000/ -.

Sections 7 and 8 lay down the powers and
duties of Collector or another officer of the
government for implementation of the Act.

Section 10 of the Andhra Pradesh Act, 1988
prescribes that offences committed under
the Act will be cognizable240 and non -
bailable.

Both the Acts  confer power to the
appropriate authorities to make rules for
custody, protection, welfare and
rehabilitation of devdasis.

The Goa Children’s Act, 2003

The Goa Children’s Act also contains
provisions with respect to the custom of
dedication. A child who has been dedicated
is deemed to be a “child in need241”.
“Dedication” has been defined to mean the
performance of any act or ceremony, by
which a girl-child is dedicated to the service
of any deity, idol, object of worship, temple,
other religious institutions or places of
worship242. Dedication of a minor girl-child,
whether with or without her consent is made
unlawful, and the dedication shall not render
the child incapable of entering into a valid
marriage243. A person responsible for the
dedication shall be punished with a
maximum of 3 years imprisonment and fine
of Rs. 2000/-244. Penalties are enhanced
under the Act, if the dedication is made by
a parent, guardian or relative of the child245.

2. Implementation of the Dedication
Prevention Laws

In spite of the prohibitory legislations cited

above every year thousands of girls in the
bordering district of Maharashtra and Karnataka
are recruited as devdasis who ultimately reach
the red light areas of Bombay, Pune and other
towns and live by prostitution.  The government
has launched numerous initiatives246 and NGOs
are also dedicating themselves to the rescue and
rehabilitation of the devdasis, but the laws are
honoured more in their breach than in their
observance. Till 1980, not a single case had been
filed under the Bombay Act which was passed
way back in 1934. Surveys conducted in the red
light areas of major towns in Maharashtra have
shown that almost 80% prostitutes were former
devdasis247.

The practice continues unabated because of the
presence of organized gangs operating in
endemic areas who take girls to Mumbai and
other cities. Lack of political will exacerbates
the situation. And the law passed is
ineffective248.

C. TRAFFICKING AND THE
COMMERCIAL SEXUAL
EXPLOITATION OF CHILDREN

The Declaration and the Agenda for the Action
of the World Congress Against Commercial
Sexual Exploitation of Children, 1996 provides
this definition of the practice in general249: “The
commercial sexual exploitation of children is a
fundamental violation of children’s rights. It
comprises sexual abuse by the adult and
remuneration in cash or kind to the child or a
third person or persons. The child is treated as
a sexual object and as a commercial object. The
commercial sexual exploitation of children
constitutes a form of coercion and violence
against children, and amounts to forced labour
and a contemporary form of slavery”.

In reality, there is still much we do not know

240 In the Karnataka Act offences are not recognized as cognizable.
241 Section 2 (l) (iv)
242 Section 2 (n)
243 Section 9 (6)
244 Section 9 (7)
245 Section 9 (8) -  Imprisonment of not less than 2 years and extendable to 5 years and fine between Rs. 2000/- up to

Rs. 5000/-.
246 See generally NHRC, 2003. op. cit. 3.  Chapter 13, p. 210
247 Singh A K., 1990. op. cit. 64.  p. 128
248 Chakraborty Kakolee, 2000. op. cit. 71.  p. 155
249 Article 5 of DECLARATION AND AGENDA FOR ACTION FROM THE WORLD CONGRESS AGAINST THE

COMMERCIAL EXPLOITATION OF CHILDREN Stockholm, Sweden, 27-31 August, 1996.
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about the dimensions and dynamics of the world
market-place for child prostitution and child
pornography. The very nature of the child sex
trade, with its flesh peddling of minors by adults
– sometimes in cooperation with the
government or powerful organizations – makes
it one that in many respects remains secretive,
seedy, and hard to get accurate, conclusive
information on. Yet there has been enough
research and documentation to know that - ‘The
proliferation of the sex trade industry globally
has resulted in an increase in the prostitution
and sexual exploitation of children. Millions of
children are being targeted by flesh traders,
pimps, gangs, organized crime syndicates, and
promoters of tourism worldwide for a lucrative
sex tourism business. The growth of
international prostitution is not only robbing its
victims of innocence and any semblance of a
normal life during or after prostitution but is
also putting them at greater risk for exposure to
crime, criminals, unfamiliar foreign countries
and languages, and health problems, including
the AIDS virus’250.

Given the wildly varying estimates, serious
definitional and methodological differences,
and a lack of worldwide studies, it is virtually
impossible to measure the true global extent of
the sexual exploitation of children. Additionally,
most studies of child sexual exploitation focus
mainly on child prostitution without adequately
accounting for the global danger of child
pornography and the co-relation between the
two through child sex-rings and the trafficking
of children251.

I. TRAFFICKING AND CHILD
PROSTITUTION

‘Child prostitution’ is a term in popular usage,
but it is absolutely inaccurate because it implies

consent, and a child is actually in no position to
consent. He or she is rather victimized into
‘sexual slavery’.

Commercial sexual exploitation of boys has also
existed for a long time in different ways252. Boys
are seen as sexual objects and targeted by
exploiters just as girls are and it’s a myth that
only homosexual men abuse boys. Furthermore,
the exploiters are mostly local men (and
sometimes women). The impact of the sexual
exploitation of boys is physically,
psychologically and socially damaging.
Therefore, sexually exploited boys, regardless
of age of majority or physical maturity, are
victims. Although child sex tourism and the
exploitation of street boys are relatively new
problems, prostitution of boys in general is not
a new phenomenon in South Asia.

The legal provisions governing child
prostitution are contained in the Immoral Traffic
(Prevention) Act, 1956. However, there are
problems on two fronts:

The letter of the law is exceedingly
deficient and wanting.

The spirit of the law finds no compliance
on the part of the law – enforcers.

The law remains unfulfilled, disobeyed and
contravened; the large number of women and
children in prostitution is a stark testimony to
the failure of this single legislation meant to
deal with trafficking and prostitution in women
and children.

II. TRAFFICKING AND CHILD SEX -
TOURISM

The growth of the tourism industry253 has
contributed to the increase in the sexual
exploitation, especially of children, which often

250 Flowers Barri R, “THE SEX TRADE INDUSTRY’S WORLDWIDE EXPLOITATION OF CHILDREN“ in Fernando
Jude, L. THE ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE:
CHILDREN’S RIGHTS, Sage Publication, 2000. p. 151

251 Id.  p. 150
252 ECPAT 3rd International General Assembly 8-10 Sep 2005 in Rio De Janeiro Brazil. pp. 69 – 71 Available at: http:/

/www.ecpat.net/eng/pdf/3 rd_Assembly_Report.pdf.
253 Tourism is today the world’s largest industry, contributing around 11.6 per cent of the GDP and employing

approximately 9.4 per cent of the labour. Currently, about 2.4 million tourists arrive in India every year. This
comprises 0.4 per cent of the world’s total tourist traffic (fiscal year 2000). According to one estimate, 40 million
tourists, constituting 4 per cent of world’s tourism traffic, are expected to visit India by 2020. A study conducted by
the Centre for Monitoring the Indian Economy (CMIE) shows that the number of tourists arriving in India rose
from 20,26,743 in 1999-2000 to 21,52,848 during the period 2000-2001. Foreign exchange earnings from inbound
tourists in the same period grew from US$ 2,443 million to US$ 2,717 million. Source: NHRC Report, 2003. op.
cit. 3. Chapter 12, p. 186
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assumes intolerable forms. Sex tourism, or
tourism for purposes of sex, has found its way
into the mainstream tourism market. Tourism
creates conditions which facilitate an easy
indulgence. The benefit of anonymity offered
by the host country reduces the element of the
external inhibitory factors to the minimum.
South Asian countries are preferred because of
the lax law enforcement. Sex tourism involves
travel agencies, tour operators, hotels and others
in the tourism industry; some companies even
openly ‘adverstise availability of child
prostitutes’. Paedophiles are said to be the
dominant ‘clientele’ in child - sex tourism.

A wide range of individuals and groups at all
levels of society contribute to the exploitative
practice. This includes intermediaries, family
members, the business sector, service providers,
customers, community leaders and government
officials, all of whom may contribute to the
exploitation through indifference, ignorance of
the harmful consequences suffered by children,
or the perpetuation of attitudes and values that
view children as commodities254.

The phenomenon of child sex - tourism is fairly
recent in India and the State of Goa bears the
dubious distinction of being perhaps the first
State where this emerged. A very dangerous
feature of this form of abuse is that it is not
dependent on chance, that is, where a child may
come into contact with an abuser, but is based
totally on design, that is, picking up and
providing children to adults for the purpose of
their abuse255. Besides Goa in India, reports of
tourists’ sexually exploiting children have
started coming from Gokarna and Karwar in
North Karnataka. The other popular destinations
for paedophilia are Kovalam, Mamallapuram
and Puri256. Foreign tourists are also frequenting
India because of its relaxed laws, abundant child

prostitutes and the false idea that there is a lower
incidence of AIDS. India is one of the favored
destinations of paedophile sex tourists from
Europe and the United States257.

There is no specific law in India that deals with
child sex-tourism. The Indian Penal Code and
its provisions with respect to rape (Section 375),
outraging the modesty of a woman (Section
354), and unnatural offences (Section 377) may
be applied to such cases. The ITPA, 1956 is
silent on this issue. The Goa Children’s Act,
2003 contains some specific provisions with
respect to child sex-tourism.

III. THE GOA CHILDREN’S ACT, 2003

Taking into consideration, the prevalence of
child sex-tourism in Goa, the law places onus
on establishments such as hotels, and those
providing boarding or lodging to ensure that
children are safe and not at risk of child abuse
within their premises including all adjoining
beaches, parks, etc., if they have access from
such establishment258. The owner and the
manager of the hotel or establishment shall be
held solely responsible for any violation of this
provision259.

Offences in case of tourism related child sexual
abuse has been made a non-bailable offence260

as defined under Section 2 (a) of the Code of
Criminal Procedure, 1973.

Any form of soliciting or publicizing or making
children available to any adult for purposes of
commercial exploitation is prohibited. This
includes hosting websites, taking suggestive or
obscene photographs, providing materials,
soliciting customers, guiding tourists and other
clients, appointing touts, using agents, or any
other form which may lead to the abuse of the
child261.

254 QUESTIONS AND ANSWERS ABOUT THE COMMERCIAL SEXUAL EXPLOITATION OF CHILDREN –
AN INFORMATION BOOKLET by ECPAT International – 2001.  p 2

255 Desai Nishtha, SEE THE EVIL – TOURISM RELATED PAEDOPHILIA IN GOA, Vikas Adhyayn Kendra: Mumbai,
2001. p.4

256 In places like Alleppy, Kerala, foreign tourists stay in houseboats, making houseboat sex tourism a new and thriving
concept. This is a safe method, as there are hardly any raids on houseboats. Source: http://www.newindpress.com/

257 Rahul Bedi, “BID TO PROTECT CHILDREN AS SEX TOURISM SPREADS” , The Indian Express, 23 August
1997. p. 11

258 Section 8 (10)
259 Section 8 (10) (d)
260 Section 8 (11)
261 Section 8 (12)
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The legislation calls for a conjoint effort by the
airport authorities, border police, railway police,
and traffic police to deal with suspected cases
of trafficking of children or an adult traveling
with a child under suspicious circumstances262.
The Tourism Department of the government
shall collaborate with the Travel and Tourism
trade of Goa to evolve a Child-Friendly Tourism
Code for Goa263.

In the absence of lack of understanding of the
problem, a comprehensive legal framework,
complicated procedures because of involvement
of foreigners, there is a wide gap in the reporting
and successful prosecution of these offences.

D. CHILD SEX – TOURISM AND
CHILD PORNOGRAPHY

Child pornography and sex tourism are closely
linked. Indeed the crimes are mutually
reinforcing. Sex tourists have been on the
forefront in the production of pornographic
materials in the form of pictures, films, etc.
depicting nude children and sex with children.
They are also involved in trafficking
pornographic materials; and this work has
become easier with the advent of internet
technology.

The production and consumption of child
pornography is deeply inter-woven in the
activities of paedophiles, pederasts, and those

involved in sex-rings, sexual trafficking and
child prostitution264.

There is a growth of international networks of
child sexual abusers who are working together
to share information on the safest places to visit
in the world. There is also the development of
a huge market for child pornography in the
world of computers. India and other South Asian
countries are slowly replacing South East Asia
as the venue of choice for the tourist sex industry
as there are fewer laws against child sexual
abuse in these countries. Another reason is that
European tourists believe that AIDS among
children in India is not as rampant. A large
number of sex tourists are now seeking out
India. The main destination in India for tourists
seeking child prostitutes is Goa with its
combination of beaches and lax security at the
airport for chartered flights.

I. Pornography Provisions Under the National
Laws

 There are only two sections in the Indian Penal
Code that deal with pornography. However, the
term pornography is not mentioned in these
provisions; rather the term “obscene” has been
utilized. Chapter XIV IPC perta ining to
‘offences affecting the public health, safety,
convenience, decency and morals’ deals with
pornography.

· Section 292265 – Material will be deemed

262 Section 8 (15)
263 Section 8 (22)
264 Crosson Cynthia, UNDERSTANDING CHILD ABUSE AND NEGLECT, (2nd Edition), Allyn & Bacon: New

York, 1992. p. 209
265 Section 292. Sale, etc., of obscene books, etc.- (1) For the purpose of sub – section (2), a book, pamphlet, paper,

writing, drawing, painting, representation, figure or any other object, shall be deemed to be obscene if it is lascivious
or appeals to the prurient interest or if its effect, or (where it comprises two or more distinct items) the effect of any
one of its items, is if taken as a whole, such as to tend to deprave and corrupt persons, who are likely, having regard
to all relevant circumstances, to read, see or hear the matter contained or embodied in it.
(2) Whoever –
(a) sells, lets to hire, distributes, publicly exhibits or in any manner puts into circulation, or for purposes of sale,
hire, distribution, public exhibition or circulation, makes, produces or has in his possession any obscene book,
pamphlet, paper, writing, drawing, painting, representation, figure or any other object, whatsoever, or
(b) imports, exports or conveys any obscene object for any of the purposes aforesaid, or knowing or having reason
to believe that such object will be sold, let to hire, distributed or publicly exhibited or in any manner put into
circulation, or
(c ) takes part in or receives profits from any business in the course of which he knows or has reason to believe that
any such obscene objects are for any of the purposes aforesaid, made, produced, purchased, kept, imported, exported,
conveyed, publicly exhibited or in any manner put into circulation, or
(d) advertises or makes known by any means whatsoever that any person is engaged or is ready to engage in any act
which is an offence under this section, or that any such obscene object can be procured from or through any person,
or
(e) offers or attempt to do any act which is an offence under this section, shall be punished on first conviction with
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to be obscene if it is lascivious or appeals
to the prurient interest or tends to deprave
and corrupt persons.

· Section 293266 – Sale, etc., of obscene
objects to young persons shall be
punishable for a term which may extend to
3 years and Rs. 2000/- fine upon first
conviction and the same may be enhanced
to up to 7 years and fine of Rs. 5000/-.

The Indecent Representation of Women
(Prohibition) Act, 1986

Although the law relates to women, it does not
define “women”, so young girls may be included
within the ambit of this Act. “Indecent
representation of women” means the depiction
in any manner of the figure of a woman, her
form or body or any part thereof in such a way
as to have the effect of being indecent, or
derogatory to, or denigrating a woman or is
likely to deprave, corrupt or injure the public
morality or morals267. This statute prohibits
indecent representations of women in any form,
including advertisements, publications,
writings, paintings, or figures268. Penalties for
offences under the Act range from 2 years
imprisonment and up to Rs. 2000/- fine upon
first conviction and between 6 months – 5 years
and fine between Rs. 10,000/- to Rs. 1 lakh upon

a subsequent conviction269.

Young Persons (Harmful Publications) Act,
1956

Under Section 3 (1) of the Act, it is an offence
to sell, let, hire, distribute or publicly exhibit
harmful publications to young persons. Under
Section 2 (c) a ‘young  person’ means a person
under the age of twenty years.

E. NATIONAL POLICIES TO COMBAT
COMMERCIAL SEXUAL
EXPLOITATION OF CHILDREN

I. National Charter for Children, 2003270

All children have a right to be protected against
neglect, maltreatment, injury, trafficking, sexual
and physical abuse of all kinds, corporal
punishment, torture, exploitation, violence and
degrading treatment271. The State shall take legal
action against those committing such violations
against children even if they be legal guardians
of such children272.   The State and community
shall ensure that cr imes and atrocities
committed against the girl child, including child
marriage, discriminatory practices, forcing girls
into prostitution and trafficking are speedily
eradicated273.

imprisonment of either description for a term which may extend to two years, and with fine which may extend to
two thousand rupees, and in the event of a second or subsequent conviction, with imprisonment of either description
for a term which may extend to five years, and also with fine which may extend to five thousand rupees.
Exception. – This section does not extend to –
(a) any book, pamphlet, paper, writing, drawing, painting, representation or figure –
(i) the publication of which is proved to be justified as being for the public good on the ground that such book,
pamphlet, paper, writing, drawing, painting, representation or figure is in the interest of science, literature, art of
learning or other objects of general concern, or
(ii) which is kept or used bona fide for religious purposes;
(b) any representation sculptured, engraved, painted or otherwise represented on or in –
(i) any ancient monument within  the meaning of the Ancient monuments and Archaeological Sites and Remains
Act, 1958 (24 of 1958), or
(ii) any temple, or on any car used for the conveyance of idols, or kept or used for any religious purpose.

266 Section 293. Sale, etc., of obscene objects to young person. – Whoever sells, lets to hire, distributes, exhibits or
circulates to any person under the age of twenty years any such obscene object as is referred to in the last preceding
section, or offers or attempts so to do, shall be punished on first conviction with imprisonment of either description
for a term which may extend to three years, and with fine which may extend to two thousand rupees, and, in the
event of a second or subsequent conviction, with imprisonment of either description for a term which may extend
to seven years, and also with fine which may extend to five thousand rupees.

267 Section 2 (c)
268 Section 3
269 Section 6
270 Published in the Extraordinary Gazette of India, Part I, Section I No. F. 6-15/98-CW on 9th February 2004.
271 Para 9 a.
272 Para 9 b.
273 Para 11 a.
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II. National Plan of Action, 2005

Part III - Child Protection

This plan highlights the essential focus on the
trafficking of children and the means and
methods of combating the same at the national
and local level.

To protect all children against neglect,
maltreatment, injury, trafficking, sexual
and physical abuse of all kinds,
pornography, corporal punishment, torture,
exploitation, violence, and degrading
treatment274.

To stop sale of children and all forms of
child trafficking, including for sexual
purposes, marriage, labour, adoption, sports
and entertainment and illegal activities, like
organ trade, begging and drug peddling275.

To eradicate harmful, traditional or
customary practices that lead to trafficking
of women and children for sexual
exploitation276.

To take necessary measures to combat the

abuse of information technologies,
including the Internet, for trafficking of
children for the purposes of sale,
prostitution, pornography, sex tourism,
paedophilia and other forms of violence
and abuse against children277.

To protect all children, both girls and boys,
from all forms of sexual abuse and
exploitation278.

To prevent use of children for all forms of
sexual exploitation, including child
pornography279.

Establish sound information systems
regarding trafficking routes, networking of
NGOs and other agencies engaged in
prevention, rescue and rehabilitation of
victims of sexual exploitation280.

To stop sale of children and all forms of
child trafficking, including for sexual
purposes, marriage, labour, adoption, sports
and entertainment and illegal activities, like
organ trade, begging and drug peddling281

 274 pp.  29 & 30, para 11.2.1
275 pp.  35 & 36, para 14.1.1
276 p.  36,  para  14.2.8
277 p.  36, para 14.2.9
278 p.  34, para 13.1.1.
279 p. 34, para 13.1.2
280 p. 35, para 13.3.6
281 pp. 35 & 36 , para 14.1.1. The National Plan further outlines the objectives to prevent trafficking in children.

14.2.1 To identify and address the root causes leading to trafficking of children.
14.2.2 To implement preventive, protective and rehabilitative strategies for trafficked children and those at risk.
14.2.3 To ensure the safety, protection, and security of victims of trafficking and provide assistance and services to
facilitate their recovery and social reintegration.
14.2.4 To criminalize, prosecute and penalise effectively, all forms of sale and trafficking of children including for
sexual purposes, marriage, labour, adoption, sports and entertainment and illegal activities, like organ trade, begging
and drug peddling.
14.2.5 To ensure that the best interests of the child shall be a primary consideration in the criminal justice system
dealing with child victims.
14.2.6 To undertake legislative reform to place burden of proof on traffickers and enhance punishment.
14.2.7 To enlist the support of the private sector, including the tourism industry and the media, in programmes to
prevent and combat trafficking of children.
14.2.8 To eradicate harmful, traditional or customary practices that lead to trafficking of women and children for
sexual exploitation.
14.2.9 To take necessary measures to combat the abuse of information technologies, including the Internet, for
trafficking of children for the purposes of sale, prostitution, pornography, sex tourism, paedophilia and other forms
of violence and abuse against children
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F. END - NOTE

A detailed and comprehensive study of the existing legal framework makes it apparent
that it does not address and deal with all forms of trafficking. Trafficking has in the
present times, become a multi-headed monster, with newer forms becoming prevalent
with changing socio-economic conditions in the society.

However, as bleak as it may seem, the problem of trafficking in women and children
is not a lost cause. Today, there is a greater recognition across the spectrum that this
problem exists on a global basis, encouraging more co-operation and co-ordination
between nations in addressing the issues pertaining to their trafficking as part of the
overall discussion on human rights.



179

KSL

The above quote also pertains to women who
are victims of trafficking.

The government recoils from the reality that the
most ill-treated victims within our criminal
justice system are women and children, and that
this  is stil l a reflection of some very
disconcerting facts about male violence. The
gendered nature of certain crimes and their
victims and the gendered nature of law, because
it is largely created and administered by men,
are still insufficiently recognized or
discussed283.

A society is judged by the way it treats its
women and children. So is a justice system.
Nothing is more horrifying than the trafficking
and often the consequent commercial sexual
exploitation of women and children, nothing
more reprehensible than a judicial system that
subsequently victimizes the victim, and police
behaviour that adds terror to agony.
Consequently, there is an urgent need to
examine the legal provisions that apply to
victims of trafficking and to have in place a
sympathetic judiciary and police, and special
legal procedures that would provide succour to
such victims. The law itself, coupled with the
methods of investigation and cross-examination
need to be overhauled, if we are to take even
one small step in aiding a trafficked woman and

CHAPTER IV

COMPARISON OF THE STANDARDS OF PROCEDURE,
ENFORCEMENT MECHANISM AND IMPLICATIONS IN THE LIGHT OF

INTERNATIONAL HUMAN RIGHTS LAW

“There can be no better measure of our governance than the way we treat our
children, and no greater failing on our part than to allow them to be subjected
to violence, abuse or exploitation . . . Parliamentarians have the power to
alleviate the suffering of millions of children around the world, if only they
would use it282”.

child’s process of recovery.

A. THE INDIAN CRIMINAL JUSTICE
SYSTEM

I. COURTS

The courts have a three tier structure broadly
classified as lower courts, high courts and the
Supreme Court. There are lower courts at each
district level, the High Courts are established under
the Constitution and function at the State level,
and there is one Supreme Court for the entire
country. In the lower courts there are 2-3 tiers
depending upon the nature of the case. All cases
are broadly classified as criminal and civil cases.
According to Section 22 of ITPA, 1956 no court,
inferior to that of a Metropolitan Magistrate or a
Judicial Magistrate of the first class shall try any
offence under Section 3, Section 4, Section 5,
Section 6, Section 7 or Section 8. There are further
provisions for filing appeals in the High Court and
thereafter to the Supreme Court.

II. JUDGES

The primary problem in trying cases involving the
trafficking and the subsequent commercial sexual
exploitation of women and children appears to be
a lack of awareness among those prosecuting and
hearing these cases of the manner in which women

282 Jessica Lange, UNICEF Ambassador, at the Inter-Parliamentary Union’s 110th Assembly in Mexico City, 20 April
2004. Source: Combatting Child Trafficking - Handbook for Parliamentarians, Inter – Parliamentary Union and
UNICEF, 2005. p. 7

283 Agnes Flavia, “VIOLENCE AGAINST WOMEN: REVIEW OF RECENT ENACTMENTS”. Available at:  http://
www.gendwaar.gen.in/bgcw2.htm.
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and children are trafficked, and how the laws can
be applied to better protect these children. For
example, judges have powers under the Criminal
Procedure Code, 1973 to advise the police to
conduct additional or new investigations if
necessary, but this rarely occurs, even when a case
merits additional investigation. Another obstacle
to effectively trying cases involving trafficking is
the pressures on judges and the resources available
to them. Currently, there are not enough judges to
handle the massive case loads, and these judges
have little or no support, including assistance with
researching laws and legal procedures. And,
substantively, judges have little time or opportunity
to learn about the latest developments on national
and international laws and legal procedures that
can be applied in cases involving trafficking.

III. LAW ENFORCEMENT AGENCY:
POLICE

A major problem in the prevention,
investigation and prosecution of traffickers is
that there are simply too few police personnel
available to maintain law and order. This is
exacerbated by the fact that police have no
guidelines or protocols for investigating and
preparing for trial cases involving the trafficking
of women and children. For example, police are
not trained on the main laws related to
trafficking, such as ITPA, 1956; their training
is limited to the Penal Code. Similarly, even
though the police are often familiar with the
Penal Code, they do not generally charge
traffickers under its appropriate sections. Due
to convention ra ther than recommended
practice, the police regularly charge traffickers
only with violations of the ITPA, rather than
the Penal Code; the ITPA provides a much
milder charge than the Penal Code284.

B. PROCEDURES WITH RESPECT
TO INVESTIGATION AND
PROSECUTION OF CRIMES OF
TRAFFICKING

Since the Indian legal framework does not

recognize and provide for all the forms of
trafficking, and concentrates only on
‘prostitution’ which is the most visible and
documented form of trafficking, the analyses
in this part pertains to crimes of trafficking for
commercial sexual exploitation for purposes of
prostitution of women and children. The
relevant laws discussed are the Criminal
Procedure Code, 1973, the Immoral Traffic
(Prevention) Act, 1956 and the Indian Evidence
Act, 1872.

I. Arrest, Search and Rescue

Under the Indian legal system, even individuals
have the legal authority to prevent crimes. For
example, Section 43 of Cr. P.C. authorizes an
ordinary citizen even to arrest any person who
commits a non-bailable and cognizable offence
in her or his presence.

Under ITPA, 1956 arrest without warrant may
be made only by the Special Police Officer285

or under his direction, guidance and subject to
his prior approval by a subordinate. The said
direction shall be in writing specifying the
person to be arrested, the offence and the
accused has to be informed of the order and on
demand, shown the same on arrest. Under sub-
section 1 of Section 16 of ITPA, 1956, where a
magistrate has reason to believe from
information received from the police or from
any other person authorized by the State
Government in this behalf or otherwise, that –
any person is living or is carrying on or is being
made to carry on, prostitution in a brothel, he
may direct a police officer to enter such brothel,
and to remove the person and produce before
him.

Special Police Officers (SPO) and Trafficking
Police Officer286 (TPO), can search without
warrant any premises where they have
reasonable grounds for believing an offence
under this Act has been or is being committed
in respect of person living there, and believe
that search of premises is not possible with

284 Bhat Aparna, REPORT ON LAWS AND LEGAL PROCEDURES CONCERNING THE COMMERCIAL SEXUAL
EXPLOITATION OF CHILDREN IN INDIA, ECPAT International in collaboration with Human Rights Law
Network, November 2004.  Chapter 4, p. 32

285 Section 2 (i) PITA, “special police officer” means a police officer appointed by or on behalf of the State Government
to be in charge of police duties within a specified area for the purpose of this Act.

286 Section 2(j) PITA, “trafficking police officer” means a police officer appointed by the Central Government under
Section 13(4).
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warrant after recording reasons for their belief.

Moreover, the rescue of a person can be ordered
by a magistrate or even a sub-divisional
magistrate, under Section 16 of ITPA, 1956 on
receipt of information from any person or
organization, including NGOs. A police officer
who is carrying out a rescue operation under
Section 5 of ITPA can call upon a lady member
of a recognized NGO for assistance, especially
when no female police officer is available.
NGOs too have a legal right to rescue trafficked
victims. Thus, police, NGOs and individuals,
either together or independently, can rescue
women and children who are trafficked into
commercial sexual exploitation. They usually
carry out joint operations.

II. Collection and Evaluation of Evidence

The crime of trafficking in human beings is
different from other serious crimes because the
scene of the crime is not always obvious, and it
can move from place to place, and even into
other countries. The search of a premises
suspected of being a crime scene for human
trafficking needs to be comprehensive and
thorough. Even the smallest piece of
documentation may contain important evidence,
and could be crucial to a successful prosecution.
In the collection of evidence in crimes of

trafficking it is important to avoid any possible
re-traumatization or re-victimization of the
victim. This means to avoid treating him/her as
a criminal, to avoid behaving in a judgmental
manner, and to avoid putting pressure on him/
her to give information.

The ITPA, 1956 and the Indian Evidence Act,
1872 are non-responsive to any special
procedures that may be adopted in the collection
and evaluation of evidence in matters of
trafficking in women and children. To
compound matters there are no guidelines,
manuals or protocols provided to the
investigative agencies with respect to the
collection of sound evidence and its evaluation
thereof.

III. Burden of Proof

India has adopted an adversarial system of
criminal trial based on accusatorial method.
According to this system, any dispute as to the
criminal responsibility of a person is to be
resolved by criminal court after giving fair and
adequate opportunity to the disputants to place
before the court their respective cases. The court
is more or less like an umpire and is not to take
sides or to show any favour or disfavour to any
party. It has only to decide as to which party has
succeeded in proving its case according to law.

Figure 5:  Provisions of ITPA, 1956 with respect to Rescue of Persons and Custody

Source: Judicial Handbook on Combating Trafficking of Women and Children for Commercial Sexual
Exploitation, UNICEF and Ministry of Women and Child Development, 2006. p. 35
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In criminal trials, the prosecutor representing
the State accuses the defendant (accused person)
of the commission of the alleged crime; and the
law requires him to prove his case beyond
reasonable doubt. The adversary system as such
recognizes equal rights and opportunities to
both the parties, i.e. the state and the accused
person to present their cases before the court.
In criminal trials the Public prosecutor or the
assistant public prosecutor represents the state
in such trials.

The burden of proving the guilt of the accused
is upon the prosecution and unless it relieves
itself of that burden, the court cannot record a
finding of the guilt of the accused. Every
criminal trial begins with the presumption of
innocence in favour of the accused; and the
provisions of code are so framed that a criminal
trial should begin with and be throughout
governed by this essential presumption.

Statutorily, the burden of proof in criminal cases
is placed on the prosecution vide Section 101
of the Indian Evidence Act, 1872. According to
Section 103 the burden of proof as to any
particular fact lies on that person who wishes
the Court to believe in its existence, unless it is
proved by any law that the proof of that fact
shall lie on any particular person. Under
Sections 105 to 114 (A) of the Indian Evidence
Act, burden of proof is shifted to the accused.
To illustrate, Section 114-A, which says that
where sexual intercourse by the accused is
proved and the victim states in her evidence that
she did not consent, the court shall presume that
she did not consent and the burden shifts to the
accused to prove that she had given her consent.

Since the ITPA, 1956 treats the women
arrested under the Act as ‘accused’, the law
needs to be reviewed so that they can be
treated as victims. The report of DWCD287

mentions, “The Judiciary is accused of playing
a role in secondary victimization, by its mode
of questioning during court procedures, the long
and tedious legal processes and the legal system
is seen to be forbidding for victims who seek
justice rather than deterring those who commit
injustice.” The judiciary “moves at a snail’s

pace and the law intimidates the victims of
crime with the burden of proof while it does
not see the perpetra tors of the crime as
punishable.”

IV. Admissibility of Evidence Taken in other
Jurisdictions

According to Section 156(2) of Cr. P. C., no
proceeding of a police officer shall at any stage
be called in question on the ground that the case
was one which such officer was not empowered
under this section to investigate288.

Thus, under the provisions of the Criminal
Procedure Code, 1973 there is a provision of
recording and admitting evidence, if any, taken
in other jurisdictions. This becomes crucial in
view of the fact that trafficking is usually
committed intra-state, inter-state and also across
borders.

V. Extraterritorial Legislation

Trafficking in women and children is a crime
which often transcends international boundaries
calling for universal jurisdiction and, therefore,
it cannot be inconsistent with the condition of
jurisdictional limitations arising out of the
nationality of the offender. In accordance with
the provisions of the UN Trafficking Protocol
as well as the optional protocol to the CRC,
there is a need for extraterritorial legislation.

The ITPA, 1956 does not contain any provision
dealing with Extraterritorial jurisdiction for trial
of persons who cross the borders of their country
for purposes of trafficking in women and
children in other countries. There is no provision
to prosecute Indian nationals for offences
committed by them on foreign land.

Vi. Protection of Alien Rights as Victims or
as Accused

Article 5 of the Trafficking Convention
provides that in cases where injured persons are
entitled under domestic law to be parties to
proceedings in respect of any of the offences
referred to in the present Convention, aliens
shall be so entitled upon the same terms as
nationals.

287 Department of Women and Child Development (DWCD) and UNICEF, 1996. A Report on the Six Regional
Workshops on Sexual Exploitation and Trafficking of Children, New Delhi: DWCD, MHRD, Government of India

288 The above point was also been answered in Satvinder Kaur v/s State: 1999 (8) SCC 728
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However, ITPA, 1956 remains silent on this
point. This assumes particular significance in
view of the trafficking of Nepali girls to Indian
metropolises, which has become a routine
across the Indo-Nepal border.289

C. STANDARDS OF PROCEDURE
AND ENFORCEMENT
MECHANISMS - A COMPARISON
BETWEEN INTERNATIONAL AND
REGIONAL INSTRUMENTS AND
INDIAN LAW

This section seeks to compare the procedural
and enforcement standards applicable in cases
of trafficking in India with the international and
regional standards in this regard. Most
International conventions do not detail
procedural intricacies. However, they do lay
down certain broad standards and provisions
with regard to enforcement. These include
conventions that are a imed at combating
trafficking in particular as well as certain
conventions that seek to protect the rights of
specific vulnerable groups. The provisions
regarding procedural standards and mechanisms
for the effective enforcement of the laws on
trafficking can be discussed under the following
heads.

I. Mutual Legal Assistance

Both International and Regional Instruments on
trafficking contain provisions requiring the
parties to provide each other with assistance in
respect of the offences under the convention in
the form of information, taking of evidence etc.
In the case of the Trafficking Convention, the
provisions are restricted to providing
information to other states on the commission
or attempt to commit offences under the
convention and particulars of search, arrests etc.
On the other hand, the SAARC Convention
contemplates greater co-operation including not
only sharing of information but also recording
of statements, search and seizure, service or
documents etc

The Convention on the Suppression of Traffic

in Persons and the Exploitation of Prostitution
of others requires the parties to establish or
maintain a service charged with the coordination
and centralization of the results of the
investigation of offences referred to in the
Convention290. Such services should compile all
the information calculated to facilitate the
prevention and punishment of the offences
referred to in the convention and should be in
close contact with the corresponding services
in other states291. According to Article 15 of the
Convention, to the extent permitted by domestic
law and to the extent to which the authorities
responsible for the services referred to in Article
14 may judge desirable, they shall furnish to
the authorities responsible for the corresponding
services in other States the following
information:

(1) Particulars of any offence referred to in the
present Convention or any attempt to
commit such offence; and

(2) Particulars of any search for  any
prosecution, arrest, conviction, refusal of
admission or expulsion of persons guilty
of any of the offences referred to in the
present Convention, the movements of such
persons and any other useful information
with regard to them.

The information so furnished shall include
descriptions of the offenders, their
fingerprints, photographs, methods of
operation, police records and records of
conviction.

Article 6 of the SAARC Convention on
Prevention and Combating Trafficking and
Women and Children for Prostitution requires
state parties to grant to each other the widest
measure of mutual legal assistance in respect
of the investigations, inquiries, trials or other
proceedings in the requesting state in respect
of offences under the convention. The assistance
includes taking evidence and obtaining the
statements of persons, search and seizure,
making detained persons and others available
to give evidence or to assist investigations, the
provision of information, documents and other

289 Patkar Pravin and Patkar Priti, IN SEARCH OF A NEW LEGISLATION AGAINST TRAFFICKING AND
COMMERCIAL SEXUAL EXPLOITATION, Anti-Trafficking Centre, Prerana – Mumbai, 2002. p. 74.

290 Article 14
291 Ibid
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records and any other assistance consistent with
the objectives of the convention.

The Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and
Children also contains certain provisions with
regard to information exchange and training.
Article 10 (1) of the Protocol states that, “Law
enforcement, immigration or other relevant
authorities of States Parties shall, as appropriate,
co-operate with one another by exchanging
information, in accordance with their domestic
law, to enable them to determine:

Whether individuals crossing or attempting
to cross an international border with travel
documents belonging to other persons or
without travel documents are perpetrators
or victims of trafficking in persons;

(b) The types of travel document that
individuals have used or attempted to use
to cross an international border for the
purpose of trafficking in persons; and

The means and methods used by organized
criminal groups for the purpose of
trafficking in persons, including the
recruitment and transportation of victims,
routes and links between and among
individuals and groups engaged in such
trafficking, and possible measures for
detecting them.

The Immoral Traffic Prevention Act, 1956 does
not make any such provisions. In fact the
offence of trafficking has been clearly seen as
a cross border issue since the beginning but the
anti-trafficking legislation in India did not make
any provision whatsoever to establish any
agency to handle the international crime and
left the crime entirely to the local police station
to handle.292 The Goa Children’s Act, 2003 also
does not contain any provisions in this regard.

The SAARC Regional Task Force on this issue
has to initia te common legal assistance,
extradition, prosecution and rehabilitation/
repatriation measures. This could involve
committees in each country examining existing
loopholes with a view to providing analyses of

national experiences.

II. Confidentiality of Victims

International instruments also require that the
identity of trafficking victims should be kept
confidential. It may be noted that there is no
such provision in the 1949 Trafficking
Convention. Article 6 of the Protocol to
Prevent, Suppress and Punish Trafficking in
Persons Especially Women and Children
provides that in appropriate cases and to the
extent possible under its domestic law, each
State Party shall protect the privacy and identity
of victims of trafficking in persons, including,
inter alia, by making legal proceedings relating
to such trafficking confidential293.

Article 5 of the SAARC Convention on
Prevention and Combating Trafficking and
Women and Children for Prostitution provides
that in trying offences under this convention,
judicial authorities in member states are to
ensure inter alia that the confidentiality of the
child and woman victims is maintained.

Article 8 of the Optional Protocol to the
Convention on the Rights of the Child on the
Sale of Children, Child Prostitution and Child
Pornography requires state parties to adopt
certain appropriate measures for the protection
of the rights and interests of child victims
including  protecting, as appropriate, the privacy
and identity of child victims and taking
measures in accordance with national law to
avoid the inappropriate dissemination of
information that could lead to the identification
of child victims294

The Immoral Traffic Prevention Act, 1956 does
not contain any provision requiring
confidentiality of victims. Also, the proceedings
under that statute are not required to be carried
out in camera. Bhatt points out that unlike in
rape trials, which are by law held in camera,
trials under the ITPA, 1956 are not held in
camera; so on any given day, when a trial is in
progress, the judge may be hearing trials that
are unrelated to sexual exploitation of children.
As a result, the judge may hear cases involving

292 Patkar Pravin, 2002. op. cit. 8.  p. 75.
293 See Article 6 (1)
294 Article 8 (1) (e)
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the sexual exploitation of children in the same
forum as they hear other criminal matters which
may not be conducive to protecting the needs
of children who are victims of sexual crimes295.

With regard to the confidentiality of children
victims, there are provisions in other statutes.
The Juvenile Justice (Care and Protection) Act,
2000 provides that no report in any newspaper,
magazine, news-sheet or visual media of any
inquiry regarding a juvenile in conflict with the
law under the Act, shall disclose the name,
address or school or any other particulars,
calculated to lead to the identification of the
juvenile nor any picture of the juvenile shall be
published296. Contraventions of this provision
are punishable with fines. The authority holding
the inquiry, may, however, permit such
disclosure for reasons to be recorded in writing,
if such disclosure is in the interest of such
juvenile.

The Goa Children’s Act, 2003 also contains
certain provisions with regard to confidentiality
of children. A Children’s Court is to be
established for the state of Goa under Section
27 of the Act by the State Government, in
consultation with the High Court. This Court,
has, subject to the provisions of the Act, the
jurisdiction to try all offences against children,
whether or not such offence is specified in the
Act. Among the guidelines to be followed by
the Court includes, “provisions made for trials
in camera’ Also, according to Section 32 (i) of
the Act, the child’s right to privacy and
confidentiality shall be protected by all means
and through all stages of the proceedings.
Further, Section 32 (2) requires the Children’s
Court to follow certain guidelines including
provisions for in camera trials.

Although there are certain provisions with
regard to the protection of the privacy and the
identity of child victims in Indian laws, there
are no equivalent provisions with regard to the
protection of other victims of trafficking in
accordance with the provis ions of the
Trafficking Protocol which requires  the
protection of the privacy and identity of victims

of trafficking in appropriate cases.

III. Repatriation, Rehabilitation and Care

International and Regional Instruments on
trafficking contain certain specific provisions
with regard to the rehabilitation, repatriation and
care of the victims of trafficking.

Article 16 of the Convention on the
Suppression of Traffic in Persons and the
Exploitation of Prostitution of Others provides
that “the Parties to the present Convention agree
to take or to encourage, through their public and
private educational, health, social, economic
and other related services, measures for the
prevention of prostitution and for the
rehabilitation and social adjustment of the
victims of prostitution and of the offences
referred to in the present Convention”.

Article 18 of the Convention places an
obligation on the state parties to undertake, in
accordance with the conditions laid down by
domestic law, to have declarations taken from
aliens who are prostitutes, in order to establish
their identity and civil status and to discover
who has caused them to leave their State. The
information obtained shall be communicated to
the authorities of the State of origin of the said
persons with a view to their eventual
repatriation.

The SAARC Convention on Prevention and
Combating Trafficking and Women and
Children for Prostitution contains provisions
with regard to rehabilitation and care in Article
9. State parties are required to work out the
modalities for the repatriation of victims to their
countries of origin.  Also, pending such
repatriation, state parties are required to make
suitable arrangements for their care and
maintenance including the provision of legal
advice and health care facilities.  Parties are to
establish protective homes and shelters for the
rehabilitation of victims of trafficking. Further,
state parties may authorise recognised NGO’s
to establish such protective homes or shelters
for providing care and maintenance for
trafficking victims.

295 Bhatt Aparna 2004. op. cit. 3.  Chapter 4, p. 30.
The Immoral Traffic (Prevention) Amendment Bill, 2006 recommends that, “Notwithstanding anything con tained
in the Code of Criminal Procedure, 1973, the trial of the proceedings under this Act shall be conducted in camera”.
Source: http://wcd.nic.in/
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The Convention requires state parties to make
suitable arrangements for the care and
maintenance of trafficked persons, including the
provision of legal advice and health care
facilit ies, pending the completion of
arrangements for their repatriation in the case
of cross-border trafficking (Article10.2).
However, the provisions on repatriation do not
contemplate any input or choice on the part of
the trafficked person. In these and other
respects, the convention provides essentially the
same treatment to women and children.
Moreover, the presumption that trafficked
persons will be repatriated to their country of
origin (Article 9.1) raises practical issues for
women who have migrated from Nepal and
Bangladesh to India, but who do not wish to
return to their home country, for example,
because of fear of rejection or abuse by family
members or others. The situation is especially
problematic for women who have migrated from
Nepal, because they would otherwise be entitled
to remain in India under the terms of the Treaty
of Peace and Friendship between the
Government of India and the Government of
Nepal, 1950.297

The Protocol to Prevent, Suppress and Punish
Trafficking in Persons especially Women and
Children contains provisions with regard to the
repatriation of the victims of trafficking. These
include facilitation and acceptance by the State
of which the trafficked person was a national
or where he had a right of permanent residence,
with due regard to the safety of the person, the
return of the trafficked person without undue
or unreasonable delay; verification, upon a
request and without undue delay whether a
victim of trafficking is a national or had a right
of permanent residence at the time of entry into
the state of the receiving party in the state to

whom the request is made etc.298

The Immoral Traffic Prevention Act, 1956 the
primary statute with regard to trafficking in
India does not contain any specific provisions
with regard to rehabilitation or repatriation of
victims as such. Article 18 of the Trafficking
Convention regarding repatriation has been
grossly neglected by ITPA, 1956. The problems
in setting up and mainstreaming repatriation
procedures between India and its neighbouring
countries continue.

Section 21 of the Immoral Traffic Act, 1956
however, provides that the State Government
may in its discretion establish as many
protective homes and corrective institutions as
it thinks fit; such homes and institutions are to
be maintained in the prescribed manner299. The
State Government may also, on an application
made to it in this behalf, issue to a person or
authority, a licence for maintaining a protective
home or corrective institution300. Before issuing
such licence, the State Government may require
an officer or authority appointed by it for this
purpose, to make a full and complete
investigation in respect of the application made
to it301. Such licence can be revoked where the
person or authority or the servant or agent of
such person or authority commits a breach of
the conditions imposed or of the provisions of
the Act and where the State Government is not
satisfied with the condition, management or
superintendence of the protective home or
corrective institution302. According to the report
of the Committee on Prostitution, Child
Prostitutes and Children of Prostitutes, the
number of such homes established under the Act
is eighty303.

Indian courts have recognised the importance
of the rehabilitation of victims in cases of

296 Section 21 (1)
297 The treaty provides that “[t]he Governments of India and Nepal agree to grant, on a reciprocal basis, to the nationals

of one country in the territories of the other the same privileges in the matter of residence, ownership of property,
participation in trade and commerce, movement and privileges of a similar nature.” (Article 7).

298 See Article 8
299 Section 21 (1)
300 Section 21 (3)
301 Section 21 (4)
302 Section 21 (7)
303 Department of Women and Child Development, “REPORT OF THE COMMITTEE ON PROSTITUTION, CHILD

PROSTITUTES, AND CHILDREN OF PROSTITUTES AND PLAN OF ACTION TO COMBAT TRAFFICKING
AND COMMERCIAL SEXUAL EXPLOITATION OF WOMEN AND CHILDREN”, Department of Women and
Child Development, Ministry of Human Resource Development, Government of India, 1998
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prostitution and in cases of victims of bonded
labour. The Supreme Court observed in Gaurav
Jain v/s Union of India that “women found in
flesh trade should be viewed more as victims
of adverse circumstances rather than as
offenders in our society”304. It further observed
that “it is the duty of the State and all voluntary
non-governmental organisations and public
spirited persons to come to their aid and to
retrieve them from prostitution; rehabilitate
them with a helping hand to lead a life with
dignity. Self employments through the provision
of education, financial support, etc., are some
of the major avenues in this regard”305. In the
context of bonded labour, the court has noted
that without sufficient rehabilitation, the
persons rescued could slide back into bondage.

In Neerja Chowdhary v/s State of Madhya
Pradesh306, the Supreme Court observed, “It is
not enough to merely identify and release
bonded labourers but it is equally, perhaps more
important that after identification and release,
they must be rehabilitated, as without
rehabilitation, they would be driven by poverty,
helplessness or despair into serfdom again.
Poverty and destitution are almost perennial
features of Indian rural life for large numbers
of unfortunate, ill starred humans in this country
and it would be nothing short of cruelty and
heartlessness to merely identify and release
bonded labourers merely to throw them at the
mercy of the existing social and economic
system which denies them even the basic
necessities of life such as food, shelter and
clothing”.

The Juvenile Justice (Care and Protection) Act,
2000 contains a number of provisions pertaining
to the rehabilitation and care of children. In fact,
Chapter IV of the Act focuses on rehabilitation
and social integration. Under the Act, the
rehabilitation and social integration of the child

begins during the child’s stay in the children’s
home307 or special home308 and is to be carried
out alternatively, by (i) adoption, (ii) foster care,
(iii) sponsorship and (iv) sending a child to an
after-care organisation309. Children’s homes and
foster homes are established under the Act for
the protection of children in conflict with the
law and ‘children in need of care and
protection’. Besides these homes, the Act also
contains provisions for the setting up of
observation homes310 and shelter homes311.
According to Section 41 of the Act, adoption is
to be resorted to for the rehabilitation of such
children as are orphaned, abandoned, neglected
or abused through institutional or non-
institutional methods312. Foster care may be used
for the temporary placement of those infants
who are ultimately to be given for adoption313.
It may be mentioned that the provisions of this
Act are applicable to any child in conflict with
the law or in the need of care and protection
and not merely to victims of trafficking.

The Goa Children’s Act, 2003 contains
provisions requiring the State Government to
formulate plans of action for the rehabilitation
of certain categories of children. Section 7 (3)
of the Act provides for the release of all children
who are identified as child labourers and Section
7(4) states that before taking action on this, the
State is to ensure that a satisfactory
rehabilitation program is in place. The State is
also required to generate a comprehensive Plan
of Action to eradicate all forms of child labour
including schemes of rehabilitation314. Similarly,
in the case of children in difficult circumstances,
the Government is to formulate a plan of action,
inter alia, for the rehabilitation and integration
of the children into society.

The Immoral Traffic Prevention Act, 1956 does
not contain any provisions with regard to the
rehabilitation of victims of trafficking as such.

304 AIR 1997 SC 3021 at 3036
305 Ibid
306 AIR 1984 SC 1099
307 Set up under Section 9
308 Set up under Section 34
309 Section 40
310 Section 8
311 Section 37
312 Section 41 (2)
313 Section 42 (1)
314 Section 7 (6)
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Although provisions with regard to
rehabilitation are present in the Juvenile Justice
(Care and Protection) Act and the Goa
Children’s Act, these would be applicable only
to child victims. Specific provisions are thus
required for the rehabilitation of victims of
trafficking in general. As such there are no
provisions in these statutes with regard to
repatriation of trafficking victims.

In Prajwala (2) v/s UOI & Others315 the Supreme
Court directed the Ministry of Human
Resources and Development, Govt. of India, to
take into consideration the suggestions given
by the petitioner’s society for formulating skills
rela ting to rescue and rehabilita tion of
trafficking victims, and also for control and
supervision of protective homes.

As there are no laws in India covering
repatriation for trafficked persons to Bangladesh
or Nepal, the system currently depends on a
good understanding and rapport between the
various stakeholders involved and requires
dealing with cases on an individual basis. NGOs
in India have built relationships with several
NGOs across the border to liaise with the Nepal
Embassy and Bangladesh High Commission in
repatriation of trafficked women and children316.

IV. Extradition

The 1949 Convention on the Suppression of
Traffic in Persons and the Exploitation of
Pros titution of others and the SAARC
Convention on Prevention and Combating
Trafficking and Women and Children for
Prostitution contain provisions with regard to
the extradition of persons who have committed
offences under the convention. The provisions
in both these Conventions perta ining to
extradition are similar to each other.

Articles 8 and 9 of the Trafficking Convention
contain provisions with regard to the extradition
of offenders. Article 8 declares that the offences
referred to in the conventions are to be regarded
as extraditable offences in any extradition treaty
that has been or may be concluded between any
parties to the convention. It also states that
where parties do not make extradition

contingent upon the existence of a treaty, the
state parties shall recognize the offences
referred to in Article 1 and 2 of the convention
as cases for extradition between themselves.
Further, according to Article 9, in states where
the extradition of nationals is not permitted by
law, nationals who have returned to their own
State after the commission abroad of any of the
offences referred to in Articles 1 and 2 of the
present Convention shall be prosecuted in and
punished by the courts of their own State.

Article 7 of the SAARC Convention contains
provisions with regard to extradition. According
to the convention, the offences referred to in
the conventions are to be regarded as
extraditable offences in any extradition treaty
that has been or may be concluded between state
parties. Further, where a state party makes
extradition conditional upon the existence of a
treaty, and receives a request for the extradition
from a state party with which it has not
concluded an extradition treaty, the convention
itself is to be considered as the basis for
extradition with regard to certain offences under
the treaty. If a state party does not extradite an
offender, it must without exception, and without
undue delay submit the case to the competent
authorities for prosecution in accordance with
its laws. Also, in a state where extradition of
nationals is not permitted under the law,
nationals who have committed an offence under
the convention are to be prosecuted and
punished by their courts.

The Optional Protocol to the Convention on
the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography also
lays down provisions for extradition of persons
for the offences under the protocol.  The
provisions are also similar to those laid down
in the trafficking and SAARC conventions
quoted above. Offences under the Protocol are
required to be treated as extraditable offences
by the state parties in any extradition treaty
concluded or to be concluded between parties317.
Also, as is the case in the SAARC convention,
if parties make extradition conditional on the
existence of a treaty and there is no treaty with

315 (2005) 12 SCC 136
316 Sinha, Indrani, Cross Border Trafficking - Bangladesh & India, SANLAAP, 2002.
317 Article 5 (1)
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a sta te party who makes a request for
extradition, the convention is to be treated as
the legal basis for extradition in respect of the
offences318. Where extradition is not conditional
upon the existence of a treaty, state parties are
required to recognize such offences as
extraditable offences between themselves
subject to the conditions provided by the law
of the requested State319. The Protocol also states
that “such offences shall be treated, for the
purpose of extradition between States Parties,
as if they had been committed not only in the
place in which they occurred but also in the
territories of the States required to establish their
jurisdiction in accordance with Article 4”. In
case, an extradition request is made, but the
party cannot or does not extradite the person
based on the nationality of the offender, that
State shall take suitable measures to submit the
case to its competent authorities for the purpose
of prosecution320.

The ITPA, 1956 does not contain any provisions
with regard to extradition of accused, who have
committed offences in India and who go back
to their own countries.

V. Protection of the Rights of Children

Some International Instruments with regard to
trafficking as well as instruments with regard
to the rights of children contain certain specific
provisions with regard to the protection of the
rights of children generally as well as specific
protections to the victims of trafficking.

The Convention on the Rights of the Child lays
down certain general provisions with regard to
the protection of the interests of the child.
Article 3 of the Convention states that “in all
action concerning children, whether undertaken
by public or private social welfare institutions,
courts of law, administrative authorities or
legislative bodies, the best interests of the child
shall be a primary consideration321.

The Protocols to the Convention on
Transnational Organised Crime and to the

Convention on the Rights of the Child, on the
other hand, contain specific provisions for the
protection of victims of trafficking The Protocol
to Prevent, Suppress and Punish Trafficking
in Persons Especially Women and Children
provides that each State Party shall take into
account, in applying the provisions of the article
with regard to assistance and protection of
victims of trafficking in persons, the age, gender
and special needs of victims of trafficking in
persons, in particular the special needs of
children, including appropria te housing,
education and care322. Article 8 of the Optional
Protocol to the Convention on the Rights of
the Child on the Sale of Children, Child
Prostitution and Child Pornography requires
state parties to adopt appropriate measures to
protect the rights and interests of child victims
of the practices prohibited under the present
Protocol at all stages of the criminal justice
process323. These measures in particular include,
inter alia, recognizing the vulnerability of child
victims and adapting procedures to recognize
their special needs, including their special needs
as witnesses; allowing the views, needs and
concerns of child victims to be presented and
considered in proceedings where their personal
interests are affected, in a manner consistent
with the procedural rules of national law;
protecting, as appropriate, the privacy and
identity of child victims and taking measures
in accordance with national law to avoid the
inappropriate dissemination of information that
could lead to the identification of child victims;
and avoiding unnecessary delay in the
disposition of cases and the execution of orders
or decrees granting compensation to child
victims.

In the case of child victims of trafficking, thus,
the best interests of the child should be taken
into account. The ITPA, 1956 does not contain
any provisions in this regard. A study on the
Laws and Procedures Concerning the
Commercial Sexual Exploitation of Children in
India points out that the Immoral Traffic
Prevention Act fails to clearly identify who may

318 Article 5 (2)
319 Article 5 (3)
320 Article 5 (5)
321 Article 3 (1)
322 Article 6 (4)
323 Article 8 (1)
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be prosecuted under the Act and therefore a
victim of commercial sexual exploitation may
also be prosecuted324. “A literal reading of the
ITPA renders a trafficked and prostituted child
liable for prosecution, which only exacerbates
the plight of child victims of commercial sexual
exploitation. If one were to look at the ‘letter’
of the ITPA, it does not distinguish between a
child and an adult, and where punishments are
prescribed, it does not state who should be
punished and who should be given
protection”325.

The report notes however that in practice,
children are not ordinarily treated as offenders
and prosecuted as such. However, the NHRC
study presents a different picture326. The study
has firmly concluded that it is the trafficked
victim who usually gets detained under Section
8 ITPA. This means that more often than not,
the law has been used to criminalize the woman/
girl who has been arrested, despite the fact that
she is usually a victim of trafficking. The crime
of trafficking has remained suppressed under
the alleged crime of soliciting. This is, in fact,
a violation of the human rights of such women
and children.

The Human Rights Law Network report further
takes note of the judgment of the Bombay High
Court in Prerana v/s State of Maharashta,
wherein the Court held that child victims of
sexual exploitation who had been rescued from
brothels are children in need of care and
protection327. The Court found that the Child
Welfare Committee, established under the
Juvenile Justice Act, 2000 thereafter is under a
statutory obligation to ensure that the child is
properly rehabilitated. The treatment given to
children by the police on rescue operations
changed to a  large extent following this
judgment.328 However, there is a glaring
discrepancy in the judgment; the court held that

children ‘soliciting’ or ‘voluntarily’ in
prostitution should be treated as child offenders
under the Juvenile Justice Act. This is
particularly troubling because child prostitution
is exploitation per se, and children can never
‘volunteer ’ for or ‘consent’ to their own
exploitation. It is pertinent to state that the
Juvenile Justice Act, 2000 deals with children
in two categories: (a) child in conflict with the
law and (b) child in need of care and
protection329.

The preamble to the Juvenile Justice (Care and
Protection) Act, 2000 states that it is an Act to
consolidate and amend the law relating to
juveniles in conflict with law and children in
need of care and protection, by providing for
proper care, protection and treatment by
catering to their development needs, and by
adopting a child-friendly approach in the
adjudication and disposition of matters in the
best interest of children and for their ultimate
rehabilitation through various institutions
established under this enactment. Some of the
other provisions of this Act specifically require
the authorities under the Act to take into account
the interests of the child in some cases.

The Goa Children’s Act, 2003 contains a
number of provisions with regard to the
protection of children’s rights. It provides for
the establishment of a Children’s Court 330,
which is to try all offences against children.
Section 27 (2) of the Act specifically states that,
in all aspects of its functioning, the Children’s
court shall be guided at all times by the best
interests of the child in all its procedures, the
office, the dress worn by the members of the
legal profession and all others shall be
consciously and deliberately child - friendly.

Further, Section 3 (5), declares the provisions
of the Convention on the Rights of the Child as

324 Bhat Aparna, 2004. op. cit. 3. Chapter 3, p. 21
325 Ibid
326 A REPORT ON TRAFFICKING IN WOMEN AND CHILDREN IN INDIA, 2002 – 2003.  A Study by National

Human Rights Commission, Institute of Social Sciences, UNIFEM and USAID, Orient Longman: New Delhi.
Chapter 17, p. 250

327 Bhat Aparna, 2004. op. cit. 3. Chapter 3, p. 22
328 ibid. Chapter 4, p. 42
329 Child in need of care and protection includes a child who is being or may be grossly abused, tortured or exploited

for the purpose of sexual abuse or illegal acts and also a child who is being or is likely to be inducted in drug abuse
or trafficking. See Section 2 (d) (vii), and 2 (d) (viii) of the Juvenile Justice Act, 2000.

330 Section 27
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acceded to by the Government of India to be
the law of the and states that it shall be the duty
and responsibility of the state government to
respect and ensure that the rights of the child as
declared and enumerated in the Convention, are
protected and guaranteed to every child within
the state of Goa. Section 32 lays down the
procedure to be followed by children’s courts,
contains a number of provisions for the
protection of children including provisions with
regard to confidentiality; care during cross -
examination of child witnesses; care of special
needs of child victims and witnesses; presence
of counselors/ social workers while recording
testimony; provisions of in camera trials etc.

Thus, there are certain provisions in the law with
regard to the protection of the rights of children.
It has been pointed out that generally children
are not treated as offenders and also that in a
judgment, the Bombay High Court has found
that children rescued from brothels must be
treated as children in need of care and protection
under the Juvenile Justice Act331. However, the
Immoral Traffic Prevention Act, 1956 does not
contain any provisions with regard to the
protection of the rights of children who are
victims or by clearly stating whether children
would be treated as offenders or victims.

VI. Enforcement of Laws Against
Trafficking

In 1998, the Committee on Prostitution, Child
Prostitutes and Children of Prostitutes, which
had been established by the Department of
Women and Child Development under the
Ministry of Human Resource Development
issued a Report and Plan of Action to Combat
Trafficking and Commercial Sexual
Exploitation of Women and Children. In the
report, the Committee acknowledged that, “[i]n
spite of many interventions for prevention, law
enforcement, rescue and rehabilitation there
does not appear to have been much impact on
the prevalence of commercial sexual
exploitation of women and child. . . .” Several
reasons were provided, including:

Lack of ser iousness among law

enforcement machinery and
administration;
Risks faced by social workers, NGOs, and
government officials working in red-light
areas and among victims;
Insufficient awareness about the prevalence
of child trafficking;
Lure of a comfortable lifestyle, which made
it more difficult to “rehabilitate” some
victims;
Social stigma and family problems facing
victims;
Difficulties in estimating the age of child
victims;
Inadequate institutions for care and
rehabilitation of “rescued” victims;
Gender bias in enforcement;
Manner of brothel raids and rescues;
Removal of children of sex workers;
Differences among states in enforcement;
Lack of formal mechanisms for repatriation
to Bangladesh and Nepal;
Lack of coordination between border police
of neighboring countries to stop cross-
border trafficking; and
Lack of support lines and drop-in centers
for women in need.332

To address these factors, the Committee made
a number of recommendations in a Plan of
Action, relating to (i) prevention, (ii) trafficking,
(iii) awareness raising and social mobilization,
(iv) health services, (v) education and child care,
(vi) housing and other amenities, (vii) economic
empowerment, (viii) legal reforms and law
enforcement, (ix) rescue and rehabilitation, (x)
institutional machinery, and (xi) methodology.

In the area of legal reforms and law enforcement,
the Plan of Action acknowledges that “[t]he
present legal framework … results in re-
victimization of the victims of exploitation while
the exploiters mostly go scot-free”333. The Plan of
Action therefore, proposes a review of the current
laws to ensure that “victims … are not re-
victimized and that all the exploiters, not excluding
clients, traffickers, parents/ guardians and others
who collude with them are liable for
punishment”334. Specific steps to be taken include:

331 Prerna v/s State of Maharashtra: 2003 (2) BLR 562; 2003 (2) Mah LJ 105
332 Government of India. 1998. op. cit. 22.  pp. 11–12.
333 Id.
334 Id.
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Modification of criminal procedures to
make them more gender sensitive and
child-friendly;
More provision for NGO participation in
criminal proceedings on behalf of victims;
Provision for confiscation of assets and
income of exploiters;
Better enforcement of the Bonded Labour
System (Abolition) Act;
Setting up of exclusive anti-trafficking and
prevention cells, including women police
officers, in major cities and high-impact
areas;
Provision of counseling and free legal
advice to women in custody;
Establishment of task forces in major cities
to coordinate activities of government
agencies, NGOs, and others;
Review of laws relating to elimination of
child pornography; and
Continuation of police raids on brothels as
permitted under the ITPA335.

VII. Judicial Activism

A study of the judicial response will facilitate
not only an understanding of their perception,
but would also help in assessing the strengths
and weaknesses of the responses of the police,
prosecution and community. This can go a long
way in bringing about appropriate changes in
the principles and practices of counter-
trafficking and in ensuring the human rights of
all concerned. It is in this context that an effort
towards an objective analysis of the response
by the judiciary to the issues of trafficking in
women and children has been made.

In Vishal Jeet v/s Union of India and Others336,
a PIL was filed against the forced prostitution
of girls, devadasis and jogins and an appeal for
their rehabilitation. The Supreme Court held
that, in spite of stringent and rehabilitative
provisions under the various acts, results were
not as desired and, therefore, called for an
evaluation of the measure adopted by the central
and state governments to ensure their
implementation. The court called for severe and
speedy legal action against exploiters such as

pimps, brokers and brothel owners. Several
directives were issued by the court, which, inter
alia, included the setting up a separate zonal
advisory committee providing rehabilitative
homes for effectively dealing with the devadasi
system, jogin tradition, etc. The court held that,
“It is highly deplorable and heart rending to note
that many poverty stricken children and girls in
the prime of youth are taken to the ‘flesh market’
and are forcibly pushed into the ‘flesh trade’
which is being carried on in utter violation of
all canons of the morality, decency and dignity
of humankind. There cannot be two opinions -
indeed there is none - that this obnoxious and
abominable crime committed with all kinds of
unthinkable vulgarity should be eradicated at
all levels by drastic steps.”

The apex court demanded an objective
multidimensional study and investigation into
the causes and effects of this matter. The central
and state governments initiated several
programmes and policies in compliance with
the directives of the Supreme Court.

In Gaurav Jain v/s Union of India337, the
Supreme Court passed an order directing, inter
alia, the constitution of a committee to make an
in-depth study of the problems of prostitution,
child prostitutes and children of prostitutes to
help evolve suitable schemes for their rescue
and rehabilitation. Taking note of the fact that,
“children of prostitutes should not be permitted
to live in the inferno and the undesirable
surroundings of prostitute homes”, the apex court
issued directions to ensure the protection of
human rights of such persons. The court also
desired that, “The ground realities should be
tapped with meaningful action imperatives, apart
from the administrative action which aims at
arresting the immoral traffic of women under the
PITA through inter-state or Interpol arrangements
and the nodal agency like the CBI is charged to
investigate and prevent such crimes”.

Though both these judgments are not directly
related to trafficking, yet they have a bearing
on trafficking which is done for purposes of
pushing young girls and women into
prostitution.

335 Ibid. pp. 22 - 23
336 (1990) 3 SCC 318.
337 (1997) 8 SCC 114.
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A writ petition338 was filed in the Delhi High
Court by the Honest Organization, Delhi,
through its honorary chairman Shyam Sunder
Lal Gupta (Petitioner) versus a host of
government functionaries339. The petitioner had
sought the intervention of the High Court for
directing the concerned officials to ensure the
appropriate enforcement of the provisions of the
ITPA, 1956. During the pendency of the
proceedings, the High Court on its Own Motion
v/s the Union of India and others340  initiated
several proactive steps. The court summoned
various officials and NGO’s working in the
field, heard them and then gave them specific
directions to rescue, rehabilitate and reintegrate
the victims. Senior officials of different states
like Rajasthan and Uttar Pradesh, from where
girls had been trafficked, were also summoned
by the court to ensure that the rehabilitation
package was implemented properly. The
concerned officials were made accountable to
ensure that the victims were not re-trafficked
and were at the same time economically and
socially empowered. Judicial activism in Delhi
has made remarkable changes in the trafficking
scenario, which has been widely appreciated.

It is important to note here that due to the
interventions by the High Court of Delhi,
especially during 2001-2003, the law
enforcement scenario in Delhi has seen a radical
change. One of the highlights is that, during this
period, 28 tr afficker s/exploiters341 were
convicted as against the preceding years when
the conviction of traffickers and exploiters was
rate and almost nil. As a part of such judicial
activism, in accordance with the provisions of
the PITA, 1956 the court ordered the closure of
several kothas (brothels) where a large number
of girl children were found to have been
sexually exploited. The bottom line is that
judicia l activism brought about the
institutionalization of the integration of policy
and programmes and triggered adequate
sensitivity among the officials, leading to their
prompt and effective response. It brought about

the much required networking of the various
government departments as well as working
partnerships between government agencies and
NGOs. Another important fact is that the High
Court’s intervention facilitated the promotion
of the interests of women and children, within
a human rights paradigm. The limited scope and
vision that was commonly prevalent in the
existing ‘crime-perspective’ and ‘welfare-
perspective’ were substituted with the larger
mandate of the ‘human rights perspective’.

Another order by the High Court of Delhi has
made notable improvements in the field of
criminal jurisprudence and victim protection in
India. The High Court delivered this order342 in
a petition filed by an NGO - Prajwala of
Hyderabad. Due to the intervention of the Delhi
High Court, girls rescued from the brothels in
Delhi were repatriated and rehabilitated to their
hometowns in several parts of India including
Andhra Pradesh. The rehabilitation work was
carried out by the Andhra Pradesh government
with the involvement and participation of the
NGO, Prajwala. “Many of these girls who had
been rehabilitated to districts like Nellore were
summoned by the Trial Court in Delhi for
providing evidence against the exploiters. Since
these girls were repatriated after spending
considerable time in the rescue home in Delhi,
ideally speaking, their statements should have
been recorded by the Trial Court during that
period. However, due to the delays in the trial,
this was not done and these girls were called to
Delhi. The government agencies in Andhra
Pradesh tried their best to get in touch with these
girls. As their efforts failed, Prajwala was asked
to step in again. The NGO realized that these
girls were reluctant and unwilling to go to Delhi
mainly because they did not want to undergo
any trauma and agony again. It was decided to
move the Tria l Court for facilitating the
recording of evidence from these girls in their
hometowns. However, the court did not approve
of this for want of the required infrastructure.

338 Crl.W.No. 532/92
339 Secretary, Ministry of Home Affairs, Secretary, Ministry of Welfare, Lt. Governor, Delhi, Chief Secretary, Delhi

Administration, Director, Prosecution, Delhi, Director, Social Welfare, Delhi, Commissioner of Police, Delhi and
the SHO, Kamla Market Police Station (Respondents)

340 Vide Crl.M.No. 862/01.
341 NHRC, 2003. op. cit. 45. Chapter  17, p. 284.
342 Crl.M. 1467/04 in Crl.W. 532/1992
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The matter was therefore taken up with the
Delhi High Court which directed the
government counsel to look for alternatives. The
counsels for the government and the NGO took
the initiative interacted with the Andhra Pradesh
government, and found that a video -
conferencing facility was available in Andhra
Bhawan, New Delhi. The state government
agreed to provide this facility that they have in
Delhi and the concerned district headquarters
in Andhra Pradesh. The High Court confirmed
the availability of these facilities at Andhra
Bhawan and then gave orders for recording the
evidence of the victim through video -
conferencing.  This was a historical decision of
the Delhi High Court, as, for the first time in
India, interstate video conferencing was used
in criminal trials. Once implemented, this
judgment can go a long way in protecting the
rights of trafficked victims and is a judgment
truly honouring the human rights of the victims.

In India, recording of evidence by way of video-
conferencing vis-à-vis Section 273 Cr. P. C. has
been held to be permissible by the Supreme Court
in the case of State of Maharashtra v/s Dr. Praful
B. Desai343. The Supreme Court observed: “The
evidence can be both oral and documentary and
electronic records can be produced as evidence.
This means that evidence, even in criminal matters,
can also be by way of electronic records. This
would include video-conferencing. Video-
conferencing is an advancement in science and
technology which permits one to see, hear and
talk with someone far away, with the same facility
and ease as if he is present before you i.e. in your
presence. Thus, it is clear that so long as the
accused and / or his pleader are present when
evidence is recorded by video-conferencing, that
evidence is recorded in the “presence” of the

accused and would thus fully meet the
requirements of Section 273 Criminal Procedure
Code. Recording of such evidence would be as
per “procedure established by law”. The
advancement of science and technology is such
that now it is possible to set up video- conferencing
equipments in the court itself. In that case evidence
would be recorded by the Magistrate or under his
direction in the open court”.

This judgment of the Supreme Court is a
landmark judgment as it has the potential to seek
help of those witnesses who are crucial for
rendering complete justice but who cannot come
due to ‘territorial distances’ or even due to fear,
expenses, old age, etc. The Courts in India have
the power to maintain anonymity of the
witnesses to protect them from threats and harm,
and the use of information technology is the
safest bet for the same.

Many a times even when international trafficking
rings are involved in the cross-border trafficking
of young girls especially for purposes of their
commercial sexual exploitation, weak
investigation and lackadaisical prosecution
ensures the acquittal of the accused traffickers.
One prime example is the case of Kamala Market
Police Station (Delhi) crime No. 467/2001344,
where the accused was charge sheeted by the
police under Sections 363, 375, 376, 506, 34 of
the IPC and Sections 3, 4, 5, 6 of ITPA, 1956.
Charges were framed by the court u/s 342 IPC
and 3, 4, 5, 6 PITA. It was a case of trafficking
several minor girls from Nepal to different parts
of India. The prosecution examined 11 witnesses
but all of them turned hostile. Since they did not
support the case, the Trial Court acquitted the
accused. Despite the fact that it was a case of
international trafficking of minor girls, the
traffickers were not convicted and were let loose.

343 (2003) 4 SCC 601 p. 603
344 NHRC, 2004. op. cit. 45. Chapter 17, p. 290

D. CONCLUSION

The Immoral Traffic (Prevention) Act, 1956, the primary legislation dealing with
trafficking does not include all the provisions enshrined in the international and regional
instruments with respect to standards of procedures and enforcement mechanisms. Wide
ranging changes are required in the law to ensure faultless investigation, successful
prosecution, prevention of secondary re-victimization of the victims at the hands of
law enforcement agencies and effective rehabilitation and repatriation.
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Despite the lack of hard data, a complex set of
factors can be identified that contribute to the
persistence of human trafficking. These factors
are the product of evidence based on years of
working with trafficked persons and survivors,
tracking the prosecution of perpetrators, and
following other sources of information.

There are various responses to the developing
culture of trafficking. It is well known that
trafficking of persons a ll over the globe
(including the SAARC region) is fuelled by
poverty, illiteracy, ignorance, unemployment,
industrialization, urbanization, migration, and
development and the same has been
documented in several governmental, non-
governmental and international reports.

A. CAUSES /  VULNERABILITY
FACTORS LEADING TO
TRAFFICKING

In order for effective mechanisms to be
identified to combat trafficking or even for the
existing mechanisms to be effectively
implemented in curbing trafficking, it is

CHAPTER V

SUSTAINABILITY, COMPATIBILITY AND PRACTICABILITY OF
TRAFFICKING LAWS IN SOCIAL, ECONOMIC AND CULTURAL

CONTEXT OF INDIA

“Conditions of poverty, … is a great force that drives an individual to think the
unthinkable and do the undoable. The desperate need for money and the lack
of alternate means and ways to generate income creates an environment where
a faint-hearted individual can easily succumb to the temptation of wealth that
the sex industry has to offer. Under such conditions the ethical values of a
community is severely put to the test, and it may just be a matter of time before
the ends start justifying itself as the means cease to matter345.”

essential to identify the causes of trafficking or
the factors that make people vulnerable to
trafficking. There are a number of factors and
reasons that can be said to increase vulnerability
to or be the root cause of trafficking. A study
on Trafficking in Women and Children in
India346, in which an extensive literature survey
was carried out, points out that there seems to
be a broad agreement on the factors that can
lead to trafficking, though there is some
uncertainty about their precise roles347. While
some reports view vulnerability factors to be
the root cause of trafficking, others state that
“they merely exacerbate the vulnerability of the
marginalised and disadvantaged groups and
render them more easily amenable to a variety
of harm”348.

It may be noted that although a large number of
causes or vulnerability factors cited by various
authors or in reports are common; they have
been categorized differently in different sources.
It may also be pointed out that while some of
the studies quoted focus on trafficking in
general (i.e. for various purposes), others are
restricted to one particular purpose (in many

345 Source: Maiti Nepal. Is Poverty the Only Reason? Newsletter, Vol. 1, No. 4, May – June 1999.
346 A REPORT ON TRAFFICKING IN WOMEN AND CHILDREN IN INDIA, 2002 – 2003.  A Study by National

Human Rights Commission, Institute of Social Sciences, UNIFEM and USAID, Orient Longman: New Delhi.
Chapter 2, p. 8

347 Ibid. at p. 7
348 Sanghera, Jyoti, 2002, “TRAFFICKING OF CHILDREN AND WOMEN IN INDIA”, THINKING THROUGH,

THINKING BEYOND - A CRITICAL FRAMEWORK OF ANALYSIS FOR STRATEGICATION”, Organized by
Centre for Feminist Legal Research, for UNICEF India, Feb 14-15, 2002 (See p. 7)
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cases prostitution).  Also, many studies
specifically focus on trafficking in women and
children.

Some commentators349 have identified the
reasons for trafficking from the supply side (i.e.
from the point of view of the trafficking victim)
which include poverty; inadequate opportunities
(educational and economic); economic
disparity; globalization (relaxed controls);
international migration; civil and military
controls; erosion of traditional family values;
lucrative business with low investment and high
monetary gains; trans-national crime; weak law
enforcement mechanisms and lack of political
will; export of labour; low status of women and
girls in society; traditional and religious
practices and social conventions such as child
marriage, polygamy, social stigma against
divorced and sexually abused women350 etc., and
from the demand side, which include male
attitudes, expansion of the commercial sex
industry; preferences for young women and
virgin girls due to HIV infections; and demand
for cheap labour by employers351. Another study,
besides the aforementioned supply and demand
side factors identifies a third category of factors;
expectation factors which includes promises of
high incomes and upward social mobility; an
escape from poverty; and the ability to support
parents and families in villages352.

The NHRC study on trafficking has classified
vulnerability factors into personal
circumstances and socio-cultural factors.
Personal circumstances include factors such as
low levels of literacy; awareness and
information; economic deprivation; break up of

family, marital discord; physical abuse; gender
discrimination within the family, children in
substitute care etc while, environments lacking
livelihood options; industrialization and
globalization; erosion of subsistence agriculture
and loss of traditional livelihoods,
discriminatory practices and social exclusion;
culture of consumerism and materialism; labour
market demands and policies, etc have been
categorized as socio-structural factors353.

Another study354 enumerates a list of fifty-seven
factors that have been classified into seven
categories, namely –

Economic;
Educational;
Recreational;
Social /  family /  neighbourhood;
Customs / traditions / culture;
Psychological;
Legal / governmental / political and general.

The factors enumerated in these categories
include poverty, unemployment, non-
implementation of laws, lack of education, lack
of deterrent punishment etc.  This study
concludes that it is difficult to pin point a single
cause as the most important or exclusive one
that leads victims into prostitution or is
responsible for its perpetuation, recurrence or
continuance. Another study also points out that
women are introduced into prostitution as a
result of multifarious causes355. In an
overwhelmingly large number of cases, multiple
factors come into play and happen to be
correlated. There are some common factors that
contribute to the entry of women into

349 Goel, Aruna   “VIOLENCE AND PROTECTIVE MEASURES FOR WOMEN: DEVELOPMENT AND
EMPOWERMENT”, Deep and Deep Publications, Delhi, 2004  at p. 230; Abraham, Shailaji (2001) “GOING
NOWHERE: TRAFFICKING OF WOMEN AND CHILDREN IN INTERNATIONAL SEX TRADE”, Vol. 1,
Dominant Publishers and Distributors, Delhi  at p. 15, Sarma, Suman Gupta (2004) “CHILD TRAFFICKING AND
LEGAL SAFEGUARDS”, pp. 169-190 and in Chakrabarthi, Nirmal Kanti, Manbendra Kumar Nag and SS Chatterjee
(eds.) , “LAW AND CHILD”, Cambry and Co Pvt Ltd., 2004, Kolkata

350 See p. 230, Goel (2004) ibid ; p. 15, Abraham, ibid; and p. 175, Sarma, ibid
351 ibid
352 p. 198 Dutta, Ashirbani (2004) “STUDY OF WORKING OF NGO’S IN PROTECTING MINOR GIRLS AND

VICTIMS OF IMMORAL TRAFFICKING”, in Chakrabarthi, Nirmal Kanti, Manbendran Kumar Nag and SS
Chatterjee (eds.) (2004): “LAW AND CHILD”, Cambry and Co Pvt Ltd., Kolkata , pp. 191- 216

353 NHRC, 2003. op. cit. 2. pp. 7-8
354 Mukherjee, K.K, “FLESH TRADE: A REPORT”, Gram Niyogan Kendra, Ghaziabad, 1989.
355 “RESEARCH NOTES: A STUDY ON TRAFFICKING OF WOMEN IN RAJASTHAN”, Social Defence Vol. 30,

(1990) pp. 33-53 at p. 33 See Also, Joardar, B “PROSTITUTION IN HISTORICAL AND MODERN
PERSPECTIVES”, Inter-India Publications, 1984, Delhi.  p. 209
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prostitution, its perpetuation and continuance.
However, some social and psychological factors
may be exclusively responsible for women’s
entry into prostitution while its perpetuation;
recurrence and continuance are attributable
largely to legal/governmental/ political and
general causes.

Study by Sanghera lists a number of factors that
‘exacerbate the vulnerability of the poor and
marginalised groups’356. Some of these factors
are poverty, structural inequities in society, lack
of sustainable livelihood options, gender
discrimination, war and conflict, etc., which
“contribute to the freeing-up of marginal and
vulnerable groups, thereby creating a potential
supply of migrants and livelihood seekers”. She
also points out that, “Trafficking for commercial
sexual purposes is tied in to the expansion and
diversification of the sex-entertainment industry
as well as to the expansion of marketable,
intimate services and arrangements, including
marriage”.

An ADB Study on Combating Trafficking in
Women and children in South Asia points out
that, “Poverty is frequently identified as the root
cause of vulnerability. However, economic
poverty alone does not explain why some
women and children are particularly at risk, nor
how the interplay of push and pull factors place
individuals in situations where coercion is easy.
An understanding of the non-economic
elements of poverty – lack of human and social
capital, gender discrimination – also helps
identify the most vulnerable to marginalization
from the development process and,
simultaneously, to trafficking”357. It further
notes, “A range of policies and environmental
circumstances also influence the incidence of

poverty and vulnerability to risks for migrants
to being trafficked, as well as the demand factors
for trafficked labour358.  Among the factors listed
in the study as vulnerability factors are supply
factors, environmental factors359, structural
economic changes such as  the
commercialization of agriculture and the loss
of livelihood; and social factors.

Besides the above mentioned studies that
attempt to identify all the factors that have some
role in increasing vulnerability to or leading to
trafficking, there are some reports that focus
only on the major factors. A UNICEF Handbook
on Combating Child Trafficking360, spells out
factors such as poverty, inequality of women
and girls, low school enrolment; children being
without caregivers; lack of birth registration,
demand for exploitative sex and cheap labour
and traditions and cultural values as some of
the main areas in which parliamentarians could
take action361.

A study on Trafficking in Women in Orissa362

(carried out in thirteen districts of the State)
points out five principal factors namely poverty,
promise of employment; promise of marriage;
betrayal by lover and domestic violence363. It
may be pointed out that of these factors,
‘promise of marriage’ and ‘promise of
employment’, may be better classified as
methods of trafficking than as causes.

Indian Courts have also, in some cases (writ
petitions and cases under the Immoral Traffic
(Prevention) Act, 1956), taken note of the major
causes that are responsible for women turning
to prostitution. Although these cases are with
regard to prostitution, many of the reasons
inducing women to turn to prostitution are

356 Sanghera Jyoti,  2002. op. cit. 4.  p. 7
357 Thomas, Helen et al,  “COMBATING TRAFFICKING IN WOMEN AND CHILDREN IN SOUTH ASIA:

COUNTRY PAPER-INDIA”, Asian Development Bank, July 2002 Available at http://www.adb.org/gender/
final_india.pdf

358 Ibid.  Page 33, para 110.
359 Ibid. Page 33, para 113. The Study points out, “A 1997 study found that about one third of the women and girls in

CSW in metropolitan cities were from drought prone areas, clearly supporting links between poverty, powerlessness
and vulnerability in trafficking”.

360 COMBATING CHILD TRAFFICKING: A HANDBOOK FOR PARLIAMENTARIANS, UNICEF, 2000.
361 Ibid. See pp. 17-19.
362 Pandey,  Balaji,  Damodar J ena and Sugata Moh an ty,  “TRAFFICKING IN WOMEN IN ORISSA: AN

EXPLORATORY STUDY”, Institute for Socio-Economic Development, Bhubaneswar in Collaboration with
UNIFEM, 2003.

363 Ibid. See p. 11, 51



198

KSL

common with the reasons / vulnerability factors
in the case of trafficking.  In Shama Bai v/s State
of Uttar Pradesh364, a case under SITA, 1956,
the High Court of Allahabad observed that, “It
cannot be denied that that there are several
external causes which induce women to turn to
prostitution for livelihood, over which they have
no control. The most important ones are : (i)
difficulty of finding employment; (ii)
excessively laborious and ill-paid work; (iii)
hard treatment of girls a t home; (iv)
promiscuous and indecent mode of living
among the overcrowded poor; (v) the
aggregation of people together in communities
and factories whereby the young are brought
into contact with demoralised companions; (vi)
the example of luxury, self indulgence and loose
manner set by the wealthier classes; (vii)
demoralising literature and amusements and
(viii) the arts of profligate men and their
agents”365.

In Gaurav Jain v/s Union of India366, the
Supreme Court noted (quoting the Mahajan
Committee Report367), “The major reasons for
the induction of prostitution are poverty and
unemployment or the lack of appropriate
rehabilitation”368. It was also noted that
prostitution is primarily due to ignorance,
illiteracy, coercive trapping or scare of social
stigma369.

From the above quoted studies and other
existing literature on the subject, the following
can be said to be among the main factors that
could normally lead to trafficking. It is reiterated
as has also been pointed out in majority of the
studies, that trafficking could be a result of
multifarious factors and not merely of any one
of the factors mentioned.

I. Poverty

Poverty can be said to be one of the most
important factors that make persons vulnerable
to trafficking. People who are living in poverty
would look for any means to improve their
situation. And as has been pointed out in a
number of studies, traffickers could take
advantage of this situation, by making promises
of employment or a better life. In Gaurav
Jain’s370 case, the Supreme Court noted that
“The Mahajan Committee Report indicates that
in two villages in Bihar and in some villages in
West Bengal, parents send their girl-children to
earn in prostitution and the girl-children in turn
send their earnings for the maintenance of their
families. It  further indicates that certain
organizations have identified poverty as the
cause for sending children for prostitution in
expectation of regular remittance of income
from the girls who have gone into brothels371.

A study on trafficking of women in Rajasthan372,
notes that poverty and destitution was one of
the prominent causes of prostitution even in
communities where the profession of
prostitution was traditionally accepted. Another
study also notes that extreme impoverishment
among the traditional entertainment groups is
the most important reason behind the recent
phenomenal growth of prostitution and
trafficking373. In Gaurav Jain’s case, the
Supreme Court also quoted from the Mahajan
Committee Report, with regard to customary
practices such as Devadasi, Jogin etc. that , “the
common features of such women is that
predominantly, they are from the Scheduled
Castes, Scheduled Tribes and Other Backward
Castes. The eldest girl in every family is being
offered as Devadasi , Jogin or Venkatasin.

364 AIR 1959 All 57
365 pp. 59-60, para 2
366 AIR 1997 SC 3021
367 The Committee consisted of Mr. V. C. Mahajan, Senior Advocate; Mr. R. K. Jain, Senior Advocate; Mr. M. N.

Shroff, Advocate; Mr. R. K. Mehta, Advocate; Dr. Deepa Das from the Women’s Studies and Development Centre;
Ms. Sarla Mudgal and Ms. Krishna Mukherji of the All Bengal Women’s Union, Research and Development
Committee. As the Committee was headed by Mr. Mahajan, the Committee and its report are referenced by his
name; the “Mahajan Committee” and the “Mahajan Committee Report”.

368 p. 3034, para 21
369 Ibid.
370 AIR 1997 SC 3021
371 p. 3035, para 22
372 Research Notes. op. cit. 11. pp. 33-53 at p. 33
373 Gathia, Joseph, “CHILD PROSTITUTION IN INDIA”, Center of Concern for Child Labour, Concept, 1999, p. 103
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Sometimes, they do redeem their pledge made
to the Gods, Goddesses etc. Original families
of these Devadasis, Jogins, Venkatisins, etc.
were poor. They were primarily agricultural
labourers having no access to credit facilities
or literacy. The eldest girl in each family is
driven to prostitution…” The Court has also
pointed out that, “Economic rehabilitation is one
of the factors that prevent the practice of
dedication of young girls to prostitution as
Devadasis, Jogins or Venkatisins374. These
observations indicate that even in cases of
customary dedication of women and even where
prostitution is traditionally accepted, poverty
may be or may have been a factor that lead to
prostitution.

With regard to children, it has been pointed out
that one of the most obvious ways in which
material poverty leads to exploitation and abuse
is through child labour375. Poverty frequently
forces vulnerable children to hazardous work
but all poor children are not trafficked376. They
are most vulnerable, but vulnerability increases
through a confluence of such factors gender and
ethnic discrimination. Those who are most at
risk are also in close proximity to an
environment where trafficking is pervasive.

Poverty thus, emerges as a primary raison d’être
that could make women and children susceptible
to trafficking.

II. Unemployment, Lack of means of
Livelihood and Landlessness

Another vulnerability factor, related to poverty,
is unemployment and lack of means of
livelihood. The existence of these factors would
imply, in the case of people living in or on the
brink of poverty that they do not have any
immediate or visible means of improving their
situation. Landlessness could also make a
person more vulnerable to being trafficked. It
has been observed that loss of livelihood often
results in the lack of alternate sources of

employment, food and income-livelihood
sources for the poor, which has lead to forced
migration under highly vulnerable and
exploitative conditions and made migrants
increasingly vulnerable to trafficking. A study
on Trafficking of women in Orissa377 found that
79.55 per cent persons of the households of
direct cases were landless followed by 10.06
per cent and 9.12 per cent who were small and
marginal farmers. Another study points out in
the context of traditional entertainment groups
(who have turned to prostitution) that they are
discouraged or not allowed to purchase any
arable land as a result of which they have not
been able to settle down in a meaningful
profession despite the desire and in rare cases,
the financial capacity to do so378. Also, they do
not have the option of a  non-agro based
occupation because they do not have access to
skill training379. Lack of employment
opportunities and insufficient means of
livelihood could thus make people vulnerable
to trafficking.

III. Illiteracy, Lack of Awareness and
Standard of Education

Illiteracy and lack of awareness on issues
pertaining to trafficking is another factor that
can increase vulnerability to trafficking. A
number of studies have listed this factor as one
of the causes or vulnerability factors for
trafficking. The Rajasthan study on trafficking,
points out that the level of literacy, productive
skills and asset acquisition was one of the lowest
among the females as came to be involved in
sex trade380. The NHRC empirical survey on
trafficking victims, found that among the
trafficking victims of Commercial Sexual
Exploitation 70.7 per cent of the respondents
were illiterate, and about 13.6 per cent had
received education up to the primary stage and
about 15 per cent beyond the primary stage381.
Similar observations with regard to low literacy
levels have been made in the study on trafficking

374 Gaurav Jain v/s Union of India: AIR 1997 SC 3021,  page 3037, para 28
375 EXCLUDED AND INVISIBLE - State of World’s Children – 2006, UNICEF. Chapter 4, p. 17.
376 Ibid.
377 Pandey, et. al. 2003. op. cit. 18.
378 Gathia, Joseph, 1999. op. cit. 29.  p. 103
379 Ibid
380 Research Notes, 1990.  op. cit. 11. p. 33
381 NHRC, 2003. op. cit. 2. Chapter 6, p. 100
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of women in Orissa382. The UNICEF report also
notes that keeping children away from schools
not only reduces their opportunity for a better
life, most prevention messages are also aimed
at children who can read, placing illiterate
children at a disadvantage383. Thus, lack of
education can contribute to the problem in two
ways  - reduction of opportunities (for
employment and economic betterment) and
reduction of awareness (of issues relating to
trafficking as many messages are aimed at those
who can read).

It has also been noted that the lack of quality
education and poor infrastructure could also
lead to children going to work or being sent to
work. Bose observes that the poor functioning
of schools run by government or local bodies
which cater to children from lower income
groups contributes to child labour384. “Such
schools have not been able to establish their role
as an alternative to fully utilizing the
time of the child”. Irregular teaching, poor
infrastructure and unfriendly environment
cause children to drop out early. Also, parents
do not perceive whatever is being learnt by the
child as helpful in securing employment or
earning more money385. A UNICEF Report
points out that education is seen as one of the
primary strategies to tackle issues around child
labour. Often accessing schools is hard, the
quality of education poor, and problems of
overcrowding, inadequate sanitation and
sexual abuse as a result of which parents
often encourage children to go to work
instead of school and supplement the family
income386.

IV. Status of Women and Girls in Society and
Gender Discrimination

Inequality between men and women and
discrimination against women and girls is also a
factor that can lead to trafficking. Women and
girls are not seen as equal to their male
counterparts and are deprived of the opportunities
which their male counterparts have, such as
education, remuneration, power etc.  The
Coomaraswamy report points out that traditional
family structure is based on the maintenance of
sex-roles and the division of labour that derives
such roles. She also notes that the preference for
male children and the culture of male privilege
deprives girls and women of access to basic and
higher education and the religious and customary
practices reinforced by government policies
further entrench and validate discrimination and
perpetuate the cycle of oppression of women387.
In fact, equality remains the exception rather than
the norm. They face discrimination and abuse
even within their families.

Coonrod pinpoints seven major areas of
discrimination against women in India, namely -
malnutrition, poor health, lack of education,
overwork, mistreatment (atrocities, violence and
abuse) and powerlessness388. Justice Anand notes
that, “Women and children are the most vulnerable
amongst the human beings, particularly those from
marginalized sections of society and those from
poor economic strata. Cascading discrimination,
within and outside the household, lack of
education, nutrition, health, skills and
employment, apart from domestic and societal
violence make them an easy prey for the
traffickers”389.

382 Pandey, et. al. 2003. op. cit 18.  Most of the identified women victims of trafficking are illiterate (69.08 per cent)
and about a little mote than 2 per cent are literate without having any formal education.

383 UNICEF, 2000. op. cit. 16.  p. 18
384 Bose, A. B., “THE STATE OF CHILDREN IN INDIA: PROMISES TO KEEP”, Manohar Publishers and

Distributors, New Delhi, 2003. p. 156
385 Ibid
386 UNICEF, MAPPING INDIA’S CHILDREN; UNICEF IN ACTION.  p. 52
387 Coomaraswamy, Radhika, REPORT OF THE SPECIAL RAPPORTEUR ON VIOLENCE AGAINST WOMEN –

ITS CAUSES AND CONSEQUENCES, ON TRAFFICKING IN WOMEN, WOMEN’S MIGRATION AND
VIOLENVCE AGAINST WOMEN, February 2000. Page 20, para 57. Available at http://www.unhchr.ch/Huridocda/
Huridoca.nsf/0/e29d45a105cd8143802568be0051fcfb/$FILE/G0011334.pdf

388 Coonrod, Carol S, “CHRONIC HUNGER AND THE STATUS OF WOMEN IN INDIA” , June 1998 Available at
http://www.thp.org/reports/indiawom.htm

389 Anand A.S. Justice, “KEY NOTE ADDRESS AT NATIONAL SEMINAR ON TRAFFICKING IN HUMAN BEINGS
ON 27 OCTOBER  2005 AT INDIA HAB ITAT CENTRE”. Available at  http://n hrc.nic.in/
speeches.htm#AT%20INDIA%20HABITAT%20CENTRE
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The failure of the existing economic, political
and social structures to provide equal and just
opportunities for women has contributed to the
feminization of poverty390. It has been pointed
out that women in particular are vulnerable to
trafficking due to the feminization of poverty
and migration; their powerlessness is taken
advantage of by traffickers who promise them
jobs and opportunities, although, instead they
may end up in prostitution391.

The UNICEF handbook points out that for
many, migrating or seeking jobs outside their
community is not just an economic decision, it
may be a quest to find personal freedom, better
living conditions or a means to support their
families392. Certain social conventions such as
child marriage, dowry and social stigmas have
also been cited as factors that make women and
girls vulnerable.

V. Globalization, Industrialization and
Consumer Culture

Globalisation is also a factor which is said to
have contributed to vulnerability to trafficking.
Globalization may have dire consequences for
human rights generally and women’s human
rights in particularly in terms of eroding the
civil, political, economic, social and cultural
rights in the name of development and micro-
level economic restructuring and stability393.  It
has been pointed out that globalisation has given
rise to environmental destruction; break down
of the locally self sufficient and autonomous
production and consumption systems, large
scale expulsion from local economies, and
phenomenal labour migration for survival. This
was accompanied by deprivation, manifesting
into famines, hunger deficiency diseases,
proliferation of slums, offering only
dehumanizing living conditions. The low class,
illiterate, uneducated, inarticulate and the

unorganised have suffered the most394.

Growth of consumer culture has also been cited
as a factor. Travel and mass media bring
information, new goods and modern lifestyles
for a wider world to remote areas. The growing
awareness of modern life that attracts young
people in particular, leaves them vulnerable to
traffickers.

VI. Migration

Migration has been a feature of all societies
historically. There have been different forms of
migration – nomadic migration, migration for
labour, migration due to war, displacement, etc.
Perhaps today it is the changing context of the
world or the extent and scale of migration which
makes it the key feature of our times.
Globalization today has precipitated the process
due to increased opportunities at one
level and disruption of livelihoods and food
security on the other. The reality is that
people today, especially women in particular
are moving in search of survival, fulfilment, in
search of work to cr eate new identities
and a better life for themselves and their
families395.

Links between trafficking and migration are
clearly evident in most accounts of trafficked
persons396. Some argue that, while trafficking
involves human rights abuses, it fundamentally
involves movement of people and should
perhaps be better understood by using migration
theory. The fact that a  vast majority of
trafficking episodes start after migration or
movement from one place to another has already
begun validates the need to look at what causes
people to move, and why they are vulnerable to
being trafficked during movement. This is a
starting point to understanding the factors
contributing to human trafficking.

390 Coomaraswamy Radhika, 2000. op. cit. 43. p. 20, para 58.
391 Ministry of Foreign Affairs, “TRAFFICKING IN WOMEN AND CHILDREN IN ASIA AND EUROPE”, Ministry

of Foreign Affairs Sweden, May, 2001 available at http://www.sweden.gov.se/content/1/c6/02/03/29/f9a77041.pdf
392 UNICEF, 2000. op. cit. 16.  p. 18
393 Ibid. p. 21 , para 59
394 Advani, Poornima, Pravin Patkar and Gouri Sen, “TRAFFICKING: A SOCIAL LEGAL STUDY”, National

Commission for Women, 2001. p. 48
395 Migration, Trafficking and Sites of Work: Rights and Vulnerabilities – A Pilot Study: Report of Initial Findings

in Ra ja sthan and Gujarat, 2002 –  20 03.  J agori and UNIFEM Available at: www.
migration%20final%report.pdf(SECURED)

396 Asian Development Bank, 2002. op. cit. 13. Chapter 3, p. 40
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The Push and Pull Factors of Migration

The circumstances and situations that influence
migration are usually examined in terms of push
and pull factors397. Push factors are associated
with sending regions and pull, with receiving
regions. These factors are inter-dependent, and
are classified as economic, political, socio-
cultural or environmental in nature. The push
factors include: growing inequalities in wealth
between and within countries; economic
decline; lack of economic opportunities and
under-development of an area, characterized by
poverty, under-employment, landlessness and
impoverishment among rural populations;
discrimination; population pressure; harsh
economic policies; limited access to resources;
lack of opportunities for local employment that
would allow women to explore better jobs, or
acquire greater skills to obtain a more secure
future; and lack of basic subsistence. The pull
factors are listed as: real or perceived
differences  in wages; more and better
employment opportunities in destination areas;

demand for female migrant workers in more
developed regions; an economic boom in
destination areas; a growing number of women
and men in destinations who relegate domestic
work to hired help; and the increasing
acceptance of the practice of prostitution.

Migration of labour or migration for
employment is another factor that leads to
vulnerability to trafficking. Lack of employment
or of means of livelihood or at times natural
calamities force people to migrate to cities and
towns or across borders in search of
employment. A study on Child Trafficking in
India notes that the pressing need to migrate in
search of work creates a fertile ground for
traffickers and unscrupulous agents to exploit this
need and profit from it. In today’s world,
trafficking cannot be seen out of the context of
migration as the most common form of trafficking
is migrant trafficking398. The difficulties in
migrating and finding employment through legal
channels could create further vulnerability. A study
observes that young people want to move to

Figure 6: Dynamics of Trafficking

397 NHRC, 2003. op. cit. 2. Chapter 11. p. 173
398 Terre des Hommes, “CHILD TRAFFICKING IN INDIA”, available at http://www.childtrafficking.com See also

McGill, Eugenia, “COMBATING  TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA:
SUPPLEMENTAL STUDY OF LEGAL FRAMEWORKS RELEVANT TO HUMAN TRAFFICKING IN SOUTH
ASIA”,  Asian Development Bank, 2002. Available at http://www.adb.org/documents/events/2002/reta5948 /
study_human_trafficking.pdf

Source: COMBATING TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA, Asian Development
Bank, 2002. Chapter 3, p. 42
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foreign countries in search of lucrative jobs; but
as it is not easy for them to obtain valid travel
documents or even jobs, they fall into the trap of
unscrupulous travel agents and even employment
agencies.399 Trafficking is related to migration
in that it is overwhelmingly the outcome of the
need to migrate400 however; it must not be
equated with migration.

Figure 6 illustrates these broad categories of
these factors and how they can be seen to link
together401.

The latest figures and tables released by the
Census of India, 2001, provide a detailed
analysis about number of migrants and other
important facets of migration.402 Out of the 1.02
billion people in the country, 307 million (or
30%) were reported as migrants by place of
birth. This proportion in case of India (excluding

J&K) is slightly more than what was reported
in 1991 (27.4%).

There has been a steady increase in the country
in the number of migrants. Whereas in 1961
there were about 144 million migrants by place
of birth, in 2001 Census, it was 307 million403

(Figure 7).

Similarly, the reasons for migration have been
provided by the census findings (Figure 8).
Marriage was cited as the pre-dominant reason
for migration among females. About 42.4
million migrants out of total 65.4 million female
migrants cited this reason for migration. Among
males the most important reason for migration
was ‘Work/ Employment’, 12.3 million out of
32.8 million total male migrants returning this
reason for migration404.

399 Bangladesh Women Lawyers Association, “PROJECT REPORT ON “ ANALYSIS OF LAW’S RELATED TO
TRAFFICKING OF CHILDREN, CHILD PROTECTION AND THE EXISTING SITUATION IN INDIA FROM
THE PERSPECTIVE OF THE CRC, CEDAW AND OTHER RELEVANT STATE RATIFIED INTERNATIONAL
LEGAL  INSTRUMENTS”, Prepared by Bangladesh Women Lawyers’ Association On behalf of Save the Children
Alliance South and Central Asia, available at http://www.childtrafficking.com

400 Sanghera, Jyoti, 2002. op. cit. 4
401 Asian Development Bank, 2002. op. cit. 13. Chapter 3, p. 42
402 Migration Table - Data Highlights, Table D1, D2 and D3, Page 2. Available at:  http://www.Data_Highlights_2.pdf

2001 Census, like previous censuses, had collected migration details for each individual by place of birth and last
residence. Data on last residence along with details like duration of stay in the current residence and reason for
migration provides useful insights for studying migration dynamics of population.

403 ibid
404 Id. Page 4

Figure 7: Migrants by Place of Birth (in millions)

Source: Census of India, 2001.



204

KSL

Because of the lack of independent legal
protections afforded to both documented and,
in particular, undocumented immigrant women,
exacerbated by immigrant women’s social and
cultural marginalization, immigrant women are
placed by the State in situations of enhanced
vulnerability to violence. Women move and are
moved, consensually and non-consensually,
legally and illegally, for a myriad of social,
political, cultural and economic reasons405.

The root causes of migration and trafficking
greatly overlap. The lack of rights afforded to
women serves as the primary causative factor
at the root of both women’s migrations and
trafficking in women. While such rights
inevitably find expression in constitutions, laws
and policies, women nonetheless continue to
be denied full citizenship because Governments
fail to protect and promote the rights of women.
In the home, in the community and in State
structures, women are discriminated against on
numerous, intersecting levels. The most extreme
and overt expression of such discrimination is
physical and psychological violence against
women. Violence is a tool through which
discriminatory structures are strengthened and
the more insidious and subtle forms of
discrimination experienced by women daily are
reinforced. By failing to protect and promote
women’s civil, political, economic and social
rights, Governments create situations in which
trafficking flourishes406.

Migrant women and girls are uniquely

vulnerable to abuse and exploitation. With a
greater likelihood of entering into low-status
jobs, such as domestic service, migrant women
often face human rights violations. An
International Labour Organization study reports
that half of foreign female domestic workers
interviewed said they were or had been victims
of verbal, physical or sexual abuse407.

In the context of any discourse on migration
and trafficking, what needs to be seen is how
secure is the movement – physically,
emotionally and structurally. How vulnerable
are the women and children to exploitation?
How is their ‘labour’ used? The access to
resources and the structural position within the
family and community, both at the point at
origin and the places to which they migrate, are
required to be examined. This is particularly
significant when we want to understand
trafficking. It is inequalities, discrimination and
violence within the home, during the journey
or movement and at the sites of work, that make
the women and children vulnerable and
susceptible to being coerced, deceived and
violated.

Characteristics of social exclusion are
reinforced by tradition and institutionalized in
politics, education, health and access to
development resources. Social exclusion based
on gender is a major contributing factor to the
risks of being trafficked. In India, as in many
other parts of the world, gender-based
discr imination is perpetuated and

Figure 8: Reasons for Migration During Last Decade

Source: Census of India, 2001.

405 Coomaraswamy, Radhika, 2000. op. cit. 43. p. 14,  para 35
406 ibid. p. 19, para 54
407 The State of the World’s Children, 2007 – Women and Children, The Double Dividend of Gender Equality, UNICEF.

Chapter 3,  p. 47
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institutionalized in the family, community and
political sphere408.

Understanding why those vulnerable to
trafficking migrate in the first place and how to
make migration a positive experience is key to
addressing the risks mobile populations face.
The links between human trafficking and
migration theory are not well understood or
explored, and consequently the role migration
management can play in addressing trafficking
has been largely ignored by policy makers and
development planners alike409.

Human trafficking involves movement and is
part of a migration experience - the trafficked
person moves from one place and travels to
another.

 
This does not necessarily involve

movement across borders. However, such
movement for the purposes of trafficking should
not be confused with voluntary migration,
which may result in many benefits as well as
involve risks. For example, many attempts to
address trafficking have resulted in limitations
being placed on women’s migration. In the long
run this has driven the trafficking process
further underground and “. . . a trafficked
person’s status as an illegal migrant is often a
very effective tool in the hands of traffickers,
leaving the migrant vulnerable to further
coercion and abuse”410.

In order to tackle the issue of trafficking, we
need to make clear conceptual distinctions of
the different elements involved. Neither should
voluntary migration be collapsed into
trafficking, nor should prostitution be seen as
the only site where trafficking and violence
takes place. To offer any long term solutions,
the administrative policy will have to map out
broad trends in migration and livelihoods and
document case studies and village / area
profiles. The broad macro factors – economic /
social / political that are leading to new trends
and patterns of migration and changes of

livelihood patterns need to be studied and
understood. Clearly there are different kinds of
migration and different dimensions that we need
to delineate and focus on.  Links between
trafficking and migration illustrate the need to
adopt a multifaceted, but comprehensive
approach to understanding the process in India.
Examining where victims come from, end up
and the nature of their exploitation provides
only partial insight: it is also necessary to
determine vulnerability factors and strategies
to build resistance to such forces.

VII. Traditional and Religious Practices

Certain traditional practices such as Devadasi,
Jogin, Venkatisin and such other forms of
dedicating women to Gods and Goddesses and
the practice of prostitution by them are found
in some states such as Andhra Pradesh,
Karnataka, Maharashtra etc. This system has
been in existence for years as a result of
traditional beliefs, ignorance, illiteracy and in
cases even poverty411. The poor and illiterate
are mislead by false theories such as God’s
ordain etc and dedicate their children to the
pursuit of such practices. These practices have
been prohibited by law through statutes such
as the Karnataka Devadasi (Prohibition of
Dedication) Act, 1982; the Andhra Pradesh
Devadasi (Prohibition of Dedication) Act, 1988.
Besides these customs, there are certain
communities such as Bedia, Nats, Kanjar, Dholi,
etc. in which the profession of prostitution is
traditionally accepted. These communities were
traditionally entertainers or performers. The loss
of traditional means of livelihood due to the
spread of modern forms of entertainment forces
many in these communities to allow the
exploitation of their women and girls412. As
mentioned earlier, poverty is a cause behind the
practice of prostitution in these communities
also. However, as observed by one study, “while
poverty clearly emerges as the immediate cause

408 Asian Development Bank, 2002. op. cit. 13. p. 35, para 123
409 Ibid. p. 10, para 36
410 USAID May 1999, Cited in The Asia Foundation, Population Council -  Horizons “Prevention of Trafficking and

the Care and Support of Trafficked Persons, February 2001.  p 11
411 See Gaurav Jain’s v. Union of India: AIR 1997 SC 3021, Para 27 at p. 3036-37
412 Department of Women and Child Development, “REPORT OF THE COMMITTEE ON PROSTITUTION, CHILD

PROSTITUTES, AND CHILDREN OF PROSTITUTES AND PLAN OF ACTION TO COMBAT TRAFFICKING
AND COMMERCIAL SEXUAL EXPLOITATION OF WOMEN AND CHILDREN”, Department of Women and
Child Development, Ministry of Human Resource Development, Government of India, 1998
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behind the practice, it is not the driving force
that sustains it. It is a middleman’s exploitation
of a cultural belief, which is sustaining the
practice and accounts for its spread.”413

Districts bordering Maharashtra and Karnataka,
known as the “devadasi belt,” have trafficking
structures operating at various levels. The
women here are in prostitution either because
their husbands deserted them, or they are
trafficked through coercion and deception414

VIII. Trafficking: A Lucrative Trade

Trafficking is a lucrative trade with low
investment and high monetary gains415.
Trafficking generates billions of dollars
annually. It has been pointed out that it generates
approximately US $ 10 billion per year next
only to arms and drugs416.

IX. Other Reasons

Besides the abovementioned reasons for the
vulnerability of certain groups to trafficking,
various studies have cited other reasons also as
factors that contribute to vulnerability. Some
studies note that certain environmental factors
can also make people vulnerable to
trafficking417. One study points out that
whenever there have been droughts or floods
with attendant damage to crops, a number of
women were forced to prostitution to maintain
their families418.

Another reason cited as leading to trafficking
is the lack of birth registration. According to
the UNICEF handbook419, when children are
without a legal identity, it is easier for traffickers
to hide them and difficult to monitor and trace
disappearances.

B. FACTORS WHICH PERPETUATE
TRAFFICKING

Besides the factors that cause trafficking or
make people vulnerable to trafficking, it is also
essential to pinpoint the factors that contribute
to the perpetuation or continuance of trafficking.
Some of the factors that lead to the perpetuation
or continuation of trafficking may be the same
as factors that cause trafficking; however of
these some might play a more important
role in the perpetuation of trafficking than in
causing it420.

In order for a problem to be resolved effectively,
the first step is acknowledging the existence of
the problem. Justice A.S Anand points out that,
the problem of trafficking in women and
children is both real and present. One of the
reasons why it has continued to flourish is the
efforts of the authorities to brush the problem
under the carpet and not even admit of its
existence. Unless we identify a problem, there
is no way that steps can be taken to tackle the
same421.

413 Gathia, Joseph, 1999. op. cit. 29.
414 Donna M. Hughes, Laura Joy Sporcic, Nadine Z. Mendelsohn and Vanessa Chirgwin Coalition Against Trafficking

in Women, FACTBOOK ON GLOBAL SEXUAL EXPLOITATION Available at: http:// www.uri.edu/artsci/wms/
hughes/india.htm

415 Goel, Aruna   “VIOLENCE AND PROTECTIVE MEASURES FOR WOMEN: DEVELOPMENT AND
EMPOWERMENT”, Deep and Deep Publications, Delhi, 2004

416 Dall’Ogio, Luca, Permanent Observer to the United Nations, Speech to General assembly, 12 th Octobar 2004,
quoted in UNICEF “COMBATING CHILD TRAFFICKING: A HANDBOOK FOR PARLIAMENTARIANS” at
p. 7

417 Large-scale migration and consequent trafficking of girls has been reported after the cyclone disaster in Orissa, and
after the earthquake devastated Latur in Maharashtra, India. In the aftermath of the Tsunami of December 2004 in
the Indian Ocean, there was a fear that children particularly those separated from parents, will be trafficked and
exploited. International agencies adopted protection measures to prevent widespread abuse. Nonetheless many
incidents of commercial sexual exploitation of children were reported from almost all the countries affected by the
Tsunami. Recently, there were reports, that women of families affected by the tsunami have entered into prostitution,
as they were not left with any source of livelihoods. These incidents underline the increased vulnerability of
women and children to exploitation due to  natural calamities.

418 Goel Aruna , 2004. op. cit. 71. and also Jagori Report, 2004. op. cit. 51. p. 7
419 UNICEF, 2000. op. cit. 16.  p. 18
420 For instance, as mentioned earlier, according to Dr. Mukherjee, governmental/political/legal and general factors

are the factors to which recurrence and continuance of prostitution are largely attributable. Mukherjee, K.K, 1989.
op. cit. 10.

421 Anand, A. S. “Key note address at National Seminar on Trafficking in Human Beings on 27 October 2005 at India
Habitat Centre”. Available at http://nhrc.nic.in/speeches.htm#AT%20INDIA%20HABITAT%20CENTRE
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Some studies have attempted to enlist the factors
that contribute to the perpetuation of trafficking.
According to the NHRC study422 insufficient or
inadequate penalties, minimal chances of
prosecution, the relatively low risks involved,
corruption and complacency, invisibility of the
issue, failure of governments in providing
adequate services for victims - all play a role in
perpetuating trafficking. The study further
points out a view which is not often highlighted
which is that people who protest against
trafficking are often the minority. It is a difficult
fight because everyone is united.

The study by Mukherjee attributes the
recurrence and continuance of trafficking
largely to the factors classified as legal/
governmental/political factors and general
factors423. The legal / governmental / political
factors, include, inter alia, non implementation
of laws, ineffectiveness of ITPA, 1956, delay
in rendering justice, poor rehabilita tion
programs, lack of coordination among the
enforcement agencies, prosecution and the
judiciary and the lack of deterrent punishment.

A synopsis of the factors that contribute to the
perpetuation or continuance of trafficking is
presented below.

Identifying the problem: First and foremost
is the fact that the problem of trafficking is
not identified or acknowledged even though
it is real and present.

Improper Implementation of law,
Inadequate Penalties, Delays  and
Minimal Chances of Conviction: Other
factors that contribute to the continuance of
trafficking include non-implementation of
laws, inadequate penalties, delays in
rendering justice and minimal chances of

convictions. Gomes points out that the
inherent lacunae in the Act [Immoral Traffic
(Prevention) Act, 1956] makes it almost
impossible to establish the prosecution case
against the offenders since it is based on
evidence that is difficult to establish in courts
of law424. He also points out that due to the
lack of enough prosecution witnesses, 90 per
cent of the cases under the Immoral Traffic
(Prevention) Act end in acquittal as the
burden of proving the case beyond all
shadows of reasonable doubt lies on the
shoulders of the prosecution425. Das observes
that a conviction is secured on rarest of rare
occasions. Due to lack of witnesses, delays
in the criminal justice system and defective
investigations, the case under the provisions
of the Immoral Traffic (Prevention) Act are
not proved. “The negligible conviction rate
all over India has encouraged persons to
commit further offences”426.

Non co-operation between the enforcement
authorities and corruption have also been
identified as reasons for the perpetuation of
this offence.

Non-Seriousness about the Issue: The
issue of human trafficking is a low priority
job for the Indian Police and law
enforcement agencies427. The NHRC study
on trafficking, which interviewed 852
officials found that a staggering 80.1 per cent
admitted that trafficking causes received low
or no priority. Among the reasons given for
this were being busy with other activities and
having no time for trafficking cases and
trafficking not being a serious issue unlike
other grave crimes.428 Investigations are
confined to the perceived scene of the crime
with efforts seldom being made to locate the
trafficker, conspirator, financier etc429.

422 NHRC, 2003. op. cit. 2. Chapter 2,  p. 11
423 Mukherjee, KK, 1989. op. cit. 10.
424 Gomes Lawrence, “THE IMMORAL TRAFFIC PREVENTION ACT, 1956: A DETAILED DISCUSSION”, Criminal

law Journal, Vol. 110, March 2004, pp. 88-91
425 Gomes Lawrence, “HOW TO CONDUCT INVESTIGATION OF A CASE UNDER THE IMMORAL TRAFFIC

PREVENTION ACT, 1956 AND PROPER DESIGNING OF THE PROSECUTION CASE”, Criminal law Journal,
Vol. 110, May 2004, pp. 158-160

426 Das, Durga Pada “SOME HIGHLIGHTS ON THE PREVENTION OF TRAFFICKING IN CHILDREN AND
PROTECTION OF CHILDREN IN INDIA”, Criminal law Journal, Vol. 108, November 2002, pp. 348-351

427 Sharma, N.K , “TRAFFICKING IN HUMAN BEINGS”, CBI BULLETIN, Vol. 11 (1), 2003, January, pp. 49-51
428 NHRC, 2003. op. cit. 2. Chapter 18, p. 265
429 Nair PM, “COMBATING TRAFFICKING IN WOMEN AND CHILDREN”, CBI Bulletin, Vol. 10 (4) April 2002,

pp. 24-29
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Perpetuation of bonded labour system: In
the context of bonded labour, it has been
observed that the perpetuation of the bonded
labour system could be traced to mainly
economic compulsions arising out of
unemployment, indebtedness, and rural
poverty, coupled with the caste system,
social customs and traditions430.

Another factor pointed out by the NHRC
study on trafficking is that the people who
protest against the problem are in the
minority431. A study notes that in many areas,
children or young women without prospects
leaving with traffickers is seen as a viable
survival strategy for poor families and
therefore, they do not support prosecution432.
This is not considered to be a wrong or
harmful by the families. The same study
points out, “In cases where families or
guardians push women and girls into
trafficked circumstances, many do not
rationalise this as harmful, as they are
considered chattels of their fa ther or
guardian and further protection from the
community would be inappropriate433”.

Reasons for continuance in prostitution:
Some commentators have also identified
certain factors due to which persons who
have been forced to take to prostitution
continue in the profession. One study points
out that “women and girls are more likely to
suffer from stigmatization once they return
to their communities form such experiences,
and have fewer options for alternative
survival strategies. Hence the traffickers can
increase their control over and isolation of
trafficked persons through the fear of such
further victimization”434. Another report
identifies some of the reasons why a victim
finds it extremely difficult to get out of the
situation in most cases. The main reason is

the strong network of the trafficker and his
accomplices and the muscle power they
employ in keeping the victim in their
clutches; also in certain cases, sheer lack of
education and awareness prevents her from
taking the plunge to escape from the den.
She fears that she would not be able to
identify the correct rail or bus route to reach
her native place435. In Gaurav Jain v/s Union
of India436 , it was noted from the Mahajan
Committee Report that, “those who want to
remain in prostitution have given absence
of alternative source of income; social non
–acceptability; family customs; poverty; ill
health and their dependencies as the reasons
and thus, they want to continue in
prostitution as the last resort for their
livelihood. They do not like to remain in the
red light area and the profession but lack of
alternative sources of livelihood is the prime
cause of their continuation in
prostitution”437. It may be pointed out again
that the focus in this case was on prostitution
and not trafficking as such.

C. TRAFFICKING VIS-À-VIS
PROSTITUTION

Anti-trafficking laws have been historically
associated with efforts to combat prostitution,
and therefore, many anti-trafficking laws focus
primarily or exclusively on trafficking for
prostitution. Trafficking and prostitution are
increasingly being used interchangeably. This
falsely and dangerously equates the two.
Although, closely inter-linked the two must be
distinguished as below438:

Prostitution is one of the sites into which
women and children are trafficked.
Trafficking is also done for other ultimate
purposes, not only to sell women and/or

430 Reddy YR Hargopal, “BONDED LABOUR SYSTEM IN INDIA: CAUSES, PRACTICE, THE LAW”, Deep and
Deep Publications, Delhi, 1995 p. 23

431 NHRC, 2003. op. cit. 2. Chapter 2, p. 11
432 Asian Development Bank, 2002. op. cit. 13. p. 15, para 50
433 Ibid. , para 48
434 id
435 Pandey, et. al. 2003. op. cit. 18.
436 AIR 1997 SC 3021
437 Paragraph 22, at p. 3035.
438 Bhattarcharjya Manjima, REPORT ON TRAFFICKING IN SOUTH ASIA: A CONCEPTUAL CLARITY

WORKSHOP, Anandgram, New Delhi, 29th July- 1st August, 1998.
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children to brothels. It has a much wider
scope, and can take a woman/child into
bonded labour, begging, camel jockeying,
organ trade etc.

Trafficking is the coercive and exploitative
process or mechanism of which prostitution
is one of the possible sites to which this
process takes the trafficked.

The element of choice is important to the
difference between the two. Trafficking by
definition refers to movement through
physical force, duping, deception and other
fraudulent means. Prostitution on the other
hand, as a source of livelihood may have
been a conscious choice of many of the sex
workers, or even if it was not a choice to
begin with, it is now that is, many women
choose to continue with it.

What is the result of equating trafficking and
prostitution439:

With globalization and liberalization, and
rapidly changing markets and governments,
new forms of trafficking and new sites to
which women are being trafficked are
evolving. These will not be taken into
consideration if trafficking is reduced to just
prostitution. There is a need for a more
inclusive, more open definition of trafficking
to accommodate these new forms.

Trafficking gets reduced to only one of its
outcomes, glossing over a ll the other
complex forms of trafficking.

One ends up criminalizing prostitution.
Trafficking (force) is a criminal activity but
prostitution per se is not a criminal act.

By equating the two, one moves away from
the focus of exploita tion or profit by

coercion and / or deception as being the
prime motive for trafficking.

By limiting trafficking to prostitution,
trafficking as a critique of development
models gets diluted. It gets thrown into the
moral arena,  and crucial linkage with
economic policies, national income, labour
markets, tourism, political connections and
profits all get subsumed.

D. JURISPRUDENCE OF
VICTIMOLOGY

One of the fine developments given adequate
recognition to by the Legislature as well as the
Judiciary in India today is to give respect to the
developing Jurisprudence of Victimology.
Victimology has an important role in the realm
of criminal jurisprudence. The word
‘victimology’ is interestingly derived from the
Latin word ‘victima’ meaning an aggrieved
person, and the Greek root ‘logos’.440

Victimology is basically study of crime441 from
the victim’s point of view. It aims at intensive
understanding of the victim-offender
relationship, investigates the victim’s share in
crime causation and examines the ways and
means to protect the victims before commission
of crime. It may also be referred to as the science
of study of the relationship between victims and
violators of law or offenders.442. The object of
punishment is not to merely shelter and reform
the criminals but is also oriented to the need to
enable all citizens to participate in the
restoration of law and order.443 The term
‘Victimology’  was coined in 1949 by an
American psychiatrist, Frederick Wertham, who
used it for the first time in his book The Show
of Violence in which he stressed the need for a
science of victimology444.

439 ibid
440 42nd REPORT OF LAW COMMISSION OF INDIA (INDIA PENAL CODE), 1971. p. 52
441 [C]riminality and criminal behaviour is a bye product of the prevailing socio-political-economic milieu and can be

explained as a bio-social phenomenon emerging, inter alia, from differential association and conflict of interests.
Vibhute K.I., VICTIMOLOGY: AN INTERNATIONAL PERSPECTIVE, Cochin University Law Review, 1990,
p. 145.

442 Bhatt J.N  Justice, STATUS OF VICTIMOLOGY (I)’, 2000 Cri.L.J. Journal/5.  p. 65
443 Dr. Bajpal Kaushal Kishor, THE HISTORY OF COMPENSATION OF THE VICTIMS OF CRIME, Cri L.J (2006)

26
444 Fattah Ezzat, “Victimology: Past present and future”. Available at: http://www.erudit.org/revue/crimino/2000/

v33/n1/004720ar.pdf+Response+to+family+violence+and+sexual+assault,+paper+by+Fattah+Ezzat,+1982+
Volume+5&hl=en&ct=clnk&cd=
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I. Who is a Victim?

The concept of victim dates backs to ancient
cultures and civilizations, such as the ancient
Hebrews. Its original meaning was rooted in the
idea of sacrifice or scapegoat- the execution or
casting out of a person or animal to satisfy a
deity or hierarch. The term victim is lacking
descriptive precision. It implies more than the
mere existence of an injured party, in that
innocence or blamelessness is suggested as well
as a moral claim to a compassionate response
from others.

According to the United Nations Declaration
of Basic Principles of Justice for Victims of
Crime and Abuse of Power445, a victim includes
any person who, individually or collectively, has
suffered harm, including physical or mental
injury, emotional suffering, economic loss or
substantial impairment of his fundamental
rights, through acts or omissions that are in
violation of criminal laws operating within the
member states, including those laws proscribing
criminal abuse of power.

A person would be considered a  victim,
irrespective of whether the perpetrator is
identified, apprehended, prosecuted; or
convicted; and irrespective of any familiar
relationship between the perpetrator and the
victim. The term victim also includes, where
appropriate, the immediate family of the
dependents of the direct victim and the persons
who have suffered harm in intervening to assist
the victim in distress or to prevent victimization.
The above said criteria is applicable to
everyone, irrespective of race, age, colour,
nationality, religion, language, political or other
affiliation, cultural belief or practices, property,
birth or family status, ethnic or social origin,
disability and nationality.

The term ‘crime victim’ generally refers to any
person, group, or entity who has suffered injury
or loss due to illegal activity. The harm can be

physical, psychological, or economic.446 This
definition appears to be quite exhaustive and
can include not only victims of crime, but also
victims of traffic offences, victims of natural
calamity, victims of business community,
victims of pollution and also voluntary victims,
drug addicts and the persons committing
suicide.

Although, doubts may exist as to whether drug
addicts, alcoholics and prostitutes are offenders
or victims, in any case it is all too easy to forget
the possibility of self-victimization. The
relatives of the victims may be co-victims.447

This notion assumes importance in view of the
fact that often victims of trafficking who are
commercially sexually exploited and are pushed
into prostitution, are sometimes often treated
as ‘criminals’ rather than as victims. For
example, this is reportedly been the case in
India, where the Immoral Traffic (Prevention)
Act, which does not make prostitution, per se,
illegal, but targets solicitation, enticement,
procuring, living off the earnings of prostitution,
keeping a brothel, detaining persons in premises
where prostitution is practiced, etc., has been
most apparently invoked against sex workers448.

II. Role and Rights of the Victim

The State discharges the obligation to protect
life, liberty and property of the citizens by taking
suitable preventive and punitive measures
which also serve the object of preventing private
retribution so essential for maintenance of peace
and law and order in the society. However, the
system as has been set up by the State is heavily
loaded in favour of the accused and is
insensitive to the victims’ plight and rights. The
criminal justice system today is basically
concerned with the accused, whether it is their
conviction,  treatment, reformation or
rehabilitation. The purpose of the criminal
justice system appears, at present, to be confined
to the simple object of ascertaining guilt or
innocence of an accused449.

445 GA Res. 40 / 34 of 29 November 1985
446 Eres Edna, Roeger Leigh & Connell Michael O, VICTIM IMPACT STATEMENTS IN SOUTH AUSTRALIA,

INTERNATIONAL VICTIMOLOGY: SELECTED PAPERS FROM THE 8th INTERNATIONAL SYMPOSIUM,
PROCEEDINGS OF A SYMPOSIUM, held on 21-26 August, 1994.

447 Schneider Hans Joach im, VICTIMOLOGY: BASIC  THEORETICAL CONCE PTS AND PRACTICAL
IMPLICATIONS, Indian Journal of Criminology and Criminalistics, 1990 Jan- Jun, 10, p. 1-19.

448 Coomaraswamy, Radhika, 2000. op. cit. 43. p. 12, para 24
449 Justice Malimath Committee Report on REFORMS OF CRIMINAL JUSTICE SYSTEM, Vol. 1, 2003. p. 24, para 2.3



211

KSL

Victims of crime are important players in
criminal jus tice administration both as
complainant / informant and as witness
for the police /  prosecution. Despite the
system being heavily dependent on
the victim, criminal justice has been concerned
with the offender and his interests almost
subordinating or disregarding the interests of
victim450.

The role of the victim of a crime in the present
criminal justice system is restricted to that of a
witness for the prosecution – even though he or
she is a person who has suffered harm –
physical, mental, emotional, and economical
and the impairment of his fundamental rights.
Since the central object of the legal
process is to promote and maintain public
confidence in the administration of justice,
there is an urgent need for giving a well-defined
status to the victim of crime under  the
criminal law451.

Prajwala v/s Union of India & Others452 is a PIL
filed by an NGO, Prajwala  before the
Supreme Court submitting a joint proposal of
National Legal Services Authorities and
Prajwala to implement Victim Protection
Protocol in India.  The Solicitor General
appearing on behalf of the Union of India has
prayed for some time to respond to the said joint
proposal. The State Governments will also file
their respective responses within the prescribed
period.

III. Concerns with Respect to ‘Victims’ of
Trafficking

Third party or parties benefit / profit:
these include all those benefiting as the
trafficked persons pass through the hands of
a chain reaching from the point of
recruitment to the point of use of their labor.
All are direct perpetrators of the crime of
human trafficking. Several studies confirm
cases where the victim’s family members
and relatives collude with traffickers in order

to receive payment. Understanding
the benefit for family members or
other guardians of trafficked persons
is more complex, but has to be taken into
account as enforcement measures are
designed.

Identification of victims: Identifying where
trafficked victims are from or the
circumstances under which they have arrived
at their destination point is challenging. For
example, in India  many Bangladeshi
victims insist on reporting their domicile to
be West Bengal, as they believe that
this will protect them against penal action
for illegal migration to India . As
communities that share a common language
and culture it is difficult to refute these
claims453.

Determination of ‘risk factors’: Links
between trafficking and migration illustrate
the need to adopt a multifaceted, but
comprehensive approach to understanding
the process in India. Examining where
victims come from, end up and the nature of
their exploitation provides only partial
insight: it is also necessary to determine
vulnerability factors and strategies to build
resistance to such forces.

Timely rescue and rehabilitation: If
victims are rescued before they have been
exploited too severely the probability of
being accepted back into their communities
is much higher – if that is the choice of the
victim. However, the biggest challenge – is
the timing and mechanisms by which
victims can be returned to their family if
appropriate while avoiding further
victimization454.

Concerns post – rescue: Once a victim or
survivor of trafficking has been rescued, they
are faced with a new set of challenges. In
many cases return to their places of origin is
difficult if not impossible. Social stigma

450 Id. . p. 82, para 6.9.1
451 Justice Anand A.S., “RIGHTS OF VICTIMS OF CRIME: NEED FOR A FRESH LOOK”, R.V.Kelkar Memorial

Lecture delivered in Faculty of Law, University of Delhi on 30th  April 2005.
452 2006 (9) Scale  531
453 Asian Development Bank,2002. op. cit. 13. p. 27, para 87
454 Ibid.  p.  61, para 232
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from their families and communities is
enormous, especially for CSWs. Many
survivors chose to leave their communities
anyway, and have little desire to return
unless the causes for their exclusion or
estrangement have been resolved – for
example abuse within the home, conditions
of poverty with no livelihood choices.

Non – provision of compensation in the
legal framework: Currently, there are no
provisions in the legal framework to provide
compensation to victims of trafficking. The
importance of an adequate compensation in
rehabilitating the victims can never be
undermined in view of the fact, that often
family support and backing may be missing
for survivors of sexual trafficking. In cases
of victims of trafficking for non-sexual
purposes, the conditions that caused
trafficking in the first place may have
remained unchanged, thus pushing the
victim back into trafficking.

Secondary Victimization: The criminal
justice system often causes “Secondary
Victimization” of the victims of trafficking
during investigation and prosecution in the
following ways:

Police indifference - when the
complainants / or the victim’s family are
told to hush up the matter.
Insensitive and adverse questioning by
the police and the lawyers, who may
harbour a ‘guilty victim syndrome’ – a
feeling that the victim has somehow
“asked” to be victimized.
Embarrassing and intimidating questions.
Uncomfortable and insecure or hostile
environment at the police stations and
courts often involving close proximity to
the offender (whether related or a
stranger).
Lack of clear, simple explanation of
proceedings and decisions to the victim.
Fear resulting from real or imagined
intimidating threats, and acts by offender
or his family.

Crime vis-à-vis Human Rights Approach:
Any efforts to understand and analyze the
problem of trafficking would remain
incomplete if it is approached from the point
of view of prevention of crimes only. Human
rights approach should remain the sine qua
non of any mechanism against trafficking in
persons. Therefore, it  is necessary
that any approach should equally focus on
the effects on the victims of trafficking and
their rights as reflected in various human
rights and other instruments under
international law.

Victims of Intra – Country Migration: In
the process of dealing with the problem of
trafficking, the victims of trafficking are
treated as violators of law, therefore as
“illegal”. However, it is necessary that they
should be understood as victims of the
problem and hence should not be re-
victimized by national laws and policies.
This re-victimization results primarily from
the existing national immigration laws,
which classify the victims of trafficking as
illegal immigrants because they enter into
the country without proper immigration
documents. Therefore, there is a need for
making a distinction between victims of
trafficking and other categories of illegal
immigrants455.

Access to justice and fair treatment: The
best interests of the victims may be protected
only when the law would provide adequate
recognition to the rights of the victims,
which today are taken to be subordinate to
those of the accused. Victims need to be
informed of their rights in seeking redress
through various mechanisms.

As stated by Justice Krishna Iyer456, “It is a
weakness of our jurisprudence that victims of
crime and the distress of the dependents of the
victim do not attract the attention of law. In fact,
the victim reparation is still the vanishing point
of our criminal law. This is the deficiency in
the system, which must be rectified by the
legislature”.

455 ESTABLISHING COOPERATION AGAINST TRAFFICKING IN WOMEN AND CHILDREN, Asian – African
Legal Consultative Organization, 2004. Available at: http://www. trafficking-2004.pdf

456 Rattan Singh v/s State of Punjab:  (1979) 4 SCC 719
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E.  END – NOTE

Several factors are responsible for causing trafficking in women and children; many
factors functioning in combination with one another. Whichever legal frame-work
or policy is formulated to tackle the issue of trafficking, it will have to take into
consideration the inherent factors that propel some people into the web of trafficking
while leaving others out of it.

Existing studies have firmly established the linkage between migration and
trafficking. The fact that a vast majority of trafficking episodes start after migration
or movement from one place to another has already begun validates the need to
look at what causes people to move, and why they are vulnerable to being trafficked
during movement. This is a starting point to understanding the factors contributing
to human trafficking.

There are numerous indicators to suggest that a trafficking victim usually undergoes
further‘re-victimization’ when it is confronted by a callous and indifferent criminal
justice system. The crisis is further aggravated, when trafficking victims of
commercial sexual exploitation are themselves treated as criminals instead of victims.
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Trafficking in women and children is arousing
concern worldwide.  Many factors have
contributed to the expanding trade in human
beings, whether for sexual exploitation or for
labour and services or for activities such as
forced marriage, adoption, organ trade, camel
jockeying or begging. Alarm bells started
ringing when it was realized that transnational
organized criminal syndicates were behind
trafficking which had generated for such
criminal syndicates, earnings comparable to
those in the clandestine drugs trade or illicit
supply of arms. In India, the young age at which
victims are now trafficked – some as young as
8 or 10 years, is also an additional cause for
concern.

Traffickers need to be apprehended, prosecuted
and suitably punished. For this to happen, law
to prevent trafficking must focus on the
trafficker – usually a chain of traffickers that
lure the victims, transport them to an unknown
cities and force them into submission so that
they are then exploited by the traffickers, with
no available avenues of escape. The abuse,
violence and humiliation suffered by the victim
who is held in slave-like captivity, are a gross
violation of their human rights. Any serious
attempt to prevent such a crime and to prosecute
and punish the criminal must start with an
effective law against trafficking. Immoral
Traffic Prevention Act, 1956 as amended in
1986 must be used along with the relevant
provisions of the Penal Code in an effective way
if we wish to make any dent in the prevailing
traffic. The law needs drastic changes and
improvement. But till it is suitably amended the
least one can do is to use the existing law
properly and implement its existing provisions
in an effective way.

Unfortunately, crimes under the Act are seldom

CHAPTER VI

CONCLUSIONS AND RECOMMENDATIONS

registered. Investigation seldom focuses on
traffickers including brothel keepers, pimps and
touts. Many states have not appointed special
police officers under Section 13 of the Immoral
Traffic Prevention Act for dealing with offences
under the Act; nor has the Central Government
appointed adequate number of trafficking police
officers. Non-official advisory bodies
contemplated under Section 13(3) are non-
existent.

Judicial officers routinely deal with victims of
exploitation as offenders “caught” soliciting.
Little thought is given to their rescue from the
clutches of traffickers and their rehabilitation
as normal human beings.

Combating trafficking in India is especially
challenging due to its myriad complexities and
variations.  The initial challenge lies in
changing the mindsets of the key
protagonists, such as civil society,
particularly students as they are the future
leaders of the country; enforcement agencies;
and the judiciary that sometimes trivialize
trafficking and perceive it as prostitution,
“the oldest profession”457.

The multi-causal nature of trafficking, and the
size and cultural diversity of India’s population,
demand multiple customizations for addressing
each form of trafficking. The clandestine nature
of trafficking and the resultant paucity of data
add to the challenge. The erosion of border
barriers by globalization, technology, and
improved communication has inadvertently
facilitated the trafficking networks.

The suggestions and recommendations included
in this chapter are not exhaustive, though efforts
have been made to identify the important issues
and list out the suggestions and

457 Judicial Handbook on Combating Trafficking of Women and Children for Commercial Sexual Exploitation, UNICEF
& Ministry of Women and Child Development, 2006. Chapter 1, p. 4
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recommendations that are required to address
them.

A. A HUMAN RIGHTS PERSPECTIVE

To address trafficking, the first and foremost
requirement is to recognize the human rights
violations involved. The commonly prevalent
paternalistic ‘law and order perspective’ and the
predominantly moralistic ‘welfare perspective’
have to be substituted by a ‘human rights
perspective’. This approach is holistic,
participatory and rights-based, with an
underlying commitment to ensure human
dignity. Every action and initiative, whether it
is a policy, programme or project, should be
oriented towards the best interests of the
trafficked victim/ survivor and for the protection
of a vulnerable prospective victim. Therefore,
all such activities have to be built upon the basic
substratum of human rights, which, in turn, will
also be the yardstick for the efficacy or utility
of the concerned initiative.

To successfully combat trafficking in persons a
three-pronged approach involving prevention of
trafficking, prosecution of traffickers and
protection of human rights of trafficked persons
is required.  Any efforts to understand and
analyze the problem of trafficking would remain
incomplete if it is approached from the point of
view of prevention of crimes only. Thus, it is
felt that human rights approach should remain
the sine qua non of any mechanism against
trafficking in persons.

B. RECOGNITION OF ALL TYPES
AND FORMS OF TRAFFICKING

What is entirely missing from the legal and
policy framework in India is the complete
NON-RECOGNITION of the various types
and forms of trafficking. The commonplace
understanding of trafficking as akin to
‘prostitution’ is one of the major reasons why
the human rights violations  inherent in
trafficking are never understood. This certainly
calls for a “demystification” of the term. The
complexity of the phenomenon, its
multidimensional nature, its rapid spread and
the confusion surrounding the concept outlines
the need for a deeper comprehension and an in-
depth understanding.

Literature on trafficking in India is dominated
by the issue of commercial sexual exploitation,
so much so that trafficking as a distinct separate
crime does not get highlighted. At times it is
almost reduced to insignificance in comparison
to commercial sexual exploitation. Even though
there seems to be considerable information
available, one is unable to form a picture which
reflects the reality of trafficking in women and
children in India.

An acknowledgement of the various types of
trafficking other than for sexual purposes will
help dealing with the problem in an all pervasive
manner.

Effective and realistic anti-trafficking strategies
can only be based on accurate and current
information, experience and analysis. It is
essential that the law making and law enforcing
agencies involved in developing and
implementing these strategies have and
maintain a clear understanding of the issues.

C. UNDERSTANDING THE CAUSES
AND VULNERABILITY FACTORS
LEADING TO TRAFFICKING

Poverty in combination with other factors is a
major motivation for countless people,
especially women and children in India to seek
alternative means for survival, some of which
involve movement away from their
communities, putting them at risk of being
entangled in trafficking episodes. These risks,
common to many regions of the world, are
compounded in India by large gender gaps and
limited child protection, creating vulnerabilities
that traffickers of many kinds (including other
family members) can exploit.

In order for effective mechanisms to be
identified to combat trafficking or even for the
existing mechanisms to be effectively
implemented in curbing trafficking, it is
essential to identify the causes of trafficking or
the factors that make people vulnerable to
trafficking. There are a number of factors and
reasons that can be said to increase vulnerability
to or be the root cause of trafficking.

The “push and pull factors”, the “supply and
demand factors” require an in-depth
examination and understanding for tackling
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trafficking in all its forms. The specific
vulnerability factors that make some people
more susceptible to trafficking compared to
other similarly situated people will help
frame exclusively targeted policies for the
group which is most “at risk”.

D. ENSURING A COMPREHENSIVE
LEGAL FRAMEWORK

The lack of specific and / or adequate legislation
on trafficking at the national level has been
identified as one of the major obstacles in the
fight against trafficking. There is an urgent need
to harmonize legal definitions, procedures and
cooperation at the national and regional levels
in accordance with international standards. The
development of an appropriate legal framework
that is consistent with relevant international
instruments and standards will also play an
important role in the prevention of trafficking
and related exploitation.

The Immoral Traffic (Prevention) Act, 1956 in
its present form along with the relevant
provisions of the Indian Penal Code, 1860 have
completely proved ineffective in dealing with
trafficking and protecting women and child
victims.

E. DEFINITION OF TRAFFICKING

The paradoxical element of The Immoral Traffic
(Prevention) Act, 1956 is that despite claiming
to ‘prevent immoral traffic’; it simply does not
define and explain trafficking. Besides, this
legislation deals only with trafficking and
commercial sexual exploitation, that is,
prostitution of women and children as a result
of their trafficking. This law therefore, needs
to comprehensively define trafficking in
accordance with the Trafficking Convention,
1949 and the SAARC Convention on
Trafficking and address the problem holistically
to include all kinds and types of trafficking.

The complexity of trafficking, the links with
visceral issues such as commercial sex work and
exploitation of children, and the politics of
migration management has meant that there is
much contention over the definition of
trafficking and the types of policies and
programming that would effectively combat this
serious crime and affront to basic human rights.

All practices covered by the definition of
trafficking such as debt bondage, forced labour
and enforced prostitution, forced marriage,
adoption, organ transplant, etc., should also be
criminalized.

The definition should be all-encompassing to
include all types of violation of human rights
and dignity and should include even customary
activities which are exploitative, e.g.,
‘dedicating a child’, and similar customs
prevalent in certain places. All such activities
of trafficking should be covered by the Act. The
Goa Children’s Act, 2003 which is the first
legislation in India, although a state law, to have
taken the lead in defining and explaining ‘child
trafficking’ can be used as a model for defining
trafficking. At the core of any definition of
trafficking should be the recognition of the fact
that it is non-consensual and exploitative. Such
a definition should provide for trafficking of
both male and female children for any type of
exploitation.

F. NEW LEGISLATION ON
TRAFFICKING

The present study amply proves that instances
of trafficking are assuming alarming
proportions. It has also been emphatically
concluded that India does not have specific laws
to deal with these horrific crimes committed
against women and children. The ITPA, 1956
is plagued with gaps and lacunae. It is, therefore,
the need of the day to have in place a new,
comprehensive legislation specifically dealing
in a holistic manner with all aspects of child
sexual abuse and sexual exploitation.

Legislation should cover all types of
trafficking: The new law should make specific
provisions to deal with all types / forms of
trafficking, such as trafficking for prostitution,
forced labour, domestic work, debt bondage,
forced / fraudulent marriages, illicit adoptions,
begging, camel jockeying, organ transplant,
trafficking due to culturally sanctioned
practices, trafficking for purposes of child sex-
tourism, child-pornography and paedophilia.

Legislation should provide definitions of
important concepts: Each of the aspects
associated with trafficking should be defined
comprehensively.
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Legislation should make provision for
protection of young boys: The new law ought
to be ‘gender neutral’ and should also
comprehensively deal with the trafficking of
young boys, for both sexual and non-sexual
purposes, which is hitherto been a neglected and
ignored subject.

Legislation should prescribe for ‘victims’ to
be treated as such: Trafficking victims,
especially those who are involved in
prostitution should not be treated as accused
under the law.

Legislation should prescribe stringent
penalties for trafficking of children: All
crimes of trafficking against children should be
made punishable under the provisions of the
new law by providing stringent, rigorous and
deterrent punishments.

Prescription of punishments should be
relevant to the diverse facets of trafficking:
Whilst laying down punishments the law should
take into consideration various aspects of
trafficking such as, the gravity of the offence,
the age of the victim, and the relationship (if
any) of the offender to the victim, etc.

(a) Heinous and grave offences should draw
stringent penalties.

(b) Younger the child victim, harsher should
be the penalty.

(c) Trafficking by a known family member
should attract more severepenalties.

Legislation should make provision for Extra
territorial jurisdiction: An offence of
trafficking should have a universal jurisdiction.
A crime by anybody in India should be made
triable in the country he/she belongs to, subject
to the doctrine of dual criminality. Similarly,
any crime of trafficking, if committed by an
Indian national anywhere in the world, will be
deemed to be an offence and should be tried by
any court in India (which is otherwise
authorized to try an offence under this Act).

Legislation should make compulsory
provision for compensation: The law should

make specific and compulsory provision for
compensation to the victim of trafficking of any
kind. The compensation should include
not only monetary expenses incur red,
but a lso exemplary compensation for the
harm done, as well as compensation in
the form of health care, education facilities, job
opportunities, etc.  Section 357 of the
Criminal Procedure Code, 1973 allows for
limited compensation to victims, to be
recovered from the convicted offender. In cases
of custodial rape, by invoking the obligation of
the state to protect its citizens, the Supreme
Court had directed the state to pay
compensation458 . The Supreme Court has also
directed the setting up of a Criminal Injuries
Compensation Board459. The High Courts also
have been vested with inherent powers under
Section 482 Cr. P. C. to make such orders as
necessary to secure justice.

In People’s Union for Civil Liberties v/s
Union of India and Other460, a case on
trafficking of children for labour, the
Supreme Court ordered a compensation of
Rs. 2,00,000/- (Rupees 2 lakhs) to be paid
to the brother of a child who was trafficked
for labour and later beaten to death by the
trafficker. The Court also ordered Rs.
75,000/- to be paid to three other boys who
were trafficked.

For example, in Cyprus, under Article 8 of
the Combating of Trafficking in Persons and
Sexual Exploitation of Children Law of
2000, victims of exploitation have a right to
claim special and general damages from their
perpetrators. In assessing general damages,
courts can take into account the extent of
exploitation, the benefit the offender derived
from exploitation, future prospects for the
victim and the extent to which the victim’s
prospects have been adversely affected by
the offence. Courts can also award punitive
damages where appropriate. Factors taken
into account include the extent of
exploitation and the relationship between the
perpetrator and the victim461

458 P. Rathinam v/s State of Gujarat: 1994 SCC (Cri) 1163; Arvinder Singh Bagga v/s State of U.P.: 1994 6 SCC 565
459 Delhi Domestic Working Women’s Forum v/s Union of India: (1995 1 SCC 14)
460 1998 (8) SCC 485
461 Judicial Handbook, 2006. op. cit., Chapter 13, p. 58
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G. PROCEDURAL LAWS

Insensitive and callous police, public
prosecutors, lawyers, and courts sometimes
cause “secondary victimization” of a victim of
trafficking when the criminal justice system is
set in motion.  It is imperative to devise
imaginative ways in which new technology can
be harnessed to lessen the terror for women and
children who have been victims of trafficking.

Video – taping of testimony: The benefit of
video taping a trafficking victim’s statement is
that it would limit the strain imposed on the
witnesses who are required to provide detailed
testimony about confusing, embarrassing and
frightful incidents of physical, sexual, and
emotional abuse in an intimidating,
confrontational and often hostile court-room
atmosphere. Another advantage afforded is the
opportunity for the victim to answer delicate
questions about the trafficking abuses in a more
controlled, less stressful and less hostile
environment462.

Use of Closed Circuit Television or Video-
Conferencing:  In India, recording of evidence
by way of video-conferencing vis-à-vis Section
273 Cr. P. C. has been held to be permissible by
the Supreme Court in the case of State of
Maharashtra v/s Dr. Praful B. Desai463. Video-
conferencing was resorted to in a PIL filed by
NGO Prajwala464 in a case where women who
had been victims of trafficking had been
repatriated back to their homes.

In camera trial: There is no specific provision
under ITPA, 1956 for in camera trial, whereas
it is available in rape cases under the Indian
Penal Code. All cases of trafficking should
mandatorily be in camera trials. Section 327 of
the Cr. P. C. which provides for in camera trials
for rape cases should be extended to cases under
ITPA, till such time a new legislation is enacted.
This saves the victim from publicity, from
intimidation and thereby, protects her rights

The criminal justice system should be victim-
friendly, sensitive to the rights of the victims
and also proactive in ensuring their dignity and
human rights. Victim-friendly procedures ought
to be made part of the procedural law, by
developing it into a code.

I. VICTIM ASSISTANCE
PROGRAMMES

The law should have specific Victim Assistance
Programmes. The principles of criminal justice
begin with the victims and survivors. In the
present system, the emphasis and orientation is
only on the prosecution of the accused and not
on justice delivery to the victims or the family
members. Victims are considered only as
witnesses and nothing more. There is no specific
attention to the victim’s welfare, remedies,
redressal, security and rights. This calls for a
paradigm shift to a human rights approach.

J. MIGRATION VIS-À-VIS
TRAFFICKING

While trafficking normally involves migration,
migration does not always involve trafficking.
It is important to refrain from telescoping
together the concepts of trafficking and illegal
migration. At the heart of this distinction is the
issue of consent. This distinction is significant
for potential anti - trafficking interventions.
Given that trafficking may occur either in a
person’s original home base (often a rural
community) or in a subsequent work site (often
an urban area), interventions to combat
trafficking should cover both locations.
Interventions should also recognize that for each
individual case, the factors that create the need
or desire to migrate and the vulnerability to
being exploited by traffickers during migration
might be quite different.

Links between trafficking and migration
illustrate the need to adopt a multifaceted, but

462 The Law Commission Report has suggested a similar provision in respect of child victims of sexual abuse. The
same can be effectively applied to women and child victims of trafficking. 172 nd Law Commission Report on
REVIEW OF RAPE LAWS, 2000. Chapter 2, Para 11. There should be a provision either in the Cr. P C or in the
Evidence Act to the effect that a minor who has been assaulted sexually, should not be required to give his / her
evidence in the presence of the accused as it will certainly traumatize the minor. Steps should also be taken to
provide an appropriate and safe environment in which the child can recover.

463 (2003) 4 SCC 601 p. 603
464 Crl.M. 1467/04 in Crl.W. 532/1992
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comprehensive approach to understanding the
process in India. Examining where victims come
from, end up and the nature of their exploitation
provides only partial insight: it is also necessary
to determine vulnerability factors and strategies
to build resistance to such forces.

Measures to prevent trafficking should be
counterbalanced by support for providing safe
migration options and recognition of the
importance migration plays in increasing the
survival options of both women and men and
their families. Government programmes and
international efforts relating to migration and
the subsequent trafficking should be developed
in cooperation with non-governmental
organizations. In their areas of work, NGOs can
create a data-base on existing and new migrants.
This data base of information can be used by
the NGOs to establish contact with the migrants
and / or their families, promote awareness of
trafficking activities in that area and maintain
vigilance jointly with the police.

J. RESCUE, REHABILITATION /
REPATRIATION

If trafficked persons are rescued before they
have been harmed too severely, the probability
of being accepted back into their communities
is much higher. This also means the traffickers
can be identified and cases are pursued
immediately. Subsequent to the rescue of the
victims, safe (and, to the extent possible,
voluntary) return should be guaranteed by both
the receiving State and the State of origin.
Sometimes victims, especially those who have
undergone grave sexual abuse and exploitation
do not want to return to their countries /
communities and families due to a feeling of
guilt, shame and fear of stigmatization and
social exclusion and rejection. In such cases,
trafficked victims should be offered legal
alternatives to repatriation in cases where it is
reasonable to conclude that such repatriation
would pose a serious risk to their safety.

As noted by the Special Rapporteur465, there is
a need to move from a paradigm of rescue,
rehabilitation and deportation to an approach

which is designed to protect and promote
women’s human rights, in both countries of
origin and countries of destination. Although
some women may be traumatized by their
experiences and may, on a case-by-case basis,
desire counseling and support services,
overwhelmingly it is not “rehabilitation” that
women need. Rather, they may need support and
sustainable incomes. Therefore, government
measures to address trafficking must focus on
the promotion of the human rights of the women
concerned and must not further marginalize,
criminalize, stigmatize or isolate them, thus
making them more vulnerable to violence and
abuse466.

K. PREVENTION AND INTERVENTION

Prevention of trafficking has to be multi-
dimensional, addressing a vast range of policies
and programmes with the purpose of putting a
stop to trafficking. Preventive measures against
trafficking should be proactive, precautionary,
protective and deterrent. The factors that
generate demand for exploitative commercial
sexual services and exploitative labour should
be investigated and strong legislative, policy and
other measures to address these issues should
be adopted.

Since poverty is one of the root causes, although
not the only cause of trafficking, community-
based poverty reduction programming plays an
important role in trafficking prevention,
particularly if those already identified as at risk
are included. Increasing the livelihood options
for those with few resources (particularly
women) are vital to ensure those most
vulnerable are prevented from falling into the
trap of trafficking networks. However,
addressing issues of poverty alone is not
sufficient to prevent trafficking. It is also
important to strengthen community and societal
resources and build social protection and
resistance to withstand the temptations offered
by traffickers and “easy” income from
commercial sexual exploitation. Programme
building on partnerships between civil society
and state agencies provide multi-dimensional
approaches to trafficking prevention programs.

465 Coomaraswamy, Radhika, INTEGRATION OF THE HUMAN RIGHTS OF WOMEN AND THE GENDER
PERSPECTIVE - VIOLENCE AGAINST WOMEN, 2000. pp. 28 & 29, para 88

466 Ibid. p. 34, para 114
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Prevention programmes and strategies should
also be specially oriented to the demand areas,
the transit  points and the destinations.
Additionally,  factors  that lead to social
disintegration of families and communities also
need to be addressed.

AWARENESS RAISING and EDUCATION
of the groups that are most susceptible to
trafficking are the two key components of any
intervention strategy for preventing trafficking.
Furthermore, programmes to increase the status
of women and girls and address other
discriminatory traditions can help build
collective efforts to combat trafficking.
Awareness-raising programmes must be aimed
at vulnerable groups, parents, school teachers,
community leaders, employers, lawyers, police,
public officials, law enforcement agencies, and
the general public on issues of trafficking,
gender discrimination, women and child rights,
victim’s support, and rehabilitation. A primary
requirement for long-term rehabilitation, and to
prevent re-entry into trafficking is to have an
alternative source of income along with
acquisition of skills and basic capacity building
(education).

Trafficking interventions can be classified into

three main categories under the following
framework:

11.6. The SAARC Convention, under Article
8, has already identified several measures to
prevent trafficking in women and children,
which include: (a) Training and assistance to
the concerned author ities for effective
investigation and prosecution, (b) Sensitizing
law-enforcement agencies and the judiciary, (c)
Setting up of bila teral mechanisms,
(d) Regular exchange of information in
respect of agencies, institutions and
individuals involved in trafficking, identifying
the modus operandi and the routes used by the
traffickers. Sharing of information, including
fingerprints, photographs, police records,
conviction records and methods of operation of
those involved in trafficking, (e) Initiating
necessary measures within the countries for
supervising the employment agencies to prevent
trafficking under the guise of recruitment, (f)
Focused prevention and development efforts in
the source areas of trafficking,  and (g)
Promoting awareness through media and other
channels on the problems and causes of
trafficking. These measures should be
immediately complied with by all SAARC

Figure 9: Trafficking Prevention Framework

Source: COMBATING TRAFFICKING OF WOMEN AND CHILDREN IN SOUTH ASIA, Asian Development Bank,
2002. p. 54, para 195
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countries affected by trafficking.

L. REGIONAL INITIATIVES AND CO-
OPERATION AMONG COUNTRIES

Compatible legislation should be enacted in all
the SAARC countries so that there are no
problems, contradictions or lacuna.
Tighter border patrolling and sealing of porous
borders should be done to prevent illegal
migration, smuggling and trafficking.
Developing procedures and protocols for the
conduct of proactive joint investigations by law
enforcement authorities.
Strengthen information networking between
NGOs, between States and between SAARC
countries.
It should be ensured that victims of cross border
trafficking are voluntarily and successfully
repatriated and traffickers extradited.

M. TRAINING AND CAPACITY
BUILDING NEEDS OF
STAKEHOLDERS AND LAW
ENFORCEMENT AGENCIES

Although there is evidence to suggest that
trafficking in persons is increasing in India, few
traffickers have been apprehended. More
effective law enforcement will create a
disincentive for traffickers and will therefore
have a direct impact upon demand.

Capacity building of Law Enforcement
Agencies: Sensitization and training for law-
enforcement agencies, especially those working
at the border areas and police stations, is one of
the vital stratagems in the prevention and
intervention of trafficking. Any capacity or
institution building of law enforcement
mechanisms should incorporate gender
aspects and understanding of child rights
protection issues. The capacity of law
enforcement agencies to arrest and prosecute
those involved in trafficking as a preventive
measure should be reinforced. This includes
ensuring that law enforcement agencies comply
with their legal obligations. The practical value
of providing incentives to law enforcement
officials and others to come forward to report
traffickers should be seriously considered by
the government.

Considering the multi-sectoral aspect of the
issues, processes and responses to trafficking,
the tra ining schedules of administra tive
officials, police officers, prosecutors, judicial
officers, welfare officers, correctional officers,
etc. should include a module on anti-
trafficking activities. It could also focus on
drawing the required attention in addressing
these issues and all related aspects of human
rights arising therefrom. This calls for
developing training modules and schedules
which would be appropria te for the
requirements of the concerned agency. Law
schools can play a stellar role in preparing
curriculum for training and training manual
for all the law – enforcement agencies.

Capacity building of NGOs: NGOs can assist
the government in performing various activities
ranging from awareness raising, rescue and
rehabilitation, and developing training packages
on human and child rights to convening
workshops for judges, public prosecutors, and
lawyers in enforcement of legislation. NGOs
can be enormously effectual in developing
awareness and education campaigns regarding
trafficking to be conducted through the mass
media and community education programmes.

Capacity building of victims: Apart from
rescue, rehabilitation and / or repatriation of
victims, the following issues concerned with
capacity building of victims to EMPOWER
them and to prevent their further entrapment
into trafficking ought to be looked into by the
government, civil society and NGOs:

Legal assistance to victims.
Compulsory provision of counseling, both
legal and psychological.
Vocational and skill development activities.
Involving them in social justice education
and raising awareness to issues  of
trafficking in their own communities,
provided they wish to return to their
communities and families and wish to be
identified as victims of trafficking of any
form whatsoever.

N. ROLE OF ADVOCACY

The role that advocacy and campaigning
strategies can play in influencing government
policy and in raising public awareness, and the



222

KSL

impact this can have in protecting children
should not be undervalued. Raising public
awareness at all levels, including through public
information campaigns and advocacy, both of
the dangers and negative impacts of trafficking,
and of assistance available to victims.

O. CONSEQUENCES OF
TRAFFICKING

The outcome of trafficking is another area
where little or no research or data collection
has been undertaken. The following areas may
be explored for further investigation:

Social Consequences

Trafficking, as manifested in India, exploits
and perpetuates patriarchal attitudes and
behavior that in turn undermine efforts to
promote gender equality and eradicate
discrimination against women and girls. The
continued tolerance for human rights abuses
against women and children in their own
families and communities also hinders
efforts to address these concerns and to
promote the rule of law.

Economic Consequences

Economic losses to communities  and
governments are enormous if considered in
terms of lost returns on human or social-
capital investments. The cost of countering
criminal trafficking activities puts additional
stra in on already limited government
resources for law enforcement. Vast amounts
of potential income from trafficked labour
are lost in “hidden” sectors such as
commercial sex work or is expropriated by
criminal traffickers and diverted out of the
formal economy. As sending, transit, and
receiving countries seek to stem trafficking
and human smuggling activities,  the
economic benefits of safe migration should
not be ignored.

Health Impacts and HIV/AIDS

Trafficked persons have often faced extreme
psychological stress that in turn leads to
trauma, depression and, in some cases,
suicide. A trafficked woman or child may
have been exposed to isolation, fear, sexual
abuse, rape, and other forms of physical and

mental violence. Emotional stress is usually
compounded by constant fear of arrest and
public stigmatization, making the thought of
returning home fearful. These harms are both
short term and long term. Women and
children located in the commercial sex sector
either trafficked or otherwise, face higher
risk of contracting sexually transmitted
diseases (STDs), HIV/AIDS, tuberculosis,
and other diseases. Increased incidence of
HIV/AIDS is also believed to have led to an
increasing demand for younger commercial
sex workers, who have higher probability of
being free of disease. Tragically these false
notions are creating a market demand for
younger girls even below 12 years of age.

P. INSTITUTIONAL MECHANISMS

I. THE ROLE OF THE STATE

Department of Women and Child
Development

The National focal point for combating
trafficking in women and children in India
at the national level is the Department of
Women and Child Development (DWCD),
of the Ministry of Human Resource
Development. DWCD has counterpart focal
points in each State government. Among its
manifold activities, the Department has also
been mandated to implement a National Plan
of Action to suppress trafficking in the
country.

National Human Rights Commission
(NHRC)

The NHRC is a statutory body that performs
the functions assigned to it under the
Protection of the Human Rights Act. It
promotes research in the fields of human
rights as part of its strategies. On the request
of UNHCR, a Focal Point has been set up in
the Commission in 2001 as part of the
Human Rights of Women, including matters
relating to Trafficking. It has conducted an
extensive multi-centric Action research on
Trafficking in Women and Children in India
with UNIFEM.

National Commission for Women (NCW)

The National Commission for Women
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(NCW) is a statutory body that has supported
the effort with regard to the protection of
the rights of women. The commission’s
mandate is to safeguard the rights and
interests of women by running legal
awareness programs, looking into
complaints regarding the violation of
women’s rights, examining the non-
implementation of laws as well as non-
compliance with policy guidelines,
providing relief to women by taking up their
concerns with the appropriate authorities,
conducting r esearch, undertaking
investigations, etc. The NCW also has the
powers of a civil court when investigating
any case provided for by the NCW Act 1990.
Combating the trafficking of women is one
of its main areas of priority.

The Commissions For Protection of Child
Rights Act, 2005467

The Preamble to the Act declares that it is
‘An Act to provide for the constitution of a
National Commission and State
Commissions for Protection of Child Rights
and Children’s Courts for providing speedy
trial of offences against children or of
violation of child rights and for matters
connected there with or incidental there to’.
The National and the State Commissions have
been provided extensive powers and are to
perform numerous functions under the Act.
The legislation further provides for setting up
of Children’s Courts for the purpose of
providing speedy trial of offences against
children or of violation of child rights.

The enactment of this Act, meets the long
standing demand for the creation of National
and State Commissions for the protection of
rights of children, on the lines of the National
Human Rights Commission, National

467 Received the assent of the President and published in the Gazette of India on January 20, 2006.
468 Dr.Konrad, H. (2004) Official speech delivered at the conference Alliance Against Trafficking in Persons, Vienna,

Austria

Commission for Women, and the National
Commission for Minorities. Despite the passage
of this law the National / State Commission(s)
for Children are yet to be set-up by the
government. The same is the fate of Children’s
Courts mandated by the law.

II. ROLE OF NGOs

Major NGO activities relate to rescue,
rehabilitation, and reintegration; community
surveillance systems; awareness programs for
all stakeholders, training and counseling; tracing
parents and guardians; and family counseling.

Additionally, their activities include awareness-
raising (through mass information campaigns,
rallies, street theater, workshops, seminars,
education and communication materials, peer
education in the workplace, education during
other social mobilization activities in the
village); community empowerment to prevent
vulnerability to being trafficked; social
mobilization through group formation with
capacity building and community support
systems for people in difficult circumstances;
improvement of livelihood opportunities
through income generation, vocational training,
micro-credit, cooperatives; and safe migration
initiatives through information, support, and
health assistance for migrants.

III. ROLE OF MEDIA

The media has a large role to play in preventing
trafficking. The media can make the public
aware of their rights and, thereby, generate and
augment human potential against exploitation.
It can promote various government schemes
addressing the vulnerability factors. The media
strategy should cover print and electronic media
at the national and regional levels so as to
achieve the widest outreach possible for anti-
trafficking awareness.

“The question is no longer: What can be done about human trafficking but
rather how we can do more and do it better. There is no time to lose or waste468.”
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Beggar : Bhikari

Begging : Bheekh

Bonded Labour : Bandhua Mazdoori

Bonded Labourer : Bandhua Mazdoor

Brothels : Kothas

Buying / Selling : Bikri

Child Marriage : Bal Vivah

Choktis : Is the local name given to places in Rajasthan where labourers,
most of whom who have migrated from the rural areas, assemble
in the early mornings, to provide their services to contractors
who come looking for casual, daily – wage labour in their work
sites.

Clients of Prostitutes : Grahak

Commercial Sex Work : Deh Vyapar
Dedication of young girls to

the temple / deity : Devdasi, jogin, bhogam, patram, sule, deuki.

Illicit Intercourse : Ganda Kaam / Kharab Kaaj

Madams / brothel owners : Gharwalis

Mukadam : Contractor who provides work to labour.

Naata : Practice of ‘bride price’ in Rajasthan, where traditionally in some
communities the father of the bride was given a certain ‘price’
for the services of his daughter by the groom. If the woman
wished to change partners at a later stage, it was possible to
negotiate for this change in ‘attachment’ as long as the man with
whom she was to go would pay a negotiable price to the groom
and the father. In today’s context this has become a cultural mode
in enabling trafficking and exploitation.

New Girl in Brothel : Maal

Seth : Contractor who provides work to labour.

Trafficked Woman : Bazaru

Traffickers : Dalal

Trafficking : Dalali

Virginity / Chastity : Achuti

GLOSSARY OF TRAFFICKING TERMS
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INTRODUCTION

The People’s Republic of Bangladesh, located
in the region of South Asia and bordering India
and Myanmar, was part of the British Indian
Empire until 1947. It became a separate
province of Pakistan on August 14, 1947, when
the Sub-continent was partitioned into two
independent sovereign dominions, India and
Pakistan. Bangladesh broke away from Pakistan
and emerged as an independent sovereign state
after a bloody liberation war in 1971.

Bangladesh is one of the poorest and least
developed countries in the world. Women
constitute nearly 50 percent of its population.
Various indicators reveal that the status of
women is much lower than that of men.1

Traditional socio-cultural practices limit their
opportunities in education, skill development,
employment and participation in the overall
development process. Women and girls are
manifestly subjected to discrimination and
exploitation of various forms. In Bangladesh,
the major factors in the way of women’s
perpetual deprivations, discrimination and
exploitation are age old adverse customs,
traditions, social norms, lower literacy among
women, misinterpretation of religious sanctions,
lack of technical and vocational training
facilit ies, impact of male domination,
discriminatory laws etc. Patrilineal inheritance
and ownership of land is a constraint to women’s
independent rights in land. In the context of
agrarian economy of Bangladesh, land provides
social status and political power as well as
economic security. Lands are mostly owned by
men and thus women are deprived of this right.
Traditional property ownership system and law
of inheritance almost alienates women from
proprietorship making women helpless
dependents of the men. Lack of women’s
independent rights in property negatively
impacts on women’s access to income-earning
opportunities and intra-household relations in
Bangladesh.2

Bangladesh is a patriarchal society. The gender-
based discrimination as such originates at home,
and has been perpetuated and institutionalized
as a culture in the society. Women are socially
ignored and are given less priority with regard
to health, nutrition, education etc. As most of
the households in Bangladesh have limited
resources available, women and girls are
particularly subjected to discrimination as
compared to their male counter part in spending
for health, education and nutritional purposes.
In Bangladesh, boys under five years of age
receive 16 percent more food than girls of that
age group. The daily per capita calorie intake
for women (1599 K. Cal.) is lower than for men
(1927 K. Cal.).3  The average educational level
of women in Bangladesh is lower than that of
men. The literacy rate for women, 15 years and
above is 29.3 per cent compared to 51.7 per cent
for men of the same cohort.4 In number of school
years completed females lag far behind males
especially in rural areas. Many factors have an
influence on women’s educational
opportunities. Except for poverty, prevailing
cultural values and norms appear to have far
more significance in the low state of female
education. The bleak picture of literacy gap
between men and women eventually not only
reduces women’s scope for employment and
keep them unaware of socio-political and legal
issues of their development, but it also makes
them vulnerable to trafficking.

Early marriage of women, which is a reflection
of the low status of women, is a social custom
in Bangladesh. Since their economic value is
perceived as low, girls are considered a burden
on the paternal home. Most girls in Bangladesh
are married to men who are considerably older
than themselves. The age difference, averaging
seven years, confers an additional aura of
marital authority on the husbands. Women’s
productive value in Bangladesh society is
equated primarily with the dowry (property or
money brought by a bride to her husband’s
family). In many cases, dowry determines their

1 Zakir Hossain, ‘Strategies for Empowering the Women in Bangladesh’, The Chittagong University Journal of
Law, Bangladesh, Vol. IV, (1999), p.40

2 N. Kabeer, ‘Women, Wages and Intra-household Power Relations in Urban Bangladesh,’ Development and Change
Vol. 28 (2) , 1997, p. 298-299.

3 A. Rah man,  ‘Ban gladesh rallying Again st Poverty’ , S. I.: Social Watch. On-lin e available at : http://
www.socwatch.org.uy/1996/banglad.html

4 UNDP, Human Development Report 2001, p.212
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marriage prospects. If the dowry does not
correspond to what the bridegroom or his
parents demand, the marriage pact can be
broken off. The source of most domestic
violence including brutal killing of women in
Bangladesh is non-payment or non-fulfilment
of dowry promise by the parents or relatives of
bride.5  Domestic violence compels helpless
women in Bangladesh to migrate for work to
escape violence and thus it directly contributes
to trafficking of women.

In Bangladesh, significant number of children
is deprived of their basic rights and needs. Many
children predominantly from rural areas have
to recourse to employment for survival. In fact,
child labour is one of the major social problems
of Bangladesh. Poverty remains principal cause
of child labour and drives children to seek some
extra income, however small, to supplement the
family income. According to a survey conducted
by Bangladesh Bureau of Statistics in 2005,
there are 7.9 million child workers in
Bangladesh. The total number of working
children aged 5 to 17 years in the rural areas of
Bangladesh is 6.4 million whereas only 1.5
million children work in cities. Among these
children, 1.3 million are estimated to work 43
hours or more per week. 52 percent of these
workers were abused and scolded and 16.7
percent were physically abused.6 Most of the
children from poor families are deprived of
schooling as illiterate people are unable to
understand the importance of education and
prioritize income more than education. The
precarious conditions of circumstances of child
labour also make children vulnerable to
trafficking. Parents in rural areas sometimes
handover their children to the traffickers to
escape abject poverty.

BACKGROUND OF THE STUDY

Human trafficking and its commercial
manifestation occur worldwide and in a variety
of social settings. Human trafficking is one of
the most burning social problems that South
Asian countries are facing today. It is well

acknowledged that the problem of trafficking
is deeply rooted in social, legal and economic
structures of a state that influences vulnerable
group of people to be trafficked from their home
countries. Trafficking is also one of the greatest
deprivation of human rights of an individual
under international law and deprivation of
fundamental rights guaranteed under the
Constitution. Trafficking amounts to violation
of following rights: the right to integrity and
security of the person, the right to freedom from
torture and other cruel, inhumane or degrading
treatment, the right to freedom of movement,
the right to home and family, the right to health,
the right to education and the right to live like a
human being and not to be treated as
commodity. Apart from these, trafficked women
and children can also suffer from a multitude
of physical and psychological health problems.
In particular, women can suffer from
reproductive and other gender-specific health
problems, sexual exploitation and increased risk
of sexually transmitted diseases, including HIV.
Human rights are also violated in prosecution
against traffickers as traffic victims cannot
effectively participate in the justice system due
to fear or intimidation by the organised criminal
network of trafficking.

According to Sigma Huda, the UN special
rapporteur on trafficking, the concept of human
rights based anti-trafficking actions has two
elements: that human rights of trafficked
persons shall be at the centre of all efforts to
combat trafficking and to protect, assist and
provide redress to those affected by trafficking;
and that anti-trafficking measures should not
adversely affect the human rights and human
dignity of the persons concerned.7 Trafficking
in persons is increasingly perceived as crime
against humanity and as such the victims should
be treated as human being rather a national of a
particular country. On the other hand,
perpetrators of trafficking should be punished
in everywhere irrespective of his/her nationality.
Human rights perspective should also be taken
into consideration in repatriation of traffic
victim so as to ensure their safe migration,

5 NFSD, Women’s Health and Nutrition Security in Bangladesh, S.I. Novartis Foundation for Sustainable
Development, 2001 On-line available at: http://www.foundation.novartis.com/women_health_bangladesh.htm

6 ‘Baseline Survey to Determine Hazardous Child Labour Sectors in Bangladesh-2005’, Bangladesh Bureau of
Statistics, Dhaka, 2005.

7 Trafficking-An Issue of Concern, Special Bulletin December, 2004, BNWLA, Dhaka.
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security, privacy and minimum institutional
standards with a women and children friendly
atmosphere. Another important aspect of right-
based approach is that women and children
should be made aware of their rights guaranteed
under law and constitutions of the country so
that they can combat these problems
themselves. In Bangladesh, there is a low
societal recognition and acceptance that women
and children are holders of rights and their voice
must be heard.

In Bangladesh, trafficking is traditionally
viewed as a problem of ‘law and order situation’
rather than as a social problem or human rights
issue. Viewing trafficking as a human rights
perspective necessitates that combating
trafficking involves social, economic and legal
measures in any country. Human rights
approach can be very powerful tool behind the
anti-trafficking strategies as it can provide
underlying rationale to combat trafficking.
Human rights approach should be instilled in
both legal and institutional framework on anti-
trafficking. Human rights approach to combat
trafficking can confer the following advantages:

Firstly, it can afford greater level of protection
to the victims of trafficking under the legal
system of country of transit or country of
destination.

Secondly, as legal norm may be underdeveloped
or legal vacuum may exist in the absence of
national laws on anti-trafficking, human rights
approach can fill up the gap. Since some
category of universal human rights norms have
assumed the character of customary norm of
international law, victims may be entitled to get
protection under customary international law on
the protection of the traffic victim in the absence
of proper legal framework.

Thirdly, human rights approach offers a better
understanding of structural issues of the
problem of trafficking which constitutes a worst
human rights violation. Therefore, first and
foremost consideration is that any traffic victim
of trafficking needs to be treated as a human
being with corresponding rights.

Since trafficking occurs across the border of a
country, it is inevitably a cross-border problem
and hence, resolution of the problem requires
bilateral and regional cooperation of the states.
In most cases, trafficked persons have to resort
to legal system of another country in which he/
she has been trafficked. Corollary to this issue,
an investigation is needed to address the rights
of non-citizens under legal system of such state
to find out the level of legal protection available
to the victim of trafficking. In this regard, a
number of legal instruments such as
constitution, bilateral agreements, regional
instruments and international laws  and
convention need to be analysed.

Bangladesh is a country of origin for large
number of traffic victims. Amongst the traffic
victim, women are mostly trafficked for the
purposes of forced prostitution. But women and
children are also trafficked for domestic service,
organ trade, forced labour, using as camel
jockeys or for forced marriage. Cross border
traffic victims are very often subjected to
slavery like conditions and to serious physical
abuse. There is also internal trafficking of
women and children from rural areas to the
larger cities.

Trafficking in persons is a multi-faceted
phenomenon, related to various fields and
interests. As a cross cutting concern trafficking
in human beings is related to, among others,
migration, organised criminal elements, poverty,
prostitution, violation of human rights,
discrimination and violence against women,
gendered labour market, the rise of economic
inequality among the nations etc. The concept
and understanding of trafficking has taken many
twist and turns through the last century and
undergone fundamental transformation in 21st

century. With  the massive human rights
movement and the increasing international
consciousness and efforts to concretize and
operationalize  the human rights framework to
address many pressing issues that people around
the globe are facing, trafficking in persons has
emerged as a complex , but clear issue involving
multiple violations of basic human rights.8

Trafficking in human beings constitutes both a

8 Rina Sen Gupta, ‘Laws and Instruments for Addressing Human Trafficking as Violations of Human Rights’, paper
was presented at the Human Rights Summer School organized by the Empowerment through Law of the Common
People (ELCOP), Dhaka, (2003).
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cause and consequence of human r ights
violations. According to the former United
Nations High Commissioner for Human Rights
(UNHCHR), Mary Robinson, trafficking is a
cause of human rights violations as it violates
basic human rights, such as the right to life, the
right to dignity and security, the right to just
and favourable conditions of work, the right to
health, the right to equality and the right to be
recognised as a person before the law. It is a
consequence because it is rooted in poverty,
inequality and discrimination.9

Anti-trafficking approaches have been
historically associated with efforts to combat
prostitution, and therefore laws and policies
related to anti-trafficking focus primarily, if not
exclusively, on trafficking for prostitution.
Existing laws on anti-trafficking are also fraught
with conceptual ambiguities, and many
limitations and confusions on the definitions of
trafficking, which makes the legal framework
inoperative.

RATIONALE OF THE STUDY

Any definition of trafficking in persons
presupposes that it is a forced and illegal
transfer of human being from one place to
another for private gain. Needless to say,
trafficking amounts to denial of basic human
rights of a person, which is universally
understood and recognised. However, women
and children are disproportionately victims of
trafficking in any country. Trafficking is a global
problem. But it is also a regional and national
problem as it involves country of origin to
country of destination and in many cases also
transit country. Therefore, combating trafficking
problem requires concerted efforts of the
international community. Over the years,  a
significant number of international legal
instruments have been adopted to address the
problem. Similar efforts have been also
undertaken at the national level around the
world. Despite these measures, trafficking is
still widespread in many parts of the world.

Bangladesh is one of the poorest countries of

the world. Trafficking in persons is one of the
important social problems of Bangladesh.
Bangladesh is a country of origin of significant
number of traffic victims in the South Asian
region.

Traditionally, trafficking is seen as a criminal
activity and hence, usually legal measures are
prescribed to criminalise the trafficking and
penalise the traffickers. The traditional and
narrower approach can hardly address the wider
aspect of human rights violation involved in
trafficking. Therefore, conventional
understanding of trafficking merely as a
criminal offence can not fully comprehend the
wider social, economic and cultural context of
the phenomena of trafficking. The traffic
victims are usually deprived of the following
human rights:

Firstly, they can hardly access the justice system
in the country of destination to vindicate their
rights;

Secondly, they are engaged in various types of
inhuman activities against their will;

Thirdly, they can not voluntarily return to their
country of origin.

A human rights based approach to trafficking
problems is not only essential for true
understanding structural causes of trafficking,
but also is useful for undertaking preventive
measures and remedial steps for combating
trafficking.

OBJECTIVES OF THE STUDY

The phenomena of trafficking can be explained
by a number of complex and inter-related
factors: the demand side, supply side, political,
social, cultural, institutional and economic
factors.10 These factors are intertwined and
complementary. Combating trafficking involves
both punitive as well as preventive measures.
The punitive measures mainly refer to legal
action against traffickers in order to punish them
and deter potential offender. The preventive
measures include protection and rehabilitation

9 Ann Gallagher, “Trafficking and the Global Sex Industry: The Need for a Human Rights Framework” in Women
Rights are Human Rights,  Special Issue on Women’s Rights – Spring 2000, OHCHR, www.unhcr.ch/html/menu2/
womenpub2000.html

10 See, Demand Side of Human Trafficking in Asia: Empirical Findings, A Report of Regional Project on Combating
Child Trafficking for Labour and Sexual Exploitation, ILO, (2006), p. 14.
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of the victims of trafficking, research and
improvement of the relevant knowledge base;
awareness raising; social mobilisation; policy
formulation and capacity building for
stakeholders. The present study addresses
trafficking as a multi-dimensional issue having
wide ramifications of social, cultural and
economic context of a country.

A proper legal framework and its enforcement
is a central to the discourse of the prevention of
trafficking because inadequate legal measures
and lack of enforcement of existing legal
measures contribute to the trafficking problem.
But any legal framework on fight against
trafficking must be shaped by the human rights-
based approach. Thus, the main focus of the
study is human rights-based approach, which
appears as  a recurring theme.

The main objectives of the present study are
the following:

- identifying causes of trafficking in

Bangladesh;

- analysis of legal framework of crime of
trafficking in Bangladesh;

- critical appraisal of legal framework on
trafficking from human rights perspective;

- review of international standards on anti-
trafficking measures in the light of
international legal instruments on combating
trafficking;

-   focus on standards of procedure, enforcement
mechanism and implications of    the criminal
justice system of Bangladesh pertaining to
the crime of trafficking in the light of
international standards;

-  make a critical review of overall goals and
objectives of the anti-trafficking legal regime
of Bangladesh; and

- putting forward recommendations for anti-
trafficking strategies to make them more
effective.
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1.1 OUTLINE OF THE LEGAL
SYSTEM OF BANGLADESH

The present legal system of Bangladesh owes
its origin mainly to the 200-year British rule in
the Indian Sub-continent. Some elements of the
legal system are, however, remnants of the pre-
British period and can be traced back to Hindu
and Muslim administration.

Sources of Law in Bangladesh

Basic Law: The Constitution of Bangladesh,
which was adopted in 1972, constitutes,
together with fourteen amendments made so far,
the supreme law of the land. Article 7(2) of the
Constitution states, “This Constitution is, as the
solemn expression of the will of the people, the
supreme law of the Republic, and if any other
law is inconsistent with this Constitution, that
other law shall to the extent of the inconsistency,
be void.”

Legislation: The Constitution of Bangladesh
is supplemented by laws drafted and enacted
by or under the authority of Parliament. The
principal source of law in Bangladesh is
legislation.

Special Executive Legislation: The
Constitution of Bangladesh itself directly
empowers the head of the state, the President,
to make laws (rules, regulations, orders,
ordinances etc.) These laws have the same effect
and force as Acts of Parliament. It is important
to note that the President’s law-making power
is not unfettered; as and when laws are made
by Parliament, either the Presidential orders or
rules cease to exist or they continue to exist
provided that they do not conflict with laws
made by Parliament. The Constitution states that
the President may make rules or orders with
regard to certain matters (i) until Parliament
enacts to that effect and/or (ii) subject to the
provisions of any law made by Parliament.

Adversarial system of Adjudication: The

adjudicative process in Bangladesh is
adversarial or accusatorial in nature, as opposed
to the inquisitorial system that mainly exists in
civil law jurisdictions. Salient features of this
system are that the parties, through their
lawyers, play a dominant role in the judicial
process. The judge merely plays the role of an
umpire, occasionally intervening to keep the
litigants within the bounds of the rules. The
lawyers representing the parties in court present
the facts of the case, produce evidence, call
witnesses, examine and cross-examine them,
argue with the counterparts, point to the laws
applicable to the disputes and pursue decisions
by the courts with regard to the respective
parties. A judge merely evaluates the facts in
order to pass judgment on the basis of the
appropriate law. The predominantly party-
controlled adversarial litigation process in
Bangladesh is confrontational, and presupposes
a lesser degree of initiative and relative passivity
of the judges. The role of lawyers in common
law-based adversarial litigation in Bangladesh
is, therefore, more active and involves taking
far more initiative compared with the judges.

Judicial Precedents: Another striking
characteristic of the legal system of Bangladesh
is the predominance of judicial precedents or
case laws. Although laws are mostly statutory
in Bangladesh, precedents play an important
role in the legal system as regards certainty of
the law on the one hand, and timely change and
development of the law on the other. Article 111
of the Constitution recognizes the doctrine of
precedent. A precedent established by the
Appellate Division of the Supreme Court, the
apex court of Bangladesh, is binding on the
High Court Division of the Supreme Court and
all other subordinate courts and precedent
established by the High Court Division is
binding on all courts subordinate to it.

Judicial Review: Judicial Review is a
fundamental feature of the legal system of

Chapter One

OVERVIEW OF LEGAL FRAMEWORK TO COMBAT TRAFFICKING IN
BANGLADESH
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Bangladesh. The Constitution of Bangladesh
confers judicial review power on the higher
judiciary, i.e. the Supreme Court, to protect the
fundamental rights of the citizen, prevent
executive arbitrariness and compel government
officials to act in accordance with the law and
the principles of natural justice. All laws of
Bangladesh - whether Acts of Parliament,
delegated legislation or laws made under special
executive legislation - also have to pass the acid
test of judicial review if challenged regarding
their constitutionality. Within the scope of its
judicial review power, the higher judiciary of
Bangladesh can declare a law void if it is
inconsistent with the letter and spirit of the
constitution.

COURTS OF LAW IN BANGLADESH

The law courts of Bangladesh can be described
as constituting the principal forums for the
settlement of disputes. At the top of the hierarchy
of courts is the Supreme Court of Bangladesh.
Article 94 (1) of the Constitution provides that
there shall be a Supreme Court for Bangladesh
comprising the Appellate Division and the High
Court Division. The subordinate judiciary on
both the civil and criminal side has its legal basis
in the Civil Courts Act, 1887 and the Criminal
Procedure Code, 1898. There are some other
special laws, which provide the basis for some
special courts. The structure and general
hierarchy of the courts of law in Bangladesh are
shown in the diagrams alongside.

Criminal Appellate
Jurisdiction

Oritinal Jurisdiction
(for company and admiralty

matters)

Writ Jurisdiction
(Enforces Fundamental Rights
and provides judicial review)

Civil Appellate
Jurisdiction

District Judge’s Court and
Additional District Judge’s

Court

Joint District
Judge’s Court

Assistant
Judge’s Court

Chief Metropolitan Magistrate’s Court and
Additional Chief Metropolitan Magistrate’s Court

Other Metropolitan
Magistrate’s Court

Sessions Judge’s Court and
Additional Sessions

Judge’s Court

Assistant Sessions
Judge’s Court

Magistrate’s Court

First Class
Magistrate’s Court

Second Class
Magistrate’s Court Court

Third Class
Magistrate’s Court Court

The Supreme Court of Bangladesh
Appellate Division

(Hears appeals from the High Court Division)

The Structure of the Judicial System of Bangladesh



241

KSL

Labour Appellate
Tribunal

Administrative
Appellate Tribunal

Appellate
Tribunal

Environmental
Appeal Court

Labour Court Administrative Tribunal Special Tribunal Environmental Court

Special Jurisdiction Courts and Tribunals

Money Loan
Court

Family
Court

Conciliation
Boards

Village
Court

Juvenile
Court

Court of Special
Judge

Important to note, so far six major cities in
Bangladesh have been declared metropolitan
cities by the government. Magistr ates
administering criminal justice in these
metropolitan cities are called Metropolitan
Magistrates, whereas Magistrates discharging
judicial functions in non-metropolitan cities and
towns are called Magistrates. Magistrates have
been divided into three tiers (First Class, Second
Class and Third Class) on the basis of their
powers to meet out punishment and or impose
penalties. In case of courts and tribunals having
special jurisdictions which have no special
appellate instance can appeal to the next higher
instance within the regular hierarchy of courts.
Appellate instances are amenable to writ or
revisional jurisdiction of the High Court
Division.

1.2 LEGAL FRAMEWORK TO
COMBAT TRAFFICKING IN
BANGLADESH

1.2.1. Introduction

The legal framework of any country consists of
Constitutional provisions and substantive and
procedural laws enacted by legislative or
executive authorities and international treaties,
covenants, conventions and declarations signed
and/or ratified by that sta te. While the
Constitution, hard and soft international laws
signed and/ratified by a given country and

substantive laws enacted both by the legislative
and administrative authorities set the normative
framework; the adjective or procedural laws and
Constitutional remedies facilitate enforcement.
Bangladesh is party to many international and
regional instruments dealing with various
aspects of trafficking, yet most of them are not
directly applicable as Bangladesh follows
dualist theory in applying international law in
state territory.

Trafficking of persons and related activities can
be prosecuted under several national laws of
Bangladesh which include Constitutional
provisions, specific laws related to trafficking
and general laws – both substantive and
procedural. Several of these laws date back to
colonial period. Available statutes with direct
implication to trafficking in women and children
are:

1.2.2 Constitutional Provisions

Although none of the Constitutional provisions
has defined the term trafficking, the following
matters have direct and indirect bearing on
trafficking:

The Constitution of the People’s Republic of
Bangladesh provides  that the state shall adopt
effective measures to prevent prostitution and
gambling. By undertaking the responsibility to
prevent prostitution, Bangladesh Constitution
has identified prostitution an anti-social act.11

11 Article 18 of the Bangladesh Constitution
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Article 19 declares that state shall endeavour
to ensure equality of opportunity to all citizens.
This article further declares that “state shall
adopt effective measures to remove social and
economic inequality between man and
woman............” The statement about removal
of social inequality between man and woman
is crucially important in the context of seriously
gender-biased Bangladesh society. Gendered
cultural practices, gender discrimination and
violence against women in families and
communities lay the ground for trafficking.
Ensuring equal opportunity for and removal of
social inequality between man and woman has
so far remained constitutional rhetoric.

Many counter-trafficking studies have identified
lack of education as one of the major causes of
trafficking. The Constitution provides that state
shall adopt effective measures for the purpose
of and extending free and compulsory education
to all children to such stage as may be
determined by law.12 Pursuant to this provision
Bangladesh Government has enacted the
Primary Education Act, 1990 which obliges the
parents to send their children to school. As a
stra tegy for promoting female education,
Bangladesh government has undertaken some
realistic measures including massive
motivational work and incentive programmes.
Primary education has been made free and
compulsory. Food for education programme
introduced as incentives for attending school
at primary level has  been very recently
substituted by providing stipends to every
student. In order to increase the number of girl
students at the secondary level and prevent them
from dropping out, the government of
Bangladesh introduced stipends for girl students
under the Female Education Scholarship
Project, operating since 1982 as a local initiative
and assisted by the USAID, The Asia
Foundation and the Norwegian Agency for
Development Cooperation (NORAD). Women

with even a few years of basic education can
make a significant contribution not only for
themselves but also for the society as a whole.
A recent impact study on female education in
Bangladesh conducted by NORAD covering
780 girls who received stipends in 1986 -1992
under the Female Education Scholarship Project
shows, inter alia, delays up to 25 percent in the
age of marriage, more females employed with
higher incomes, decrease in the amount of
dowries and more confident and aware females
deeply involved in socio-economic
development.13 Thus female education has
magical power to prevent women from being
vulnerable to trafficking.

By incorporating the provision on protection of
life and liberty of every person, the constitution
has provided a basis for legal framework to
combat trafficking.14 ‘Life’ within the meaning
of Article 32 of the Constitution means
something more than mere animal existence.15

Right to life includes the right to live
consistently with human dignity and decency.16

The meaning of ‘Life’ also includes the right to
freely move about and mixing and co-mingling
with fellow human beings.17 Liberty, on the
other hand, encompasses a wide range of things.
It means the right of an individual to be free in
the enjoyment of all his/her faculties; .............to
live and work where s/he will.18 The term
“Liberty” under law extends to all those
conducts which an individual is free to pursue
and which cannot be restricted except for a
proper governmental purpose.19  The act of
trafficking of persons for any purpose deprives
the victim of personal liberty to make decisions
about his/her life establishing a condition of
slavery and servitude. Trafficking in persons is
one of the most despicable forms of violation
of human dignity and decency.

Article 34 (1) of the Constitution has guaranteed
the right against exploitation by explicitly

12 Article 17 (a) of the Bangladesh Constitution
13 World Bank, Bangladesh Female Secondary School Assistance Project II, 2001, p.3. On-line available at: http://

www.worldbank.org/pics/pid/bd44876.txt
14 Article 32 provides: “No one shall be deprived of life and personal liberty save in accordance with law”.
15 Munn v. People of Illinois, 94 US 113 (per Field J)
16 Vikram v. Bihar, AIR 1988 SC 1782
17 Francis Coralie  v. Union Territory, AIR 1981 SC 746 ; Shantistar Builders v. Narayana  AIR 1990 Sc 630
18 Grosjean v. American Press Co. 297 US 233
19 Bolling v. Sharpe 347 US 497
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prohibiting forced labour of any form.  Any act
in contravention of  this provision is punishable
as a criminal offence. This provision has also
laid a constitutional basis of legal framework
to the prohibition and punishment for the crime
of trafficking of persons by declaring forced
labour as a criminal offence against state.

The Constitution of Bangladesh has inserted a
unique provision on making special laws in
favour of women or children or for the
advancement of any backward section of
citizens.20  This provision recognised the fact
that an equality clause without any qualification
would promote status quo even though there is
necessity to ameliorate the position of women,
children and backward section of the people.
Thus in view of the said provision of the
Constitution Bangladesh Government may
make laws providing to women, children and
backward sections of the people such privileges
as are not accorded to others. There is no
denying the fact that existing socio-economic
and cultural practices in Bangladesh that
marginalizes women and children is responsible
for making them more vulnerable to trafficking.
The said Constitutional provision that
empowers the government to make special laws
has huge potential to make preventive measures
to combat trafficking as well as to formulate
necessary strategy to take good care of traffic
victims. After having discussed the above
provisions, it is obvious that the Bangladesh
Cons titution has addressed the issue of
trafficking in the following ways:

· The Bangladesh Constitution did not provide
for any definition of trafficking in persons.
Even nowhere in the Constitution the term
trafficking in persons has been mentioned.

· Some constituent elements of trafficking
such as prostitution, forced labour of any
form have been mentioned in the
Constitution primarily from a law and order
perspective by declaring them a criminal law
discourse.

· The Constitution of Bangladesh, in

Fundamental Rights Part, prohibits all forms
of forced labour.21 Freedom of profession or
occupation has also been guaranteed in the
Constitution.22 To engage anybody against
his/her will to any profession or occupation
which is one of the main purposes of
trafficking of human beings is, therefore, the
violation of the fundamental rights
guaranteed in the Constitution. While the
Cons titutional framework to combat
trafficking provides a right-based approach
partially, it fails to address the mental pain
and anguish that is caused without physical
or sexual violence. Fundamental right to be
free from forced labour has been defined
from traditional criminal justice perspective.
It did not take into consideration the concept
of restorative criminal justice. As a result
the concern of justice for contravention of
this right is confined to the punishment of
offenders only. While punishment is
necessary to eliminate forced labour of any
forms, the interest of protecting the dignity
and rehabilitating – both psychologically and
materially - of the victim of slavery and
servitude must be equally an important
concern of justice.

· Despite some limita tions, Bangladesh
Constitution has some provisions that can
be used to combat trafficking effectively. For
example, article 28 (4) creates the space for
state to make special laws for women,
children and backward section of people.
Women and children friendly special laws
can help reduce trafficking from Bangladesh.

1.2.3 Specific Laws Related to Counter
Trafficking

1.2.3.1 The Penal Code 1860

The Penal Code deals with various offences
rela ted to trafficking, such as wrongful
confinement and wrongful restraint, criminal
force and assault to kidnapping, abduction,
slavery, forced labour, rape, buying and selling
of minors for the purpose of prostitution and
other offences.

20 While Article 28 (1) provides that “The State shall not discriminate against any citizen on grounds only of religion,
race caste, sex or place of birth”. Clause 4 of the same article states that “Nothing in this article shall prevent the
State from making special provision in favour of women or children or for..........”

21 Article 34, The Constitution of the People’s Republic OF Bangladesh
22 Article 40, Ibid
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Wrongful Confinement and Restraint

Whoever wrongfully confines any person shall
be punished with imprisonment for a term,
which may be 1 year to 3 years or fine of Taka
1000 or both depending on the number of days
such a person is confined. (Section 342 – 346)

Kidnapping, Abducting or Inducing Woman
to Compel Her Marriage, etc

A person who is accused of kidnapping, or
abduction another from Bangladesh is punished
for a term, which may extend to 7 years (Sec.
363)

Section 364 A provides that if any person
kidnaps or abducts anyone under the age of 10
in order to subject such person to slavery or to
the lust of any person shall  be punished with
death or with imprisonment for life or with
rigorous imprisonment for up to 14 years. On
the other hand, kidnapping or abducting with
intent to secretly and wrongfully confine is
punishable with imprisonment which may
extend to 7 years and with fine. (Sec. 365) The
penalty for kidnapping or abduction of a woman
with the intention of forcibly marrying her or
forcing or seducing her to illicit intercourse is
imprisonment for up to 10 years and fine.        (
Sec. 366)

The punishment for the procurement of minor
girls under 18 years of age and importation of
girl from foreign country under the age of 21and
habitual dealing in slaves carry a maximum
sentence of 10 years (Sec. 366A, 366 B and
371)

Buying and selling of minors under the age of
18 years for the purpose of prostitution or illicit
intercourse or for any unlawful and immoral
purpose is also punishable for up to 10 years
imprisonment and fine. (Sec 372 and 373)

The punishment for unlawful compulsory
labour is imprisonment for up to 1year or fine
or both. (Sec374)

1.2.3.2. Suppression of Immoral Traffic Act,
1933

This Act was enacted for suppression of brothels
and of trafficking in women and girls for
immoral purposes. Section 11 provides that if
any person detains a female under the age of 18

years against her will , he shall be punished with
imprisonment, which may extend to 3 years or
with fine of Taka 1000 or with both. Section 12
of the Act provides punishments  for
encouraging or abetting the seduction or
prostitution of a girl under 18 years.

1.2.3.3. The Children Act, 1974

This Act deals with custody, protection and
treatment of children and also for trial and
punishment of young offenders by juvenile
courts. Chapter V of the Act deals with care
and protection of destitute and neglected
children while  Part VI includes special offences
in respect to children. This part describes
penalties for different kinds of offences
committed against a child, such as cruelty,
employing for begging, handing over
intoxicated liquor or dangerous drugs,
exploitation, alluring the child to brothel,
encouraging seduction and so forth. Section 41
of the Act states that whoever allows a child
over the age of four to reside in or frequently to
go to a brothel, shall be punishable with
imprisonment for a term extending up to two
years or fine or both.

1.2.3.4 The Prevention of Repression against
Women and Children Act, 2000

Sections 5 and 6 of this Act deal with trafficking
of women and children for prostitution and other
immoral purposes.

Punishment for Women Trafficking:
Whoever imports or traffic or send any woman
abroad with the intention of using that woman
in prostitution or for unlawful or immoral
purposes or buys or sells or lets to hire or hands
over for any kinds of torture or for similar
purpose keeps a woman in his possession, care
or custody, shall be punished with death
sentence or life imprisonment or imprisonment
for not more than 20 years and not less than 10
years and with fine.

Punishment for Child Trafficking: Whoever
imports or send any child in abroad or traffic or
buys or sells that child for unlawful or immoral
purpose or for similar purpose keeps a woman
in his possession, care or custody, shall be
punished with death sentence or life
imprisonment or imprisonment for not more than
20 years and not less than 10 years and with fine.
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Punishment for Rape and Rape Related
Death

If a man commits rape upon a woman or a child
shall be punishable with death sentence and
shall also, in addition to that, be liable to
monetary fine.23

Punishment for Sexual Oppression, etc.

(1) Any man who touches the sexual organ or
any part of the body of a woman or child
with any part of his body or substance
illegally with intent to fulfill his sexual lust
be considered as sexual oppression.
Minimum punishment for this oppression
is 3 years rigorous imprisonment and fine;

(2) Any man who illegally outrages the
modesty of a woman or poses indecent
gesture with object to fulfill his sexual lust
be termed as sexual harassment and that
man shall be punished with minimum
rigorous imprisonment for 2 years to
maximum 7 years and shall also be liable
to fine.24

The Act 2000 has undergone some important
changes through amendments made to it in
2003. One of the important changes has been
brought to ensure accountability of investigating
officer regarding failure to complete
investigation in stipulated time period. The
newly inserted provision provides that if it is
proved that investigation offer is responsible for
failure to investigate within prescribed time, he
will be held liable for inefficiency and
misconduct and legal action can be brought
against him according to the service rules.25 The
amended section 20 provides for trial in camera
for offences prescribed under the Act. One of
the most striking features of the amendment is
concerned with the provision on safe custody.
According to this newly inserted provision, in
granting order relating to safe custody, the
tribunal will accept and consider the opinion of
women and children to protect their welfare and
interest.26

Moreover, the amended provision also
prescribes accountability for tribunal in case of
failure to resolve the dispute within stipulated
time period under the Act. According to newly
inserted section 31A, if the case is not resolved
within the time period, concerned tribunal will
prepare a report stating the reasons for such
failure and will submit the report within thirty
days to the Supreme Court. Similarly, concerned
public prosecutor and police officer will also
prepare such report and submit to the
government within thirty days from such failure
to resolve case.27 The relevant authorities will
take necessary action against the person/s for
failure to resolve case within stipulated time
period.28

1.3. COMPLIMENTARY LAWS
RELATING TO ANTI-TRAFFICKING
LEGAL REGIME IN BANGLADESH

1.3.1 The Extradition Act, 1974

This Act makes provisions for extradition of
fugitive offenders for committing the offences
described in the Schedule annexed to the Act.
Following offences are related to trafficking:

a. Rape
b. Procuring or trafficking in women or young

persons for immoral purposes
c. Kidnapping, abduction or dealing in slaves
d. Stealing, abandoning, exposing or

unlawfully detaining a child
e. Aiding and abetting any person in

committing the abovementioned offences.

1.3.2 The Dowry Prohibition Act, 1980

One of the root causes of trafficking of women
in Bangladesh is domestic violence. The major
source of domestic violence is non-payment or
partial payment of dowry.

Section 2 of this Act defines dowry as any
property or valuable security given or agreed
to be given either directly or indirectly (a) by

23 Section 9 of the Women and Children Repression Prevention Act, 2000
24 Ibid, Section 10
25 See, section 9A of the Act (30 No. Act of 2003).
26 Section 20 (8) of the Act.
27 Section 31A (2).
28 Section 31A (3).
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one party to a marriage to the other party to the
marriage; or (b) by the parents of either party
to a marriage or by any other person related to
either party to the marriage.

Section 6 of the Act further states that dowry
not only includes money etc. agreed to be paid
before or at the time of the marriage but also
money etc. demanded afresh after the marriage
for continuing the marriage already solemnised.

Penalty for Demanding and for Giving and
Taking Dowry

If any person demands, directly or indirectly,
from the parents or guardians of a bride or
bridegroom, as the case may be any dowry, he/
she shall be punishable with imprisonment
which may extend from 1 year to 5 years or
with fine or with both.29  On the other hand,
giving, taking or abetting the giving or taking
of dowry is punishable with imprisonment or
with fine or with both.30

1.3.3 The Bangladesh Labour Code,
2006

The newly enacted Labour Code, 2006 prohibits
employment of children and young persons.31

Section 34 of the Code states that no child shall
be required or allowed to work in any profession
or establishment. Again section 35 of the Code
provides that no parents or guardian of a child
can make contract of employment of a child
giving permission to work with anyone.

1.3.4 Primary Education Act, 1990

This Act directs the parents/ guardians to send
their children to primary schools. Anybody
failing to comply with this direction without
reasonable cause may be punished with
financial penalty which may extend to Taka 200.

1.4. OVERVIEW OF PROCEDURAL
LEGAL FRAMEWORK

The criminal process in Bangladesh, which is a
legacy of the British colonial period, is,
essentially adversarial or accusatorial in nature.

This means that the whole process in a
prosecution for crime is a contest between two
parties which are the state on the one hand and
the person accused of the crime concerned on
the other hand.  In the trial process court takes
the role of an umpire; court plays no significant
active role in preparation of a case. The criminal
trial in Bangladesh itself is not an investigation
into allegation but rather a hearing to decide
within a complex set of rules, whether the
accused is proved to be guilty of the particular
offence(s) which the prosecution have charged
him with. A person accused of crime is
presumed to be innocent until the prosecution
proves his/her guilt beyond every reasonable
doubt. If there is a little doubt in proving the
offence concerned, the accused will be set free.

All criminal proceedings in Bangladesh are
regulated under the Code of Criminal Procedure
(CrPC), 1898.and Criminal rules and Orders
unless otherwise excluded or specifically
provided for. The CrPc is a general procedural
law. A special law, however, may provide
otherwise. Section 27 of the Special Powers Act
of 1974, for example, provides a procedure of
investigation which is completely separate from
the procedure specified in section 173 of the
CrPC.

The agencies that are involved in administration
of criminal justice in Bangladesh are:

· Police
· Prosecutors
· Judges
· Courts
· Jail and Probation authority

1.4.1Various Stages in Proceedings of
Trafficking in Persons

Trafficking in persons is a criminal law
discourse. The stages in criminal proceedings
in Bangladesh may be broadly divided into
following four periods:

· Pre-Proceeding Stage (Police)
· Proceeding Stage (Court)

29 Section 4 of the Dowry Prohibition Act, 1980
30 Ibid,  Section 3
31 The Labour Code has been reprinted in: Md. Abdul Halim & Masum Saifur Rahman, The Bangladesh Labour

Code, 2006, CCB Foundation, 2007.
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· Trial Stage (Court)
· Post-Trial Stage (Police or Jail Authority

or Probation)

Pre-Proceeding Stage: This is the initial stage
of investigation and preparation of a criminal
case. Police plays the only role from the
beginning to the end of this stage.

Proceeding Stage: This stage consists of taking
cognizance of an offence by the court,
commencement of a criminal proceeding and
transfer of a proceeding. Taking cognizance
indicates the point when a judge takes first
judicial notice of an offence. Taking cognizance
means to take notice of an allegation of
commission of offence with a view to taking
some kind of action provided for in the Cr.P.C.
to bring the offender to justice. It is different
from the initiation of proceedings by judge; it
is rather the condition precedent to the initiation
of criminal proceedings.32 Taking cognizance
of an offence as such does not always mean the
commencement of a criminal proceeding. A
criminal proceeding commences either on
taking cognizance of the offence or on issuing
process by the judge.33

Trial Stage:  Generally, trial in criminal case
in Bangladesh includes the following steps:

· Opening of the Prosecution case
· Pre-Trial Hearing/Discharge before

Framing of Charge
· Framing of Charge
· Plea and Conviction

· Prosecution Evidence: Examination-in-
Chief and Cross-Examination

· Acquittal on the Basis of Prosecution
Evidence

· Defence Evidence: Examination-in-Chief
and Cross-Examination

· Summing Up/ Closing of the Prosecution
and Defence Case

· Judgment of Acquittal or Conviction

Post-Trial Stage: If the judgment is an acquittal
and the accused is in jail, a copy of the said
judgment will be sent to the jail authority and
the acquitted offender will be released.

The prosecutors play an important role in legal
proceedings involving trial of traffickers. But
they have little support in terms of legal research
and administrative cooperation. They are also
overburdened with cases and this causes delay
in investigation of cases relating to trafficking.
The prosecutors have no contact with victims
or access to other first  hand sources of
information relating to trafficking cases and
they are exclusively dependent on police forces.
Therefore, if police does not meet prosecutors
in advance or does not seriously oppose the bail
petition of alleged traffickers at the police
station, the traffickers can be given bail and
consequently can evade the process of justice.
On the other hand, number of judges is
inadequate to deal with trafficking cases and
they are hardly aware of the international law
and standards on trafficking.

32 Md. Abdul Halim, Textbook on Criminal Procedure Code, The CCB Foundation, Dhaka, (2006), p.71
33 ibid
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2.1 INTRODUCTION

Any legislative scheme on anti-trafficking
should contain definition of trafficking,
criminalise it as an offence, impose appropriate
penalty for the traffickers and set out
enforcement and institutional mechanism to
implement the same. The current legal regime
on anti-trafficking in Bangladesh consists of a
number of overlapping and inconsistent laws
which can be described as follows:

2.2 ASSESSMENT OF SUBSTANTIVE
LAWS ON ANTI-TRAFFICKING

The Penal Code, 1860

The Penal Code deals extensively with various
offences related  to trafficking of women and
children. Punishments for these offences range
from prison sentences from  1 year to 14 years.
According to this Code, illicit intercourse is
punishable offence. On the other hand, a
practice exists in Bangladesh whereby any
woman above 18 years may engage in
prostitution by affirming an affidavit before a
notary public. The affidavit is commonly
referred to as the license or registration for
prostitution. Penal Code does not have specific
provision on child pornography, nor has it
provision against incest or sex tourism. It also
does not contain any provision on organ
transplants despite the fact that it is now one of
the worst forms of harm situation for the
trafficked persons

The Children (Pledging of Labour) Act, 1933

The Act prohibits employment of children
whose labour has been pledged and discourages
such a practice as it has elements of compulsion
and exploitation. The Act provides that parents
or guardians making agreements for pledging
labour of their children shall be punished with
a fine to the extent of Taka 50. But the law is
hardly enforced.

Chapter Two

EVALUATION AND CRITICAL APPRAISAL OF
LEGAL FRAMEWORK ON ANTI-TRAFFICKING

The Suppression of Immoral Trafficking Act,
1933

This Act imposes bar against prostitution of the
girls aged below 18 years. The Act, however,
impliedly allows prostitution for those women
who are above 18 years.  At the same time the
law prohibits the landlords, owners, lessor or
lessee to let their houses for using for the
purpose of prostitution. Now the pertinent
question arises where the above 18 years old
will carry on their profession? It is interesting
to notice that the provisions enacted in the Act
do not define prostitution as a punishable
offence which runs counter to the Article 18
(2) of the Bangladesh constitution. The Act has
often been criticized on account of its objective
to prevent the traffic in women rather than curb
prostitution but in reality prostitution and illegal
trafficking are sometimes two sides of the same
coin.

In view of the fact that existing laws including
Penal Code are not seen as effective in
combating the problems of violence against
women including trafficking, a series of special
laws were enacted. The first special law enacted
in this regard was the Cruelty to Women
(Deterrent Punishment) Act of 1983. This law
was subsequently superseded by the Women and
Children Repression (Special Provisions) Act
of 1995. The 1995 Act has recently been
repealed by the Prevention of Repression
against Women and Children Act of 2000.

The Dowry Prohibition Act, 1980

The Dowry Prohibition Act, 1980 has failed to
deliver its stated goals due to lack of its proper
enforcement and embedded social norm
favouring dowry practice. A woman’s
productive value in society is equated primarily
with the dowry. In many cases, dowry
determines a woman’s marriage prospects. If
the dowry does not correspond to what the
bridegroom or his parents demand, the marriage
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pact can be broken off. The source of most
domestic violence including brutal killing of
women in Bangladesh is non-payment or non-
fulfillment of dowry promise by the parents or
relatives of bride.34

The Women and Children Repression
Prevention Act, 2000

The Prevention of Repression of Women and
Children Act, 2000 which is the most recent one,
considered as a comprehensive legal approach
to address the problem. This Act provides for
severe punishments for offences related to
trafficking of women and children, yet it does
not define trafficking. Although the Act puts
emphasis on trafficking for prostitution, it
extends to trafficking for “unlawful” purposes,
which can conceivably apply to trafficking for
illegal purposes, such as forced labour. In the
absence of an explicit provision, the Act can be
applied to both internal and cross-border
trafficking. However, for achieving greater
clarity, the Act should be amended to insert a
broader definition of trafficking which should
include forced labour and slavery like practices,
e.g., the extraction of work or services from any
woman or the appropriation of the legal identity
and physical persons of any woman by means
of violence or threat of violence, abuse of
authority or dominant position, debt bondages,
deception or any other forms of coercion.  It
should cover types of trafficking- internal and
cross border, forced labour, child prostitution,
trafficking for transplantation of human organs.

The Act did not incorporate anything about the
security and protection of the witnesses in
litigation involving trafficking. In case of
prostitution, the Act provides punishment for
the pims and dalals, but no punishment for the
client. The Act also provides a number of time
limits to expedite investigation and prosecution
of cases, permits a case to proceed without a
police report, and prohibits the disclosure of
identities of women and child victims by the
news media.  But it is silent about what will
happen if the trial is not completed within the
stipulated time period. It  also contains
provisions for remedial measures for negligence
or wilful faults committed by an investigating

officer.  The law is not fully in accord with the
UN Convention on the Rights of the Child
(CRC), 1989 as regards the definition of child.
CRC clearly states that child shall mean any
person less than 18 years of age, whereas the
Women and Children Repression Prevention
Act, 2000 has defined that a child means any
person of age not exceeding 14 years instead of
18.

However, the Act incorporates a number of
improvements over earlier laws such as it
provides flexibility to magistrates to take
depositions in the place where an offense
occurred or any other place, and allowing the
admission at trial of depositions, medical
examinations and other experts even where the
witness or expert cannot appear. The Act makes
provision for compensation for the victim from
the guilty person/persons. The fines collected
from those convicted under the Act may be
turned over by the special tribunal to the victims
as compensation. The Act also gives concrete
legal basis of safe custody. But the place where
the victim or possible victim will stay is not
clear, which means that previous practice of
placing those in ‘safe custody’ behind bars, will
continue as will the abuse. According to section
31 of the Act, the tribunal can give the order
for the woman or child to be kept outside the
jail and in a government approved place…’ but
it does not give clear guidelines regarding the
‘government approved place’ for safe custody
have been put in place.

From review of the above legislations it is clear
that there is no single legislation to exclusively
deal with trafficking problems in Bangladesh.
The existing legal framework is mostly
concerned with criminalization of trafficking
and law enforcement but does not address
prevention mechanisms on trafficking. The legal
framework is also deficient with respect to
children and prevention and protection
measures around children’s particular needs,
vulnerabilities and rights. Moreover,  the
existing laws of Bangladesh do not address the
question of ‘repatriation’ and ‘rehabilitation’ of
the trafficked persons. The following problems
in the legal regime on anti-trafficking can be

34 NFSD, Women’s Health and Nutrition Security in Bangladesh,  S.I. Novartis Foundation for Sustainable
Development, 2001. On-line available at : http://www.foundation.novartis.com/women_health_bangladesh.htm
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identified:

· Insufficient or inadequate laws,
· Lack of preventive aspects in legal

framework,
· Lack of proper implementation of law,
· Minimal chances of prosecution,
· Ineffective penalties,
· Corruption in the law enforcing agencies.

The implementation of laws faces many
difficulties as law enforcement agencies have
sometimes linkage with traffickers. In general,
court is also inaccessible because of lengthy
procedure and court officials are often hostile
or unsympathetic to them. It is also not unusual
that victims of trafficking can be intimidated
by the perpetrators not to proceed with the
remedies, or if they file a report with police,
their reports are not accurately recorded or fully
investigated. Lack of sufficient witnesses or
documentary evidence to prosecute is also
responsible for low number of trafficking
convictions.  The victim’s reluctance to
participate as witnesses, particularly where
family or community members or law
enforcement personnel participated in the
trafficking, or where the traffickers are
politically connected, also inhibits the legal
action against the traffickers. In this context,
the “safe custody” provisions of the 2000 Act
become especially important for affording
protection to the victims. However, one
particular criticism has been levelled against the
provisions of custody that the 2000 Act gives
the special tribunal’s complete discretion to
decide whether a trafficked woman or child
needs custodial protection and if so, whether it
should be in a government home, NGO shelter
or other arrangement. The “safe custody”
provision is especially problematic in the case
of women, who may or may not want protection.
Considering this, an amendment has been made
in provision relating to safe custody. As
mentioned earlier, according to amendment of
the Act in 2003, in granting order relating to
safe custody, the tribunal will accept and
consider the opinion of women and children
regarding safe custody to protect their welfare
and interest.

Despite stiffer punishment of the Act, 2000 for
trafficking, few perpetrators are punished. The
stringent punishment under  law is also
sometimes explained as one of the reasons for
fewer convictions of traffickers as such
provision may in fact act as a deterrent to
registering cases against traffickers and may
lead judges to acquit defendants rather than
impose what they feel to be an unfair
punishment, especially the death penalty. It is
now well accepted that a lesser sentence would
help the courts to convict, as the evidence
presented by the police does not always justify
stringent punishment.35

In Bangladesh, birth is hardly registered in the
rural areas. Lack of birth registration makes it
difficult to identify the age of children. This
problem is further complicated by
inconsistencies of laws on definition of child,
which results in difficulty in bringing legal
action against traffickers. Similarly, marriage
and divorce are not properly registered in rural
areas of Bangladesh despite a specific law in
this regard. As a result, many women are legally
disempowered and are put in severely
disadvantaged position regarding their rights
stemming from marriage.

2.3 CRITICAL APPRAISAL OF THE
PROCEDURAL FRAMEWORK

Save a few cases there is no directory or
mandatory time limit for conclusion of
investigation of criminal cases. Generally
criminal cases take 5-6 years to dispose of.
Most of the trafficked victims are so
vulnerable that they do not want to
participate in the legal process and are not
willing to give statement or testimony. The
long process of a criminal case adds
difficulty both for the police and the
victims. While adequate resources to keep
the victim for a long period of time needed
in the process is not available, the victim
is not willing to stay for a long time in a
quasi-prison designated as so-called safe
or protective custody. Thus, most of the
victims feel discouraged to participate in
the legal process of bringing the traffickers
and their abettors to justice.

35 See, Report of the Special Rapporteur on Violence against Women, Its causes and consequences, Commission on
Human Rights, (E/CN.4/2000/68).
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There is no separate investigating agency
having adequate knowledge and skills of
its member for investigation of criminal
offence. Trafficking is a complex and
unique crime which requires special units
with appropriate knowledge, training and
sensitivity to investigate into the matter.
This is particularly important if we are to
succeed in turning victims into witnesses
and to develop a sense of trust and security
of the victims.

Evidence Act, 1872 requires mandatory
presence of persons for testimony. The
testimony of a victim is often the essential
in prosecution of a crime of trafficking in
persons as they are the primary witnesses
against the perpetrators. In cases involving
organized crime like trafficking, they are
extremely vulnerable and in fear for their
lives. It is therefore incumbent upon the
state to ensure that witnesses are protected
against the threats and intimidation, both
psychological and physical, of the accused
and their associates. Protection of victim
and witnesses is vital for trafficking
prosecution as well as for giving support
to victims and witness to depose and assist
prosecution. The state is best equipped to
provide protection and security to victim-
witness and thereby protect their human
rights. Currently, Bangladesh does not have
a distinctive policy, guidelines or
programmes to protect victim witnesses
before, during and after the trail. Though
some existing laws (Penal Code, 1860,
Criminal Procedure Code, 1898 and the
Constitution) refer to witness protection,
provisions appear to be insufficient to
adequately protect women and children
victim witnesses especially those who have
been victim for sexual exploita tion.
Witness protection may take various forms,
such as, providing safe place for witness,
moving them to different locations,
concealing the identity or status of the
witness etc. In some countries in Europe,
for example, the witnesses must be present
in court but they are kept incognito with
written questions sent to them to answer.

The defendant, however, does not see the
witnesses.

 In the trial of criminal cases, there is no
provision for using electronic and audio-
visual equipment in investigation of
criminal offences for the purpose of
recording statements made by the witnesses
or accused before police officer under
section 161 of the Criminal Procure Code
or before the Magistrate under section 164
of the Code. The Criminal Procedure Code
was adopted in 1898 without much
attention to the child friendly procedure.
The child victim of trafficking has to repeat
the traumatic story several times to several
people in the process of investigation,
inquiry and trial. In addition, the victim has
to face with the traffickers and or their
associates in the trail room and the victim
has to go through a depressing cross-
examination. Electronic and audio-visual
equipments can be used to take statement
of a child victim or witnesses in order to
prevent the child from second
victimization. Besides, statements of the
video tape recording may help prosecution
lawyers and the trial judges in cases where
the trafficked victims leave the police
station after filing their complaint and they
are not traceable.

Evidence Act, 1872 obliges the state to
discharge the burden of proof of guilt
beyond reasonable doubt.36 As a result,
many traffickers escape punishment mainly
due to failure of prosecution to prove the
charge against accused trafficker beyond
reasonable doubt. For instance, in the case
of the State Vs. Abul Kashem,37, the
respondent (condemned prisoner) who was
sentenced to death by the Special Tribunal
for trafficking a child and selling him to
Arabs for using him as a camel jockey, was
acquitted by the High Court Division on
benefit of doubt as charge against the
accused was not proved beyond all
reasonable doubt.

First Information Report (FIR) recorded
under section 154 of the Criminal

36 For details see section 101 of the Evidence Act, 1872
37 10 MLR (HC) (2005) 165.
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Procedure Code is not to be considered as
subs tantive evidence. 38 Similarly a
confession furnished to the investigation
officer by the suspect under section 161 of
the Cr. P.C does not have a substantive
evidentiary value. However, statements
made before the investigation officer can
be used with the permission of the court to
corroborate the prosecution witnesses and
contradict the defendant’s witnesses.  In
Ansar Ali vs. State case39, the Supreme
Court of Bangladesh observes that
statements including a confession made
before the investigation officer under
section 161 of the Cr. P.C. are not at all
admissible in the law.

Cases relating to trafficking are tried by the
courts openly like other ordinary crimes
without giving special treatment to this
typical type of crimes. This practice creates
real hardship for the victims especially the
women and girls. As a result, women do
not want to appear in the court just to
escape humiliation and re-victimization

which they may be subjected to during the
examination and cross-examination in the
open court.

Entire legal framework in Bangladesh, both
substantive and procedural has seriously
failed to take into account the crime from
the perspective of victimology. The victim
in a criminal case has no more role than
that of a prosecutor’s witness. As a matter
of fact, the victim has seldom any benefit
from the criminal proceedings except the
mental satisfaction of punishment to the
offenders. Pecuniary penalty is usually
deposited with government fund and victim
is not compensated from the fine.
Moreover, the existing system of
punishment of imposing fine is not always
proportionate to the consequence of crime
committed. Therefore, legal reform should
be initiated to the effect that victims are
benefited from the pecuniary penalty which
must be commensurate with the injury s/
he suffers from the crime committed
against him.

38 See, Faruque vs. State (1976), 28 DLR 192
39 Ansar Ali vs State, 35 DLR 303
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3. DEFINITION OF TRAFFICKING

Trafficking of women and children has different
connotations to different people. Many
definitions of trafficking in persons are
available. There is no denying the fact that
conceptual clarity with regard to trafficking is
essential to launch a targeted response to the
problem and to prevent the enactment of laws
and programmes to prevent trafficking that
violate other human rights women and children.
Despite the existence of a number of
international and regional instruments on the
subject of trafficking, there is neither an
internationally agreed definition of the term
“trafficking”, nor has a general consensus as to
the meaning of the term.

3.1 CONTROVERSIES ON
DEFINITION OF TRAFFICKING

The major causes of lack of unanimity on
definition of trafficking are:

(a) the term trafficking is often used
interchangeably with migration and
smuggling;

(b) the particular context of trafficking for the
purpose of prostitution; and

(c) the general tendency to view trafficking
from law and order perspective.

(a) Migration is a broad general concept and
trafficking in persons is a  subset of
migration. Migration is the movement of
people from one place to another in order
to take employment or establish residence
or to seek refuge from persecution. It
applies to various types of movements
guided by diverse causes. Trafficking in
persons is the movement of a person under

the situation of deceit, force, threat debt
bondage etc. It is the dark side of migration,
which places people in harm situation.
International community has identified
trafficking in persons as a form of modern
slavery. Smuggling of human persons on
the other hand is a situation when a person
places himself/herself to facilitate his/her
border crossing in an irregular manner in
exchange of financial or other material
benefits.

It is obvious that drawing a demarcation or
ascertaining a clear distinction between
migration, smuggling and trafficking is
extremely complex. Both conceptually and
operationally they are intertwined,
overlapping and an integral component of
the population movement process. Despite
this difficulty migration, trafficking in
persons and smuggling of human beings are
distinct phenomena. Migration, trafficking
and smuggling of human persons have been
differentiated in the following ways:

Difference between Migration and
Trafficking in Persons40

Deception or force (actual or threat)
are constituent elements of trafficking
in persons. Whereas, migrants is not
usually deceived or forced to leave his/
her place of residence.

Trafficking is a development-retarding
phenomenon, whereas migration is an
integral component of economic
development.

Trafficking is not only an anti-social
act but it is also a morally degrading
heinous event. But migration is widely

Chapter Three

 DEFINITION OF TRAFFICKING

40 Md. Shahidul Haque, Ambiguities and Confusions in Migration-Trafficking Nexus: A Challenge for Development
Practitioners, in: Mizanur Rahaman, (ed) Human Rights and Development, ELCOP, Dhaka, (2002) pp. 163-165
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considered as a process of social
progress both in origin and destination
countries.

Distinction between Smuggling and
Trafficking of Persons41

Generally smuggled persons are aware
of the conditions of travel and
voluntarily engage themselves in the
processes of illegal migration. Victims
of trafficking seldom have the
information of entire process. Even if
they freely submit to the trafficker,
they cannot consent to human rights
violations they will be subjected to.

Smuggling of human beings
indisputably involves cross-border
movements, trafficking of persons may
also occur within the national borders.

Although clear distinction between
migration, trafficking and smuggling of
human persons could be difficult to
establish especially in analyzing causes,
processes and outcomes, yet it is important
to retain a measure of conceptual clarity
so that there can be a targeted response to
the problem of trafficking of persons.
Failure to understand the intersections
between these three concepts may invite
unreasonable restrictions on migration of
women as a ‘safeguard’ against trafficking.
For example, Bangladesh has repeatedly
reacted to the abuse of women domestic
servants working in the Middle East by
banning women and girls from going to the
Middle East for domestic services. To force
the women to remain in their communities
cannot be the answer to the problem of
trafficking.  Banning or restricting
migration not only violates right to
mobility but it may also predispose women
to trafficking. This restriction compels
women to resort to clandestine means if
they want to migrate and thus increases
women’s vulnerability to trafficking as they

are forced to illegal means to migrate
abroad.

(b) Trafficking of human persons, though
wrongly, is equated with prostitution. Over
the last many years, the definition of
trafficking in persons is facing serious
confusion not because of the fact that the
end result of trafficking may be the
prostitution, but because the differing
stances on the issue of prostitution itself.
The controversy mainly exists between two
types of beliefs. The Coalition against
Trafficking in Women (CATW) believes
that a woman can never make a rational
decision to enter the sex industry, and
therefore all prostitution, and all migration
for prostitution, is non-consensual. 42

Others disagree to this opinion and hold
that a woman can enter the prostitution as
a work with free choice and migrate for this
purpose.43   These differing stances on
prostitution have left two questions
unanswered. First, if all prostitution is non-
consensual, should it criminalize? Some
people argue that criminalization of
prostitution results in the double
victimization of the woman concerned as
she, and not the traffickers, becomes the
main target of police action.44  Secondly,
the question on whether a woman’s choice
is free if and when it s based on economic
necessity to escape extreme poverty
remains unanswered.

(c) Most of the definitions tend to focus on the
issue of trafficking from law and order
perspective without consideration for the
human rights. As a result the whole subject
of trafficking is confined to prosecution and
punishment of trafficker s under  the
conventional criminal justice system. This
approach to define trafficking not only
overshadows the psychological concern of
the traffic victims but also fails to address
comprehensive social welfare component
based on respect for the economic and

41 Ibid
42 CATW’s website available at: http://www.uri.edu/artsci/wms/hughes/catw
43 Those who propagate the free choice theory are represented by an organization called the Global Alliance against

Traffic in Women (GAAT). GAATW’s website is available at: http://www.inet.co.th/org/gaatw
44 Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, on Her Mission to

Bangladesh, Nepal and India on the Issue of Trafficking of Women and Girls (28 October – 15 November 200)
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social rights of the trafficked victims.
Trafficking in persons constitutes both a
cause and consequence of human rights
violations. Any definition that fails to
address the violation of human dignity of
the trafficked victim is not only a faulty
definition,  but it will also spark the
continuous debate on the definition itself.

3.2. INTERNATIONAL EFFORTS TO
DEFINE TRAFFICKING

The definitions of trafficking in persons have
evolved over a period of time. Usually, the
foundation definitions of trafficking of persons
are those that have been developed by various
UN Conventions, Protocols and other multi-
lateral instruments that seek to establish and
sharpen a common understanding of the subject
to combat trafficking effectively. Four
International treaties were adopted on
trafficking before World War II. These are: (I)
International Agreement for the Suppression of
the White Slave Traffic, 1904 (ii) International
Convention for the Suppression of the White
Slave Traffic, 1910 (iii) International
Convention for the Suppression of the Traffic
in Women and Children, 1921 and (iv)
International Convention for the Suppression
of the Traffic in Women  of Full Age, 1933. But
none of the treaties defines the concept of
trafficking. The first International Agreement
aimed to combat forced or abusive recruitment
of women as well as girls for immoral purposes.
It did not include trafficking within national
borders. The 1910 Convention was extended to
trafficking which occurred within national
borders. It was also limited only to the forced
or abusive recruitment of women of full age for
immoral purposes. The International
Convention for the Suppression of the Traffic
in Women and Children, 1921 recognised for
the first time that not only the women but also
boys and girls were victims of trafficking. The
1933 Convention for the Suppression of the
Traffic in Women of Full Age marked a shift in
the concept of trafficking to include women
recruited consensually.

After World War II, the four earlier treaties were

consolidated by the Convention for the
Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others in
1949. This Convention however failed to
provide a clear definition of the phenomenon
of trafficking and was focused on the prevention
of prostitution. It obliges states to punish any
persons who, “to gratify the passions of another,
procures, entices or leads away, for the purposes
of prostitution, another person, even with the
consent of that person.”45  Important to note,
the Convention expressly limits the concept of
trafficking to trafficking for the purpose of
prostitution. Again this Convention mentioned
only the force or abduction as process of
procuring women. Finally, it focuses only on
the recruitment of women and not on the
conditions of their end situations.

The issue of trafficking was addressed again in
1994 in a UN General Assembly Resolution.
Trafficking was defined in this Resolution as:

“The illicit and clandestine movements of
persons across national borders, largely from
developing countries and some countries with
economies in transition, with the end goal of
forcing women and girl children into sexually
or economically oppressive and exploitative
situations for profit of recruiters, traffickers and
crime syndicates as well as other illegal
activities related to trafficking, such as forced
domestic labor, false marriages, clandestine
employment and false adoption.”

This broader definition includes many other
exploitative and oppressive work situations
apart from prostitution, including forced labour
of any form, false marriage and adoption.
However it fails to take into consideration the
internal trafficking as the focus remained on
cross-border movements of people.46

The most recent UN instrument on trafficking
is the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and
Children, 2000 which supplements the UN
Convention against Transnational Organized
Crime, 2000. Currently the most widely
accepted definition of trafficking is found in this
Protocol. The Protocol defines trafficking in the

45 Article 1(1) of the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution
of Others, 1949.

46 The Counter Trafficking Framework Report: Bangladesh Perspective, February  2004, Dhaka, p. 17
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following way:

“Trafficking in persons shall mean the
recruitment, transportation, transfer, harboring
or receipt of persons, either by the threat or use
of abduction, force, fraud, deception or
coercion, or by giving or receiving of unlawful
payments or benefits to achieve the consent of
a person having control over another person
with the aim of submitting them to any form of
exploitation. Exploitation shall include, at the
minimum, the exploitation of the prostitution
of others or other forms of sexual exploitation,
forced labour or services, slavery or practices
similar to slavery, servitude or the removal of
organs.”

In general, the definition marks a shift in the
concept of trafficking to include fraud and/or
deception in addition to abduction, threat or use
of force as means to procure and to achieve the
consent of women and children. It  also
recognises the fact that trafficking does not only
occur for the purposes of prostitution but it also
occurs for the purposes of exploitation, forced
labour and services, slavery, practices similar
to slavery,  organ harvesting etc. This definition
indicates the inextricable link between labour
migration and trafficking of persons.

Whilst the definition provided for in the
aforementioned Protocol remains the most
recent and binding relating to trafficking, it also
suffers from certain limitations. First, the
definition did not separate women and
children.47 Women and children have very
different experiences of trafficking starting from
the cause of vulnerability leading to a trafficked
situation to their needs during social integration
following repatriation. This lumping together
of women and children causes more confusion
than clarity. It does not only disregard women’s
rights as fully fledged individual adults, but also
overshadows the many elements of trafficking
harm that vary widely according to age.48

Secondly, definition did not include trafficking
within the national borders. Thirdly, while the
definition gives importance on the trafficked
victims, the issue of fulfilment of sta te
obligation in this regard was not mentioned
adequately.49 Finally, it has failed to address the
ambiguities and confusion in migration-
trafficking nexus.50

SAARC Effort to Define Trafficking:

On a South Asian regional level, trafficking in
persons has been defined in the SAARC
Convention for Preventing and Combating
Trafficking in Women and Children in the
following way:

“Trafficking means the moving, selling, or
buying of women and children for prostitution
within and outside a country for monetary or
other considerations with or without the consent
of the persons subjected to trafficking”.

The definition given by the SAARC Convention
is limited by only focusing on prostitution,
ignoring other sources of oppression and harm
situation of trafficking. Further, it did not
distinguish between women and children. By
concentrating on the end result and not on the
process of trafficking and abuse, for whatever
purpose, the Convention did not recognise
trafficking as a distinct and unique crime
regardless of a nexus with prostitution. In
addition, the Convention did not distinguish
between movements and migration that are
legitimate and consensual and those that are
coerced or deceived.51

Ms. Radhika Coomaraswamy, the United
Nations Special Rapporteur on Violence against
Women, in her report submitted to Commission
on Human Rights adopted the following
definition of trafficking:52

“Trafficking in per sons means: (i) the
recruitment, transportation, purchase, sale,

47 Ibid.
48 Ibid, p.19
49 Combating Trafficking of Women and Children in South Asia, A report of Asian Development Bank, July 2002
50 Ibid
51 Report of the Special Rapporteur on Violence against Women, its Causes and Consequences, on Her Mission to

Bangladesh, Nepal and India on the Issue of Trafficking of Women and Girls (28 October – 15 November 2000)
52 Commission on Human Rights, “Report of the Special Rapporteur on Violence Against Women, its Causes and

Consequences”, Ms. Radhika Coomaraswamy, submitted in accordance with Commission on Human Rights
Resolution 1997/44, E/CN. 4/200/68, 29 February 2000, paragraph 13.
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transfer, harbouring or receipt of persons: by
threat or use of violence, abduction, force, fraud,
deception or coercion (including the use of
authority), debt bondage for the purpose of: (ii)
placing or holding such person, whether pay or
not. in forced labour or slavery-like practices,
in a community other than the one in which such
person lived at the time of original act described
in (i)”

The definition has put emphasis on the process
and purpose of trafficking without mentioning
the consequences of trafficking. As a result, the
central element of the definition is confined in
recruitment, transportation and transfer of
trafficked victims and violation of various
national and international laws in both process
and in its end purposes of trafficking. Thus, the
definition has been trapped in the confusion of
crime control, rather than with a focus on the
human rights of trafficked persons. Excessive
focus on process and purpose of trafficking
ignoring the violation of human dignity of the
victim has confined most of the anti-trafficking
approaches to criminal law (both substantive
and procedural) discourse. This approach to
combat trafficking is known as “repressive
strategies.” The term repressive strategies
relates to activities that generally and primarily
focus on real and or perceived negative
phenomena attached to trafficking, such as
illegal migration, labour migration, illegal and
forced labour, prostitution,  child labour,
organized crime etc. Such strategies are
designed to stop illegal or undesirable activities
through implementation of restrictive state
policies and punish those who are found guilty
of crimes related to trafficking. Experience
shows that repressive strategies run a major risk
of turning against women and other targeted
groups. For example, adoption of restrictive
migration laws and policies for female migrants
negatively impact on women’s freedom of
movement. The experience also shows that
strategies focusing on repressive measures are
not victim-centered and often resulted in further
victimization of trafficked persons.

The Bangladesh Counter Trafficking Thematic
Group in 2003 developed a working definition
of trafficking in persons. This definition of

human trafficking is “a situation where a person
no longer has control over some elements of
their life for a given period of time. These
elements include the type of work they do, the
environment and conditions in which this work
is carried out and the person’s freedom of
movement in the context of this work situation.
This lack of control is the actual harm of a
trafficking experience.”

To get a totality of the phenomena of human
trafficking, International Organisation for
Migration (IOM) initiated a thematic discourse
to map out the conceptual aspect of trafficking
in person from the perspective of totality and
in the context of Bangladesh. The group of more
than 30 representatives from INGOs, NGOs,
donor agencies, researchers and government
agencies have, in order to achieve conceptual
clarity, redefined the term trafficking in persons
as “a situation where a person no longer has
control over some elements of their life for a
given period of time. These elements include
the type of work they do, the environment and
conditions in which this work is carried out and
the person’s freedom of movement in the
context of this work situation. This lack of
control is the actual harm of a trafficking
experience.”53

This working definition of trafficking of human
persons developed by the Counter Trafficking
Thematic Group in Bangladesh is based on the
outcome or end result of the placement of a
person. If the person ends up in a harmful
situation for a period of time, where s/he does
not have any control over his or her life, the
Group defined the situation as trafficking or
harm situation. The primary focus of the
definition is outcome or end result. But it did
not take into consideration the process and
means of trafficking. Experience shows that
many human rights of the victim, including
physical torture and loss of control over his/her
life, are violated in the course of trafficking
before placing the victim to the final destination.
Will this situation be considered as trafficking
in persons if the victim is able to manage to
escape reaching the final destination?

To develop a universally accepted definition for

53 Rina Sen Gupta, Trafficking in Persons: A Human Rights Challenge, Paper presented at Human Rights Summer
School organised by the Empowerment through Law of the Common People (ELCOP), 15 December 2002, p.2
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trafficking of persons is a Herculean task, if not
impossible. However, a pragmatic approach to
define trafficking in persons should take into
consideration, at a minimum, the following
issues:

Trafficking in human beings constitutes
both a cause and consequence of human
rights violations. The act of trafficking
should therefore not only be seen only from
criminal justice standpoint. While
prevention and eradication of trafficking is
important, the protection of the human
rights of trafficked persons is equally
important.

Trafficked persons should be treated as
victims rather than as offenders. They shall
not be penalised for crimes related to the
acts of trafficking.

The right to privacy of trafficked persons
shall be recognised and protected at any
stage of investigation, prosecution and trial
of the trafficking cases.

Trafficked persons shall be given
preferential entitlement under the
government’s witness protection scheme.

Persons found guilty for the offence of
trafficking or attempt to commit such acts
shall be meted corporeal punishments as
well as fine.

Side by side with rescue and recovery, the
issues and concerns on repatriation and
reintegration of the trafficked persons, i.e.,
emergency shelter, free legal services,
medical or psychological services,
livelihood and skills tr aining and
educational assistance should be addressed
adequately.

In order to facilitate the material need to
start a new life by the trafficked person,
award of damages to the victim shall be
taken from the personal and separate
properties of the offender.

As the consequences or end result of
trafficking is serious violation of human

rights and dignity including the possibility
of violation of most fundamental human
right to life, no human being can rationally
make a free decision for such violations.
Trafficking therefore must be viewed as a
non-consensual act on the part of the
victim.

Women and children should not be lumped
together in the definition of trafficking.

Trafficking involves movement of people
both within and across borders

The ambiguities and confusion in
migration-trafficking nexus should be
clearly and carefully dealt with.

Considering the above points, we can define
trafficking as “the recruitment,
transportation, transfer or harbouring or
receipt of any person with or without his/
her consent and employing such means and
processes that contravene the national and
international laws directly or indirectly for
achieving private economic gain or placing
the person in an exploitative situation that
violates the dignity of the person and
adversely affects the right of the person
guaranteed in both national laws and
international instruments.”

3.3. DEFINITION OF TRAFFICKING IN
BANGLADESH

Trafficking of persons in Bangladesh is a
problem that is real and present. It ahs become
an element of grave concern for each and every
individual and family in Bangladesh in recent
days. While recognition of its persistence and
impact on society has increased over recent
years, but it remains a set of activities and effects
that is difficult to quantify or tie down.54

Although the magnitude of trafficking in
Bangladesh has increased over the years, yet
neither the extent nor the real expansion can be
verified. The illegal structure of trafficking,
community vested interests and a lack of
information networking are the major
constraints preventing verification.55 Despite the
existence of a number of national laws dealing

54 The Counter Trafficking Framework Report: Bangladesh Perspective, supra note 41, p.16
55 Rapid Assessment on Trafficking in Children for Exploitative Employment in Bangladesh. ILO-IPEC, Trafficking

in Children –South Asia (TICSA) 2002, P.XVIII
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with the various issues and aspects of trafficking
including punishments for trafficking, none of
the laws, interestingly enough, provides for any
definition of the term trafficking.   Although
there is no definition of the term “trafficking in
persons” in any laws of Bangladesh, yet some
core constituent elements of trafficking related
to ‘processes and purposes’ of trafficking are
identifiable. Review of the various laws of
Bangladesh indicates that trafficking in persons
is:

the recruitment, transportation, transfer,
detaining, harbouring or receipt of persons
using improper means such as force,

abduction, fraud, enticement or coercion

 the trade (buying, selling, import, sending
abroad) of human beings for any purpose

Involving the trafficked victims for
prostitution and other improper purpose,
such as forced or coerced labour, servitude,
slavery or sexual exploitation.

Aiding and abetting any person in
committing the offences rela ted to
trafficking in any way

an offence that may occur within national
borders and across the borders.
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4.1 INTRODUCTION

Trafficking of women and children has become
a profitable business now. The economic, social,
political, religious and cultural conditions of
Bangladesh are responsible to the phenomenal
growth of the problem. Religious practices, the
discriminatory laws against women and
children, denial of property rights to the women
also contribute to the creation of an environment
of trafficking.  Disintegration of rural
community, poverty,  domestic violence,
increasing commoditisation of women, natural
disasters make women and children vulnerable
to trafficking and abuse.

The onslaught of globalisation, tourism, war and
armed conflict, the impact of free market on the
lives and value systems, grinding poverty,
economic migration, violence towards women,
commoditisation of women, and internal
displacement due to man-made and natural
disasters are also responsible for the creation of
favourable environment of trafficking. Economic
crises, and rapid privatisation, liberalisation, loss
of traditional livelihood, social instability, lack
of enforcement of existing laws, corruption in
the law enforcing agencies, displacement by
natural disasters are also contributory factor for
trafficking problem in Bangladesh.

The causes of trafficking are interpreted from
two different perspectives, namely: structural
reasons which are explained by demand side
and supply side of trafficking problem, which
are closely related to economic, social, and
cultural contexts of a country.

4.2  STRUCTURAL CAUSES OF
TRAFFICKING

Demand Side: In general the terminology

Chapter Four

CAUSES OF TRAFFICKING: SUSTAINABILITY, PRACTICABILITY,
APPLICABILITY, AND COMPATIBILITY OF ANTI-TRAFFICKING LAWS

‘demand’ refers to the desire and preference for
a particular commodity, labour or services. But
it has a special implication so far as trafficking
is concerned. The demand side includes increase
in the demand for cheap labour by employers
and organisations, expansion in the commercial
sex trade, economic globalisation and
development activities which have created the
demand for temporary migrant workers. In the
context of human trafficking, demand refers to
the nature and extent of exploitation of the
trafficked victims after reaching the destination
point.56 Typically, there are three kinds of
demands: (i) employer demand (employers,
owners, managers or subcontractors); (ii)
consumer demand (clients in the sex industry);
(iii) third parties involved in the process
(recruiters, agents, transporters and others who
participate knowingly in the movement of
persons for purposes of exploitation).57

Supply Side: The supply side denotes the
vulnerability of women and children to
trafficking due to social, economic, cultural or
familial factors, domestic violence and gender
discrimination. Thus, the supply side involve
economic desperation and lack of opportunities,
unjust social, religious, cultural practices,
economic disparities within countries, erosion
of traditional family values, the pursuit of
consumerism, inadequate educational and
employment opportunities. Distributional
aspect of supply side reveals that women and
children are disproportionately targeted for
trafficking.

Both demand and supply factors shape the
phenomenon of human trafficking and they are
closely intertwined. For instance, poverty and
expectation of better economic opportunities
compel them to migrate and seek employment

56 Demand Side of Human Trafficking in Asia: Empirical Findings, supra note 10, p. 2.
57 Demand Side of Human Trafficking in Asia: Empirical Findings, supra note 10.
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in unregulated and informal sectors where they
are extremely vulnerable to exploitation.58

Any discourse on anti-trafficking strategies
should address the root causes of both the supply
and demand side of trafficking problems.

4.3 OTHER REASONS FOR
TRAFFICKING

4.3.1 Poverty

Poverty remains a major factor for trafficking
in this region in general and Bangladesh in
particular. Many destitute women and children
are sold by family members into prostitution to
escape the poverty. There are also examples of
voluntary entry of many women into
prostitution because of abject poverty and lack
of employment. Women in Bangladesh suffer
from multiple sources of economic deprivation.
Women in Bangladesh generally have more
limited work opportunities than men because
of their limited access to education and technical
training, social constraints on their mobility and
greater household responsibilities. This
feminization of poverty suggests that women
are more likely than men to be subjected to
precarious activities and poorly paid work at
home or in the informal sector. It also posits
that women are more vulnerable to the negative
effects of economic restructuring and recession
as they are generally unskilled and work in the
most vulnerable, low productivity sectors.59

Young women from remote villages and poor
border communities are lured from their villages
by local recruiters, relatives or neighbours who
promise jobs, marriage and sell them for very
small amounts to brokers who deliver them to
brothel owners or other places in the countries
of destination. This purchase price becomes the
‘debt’ that the trafficked women or children
must work to pay off- a process that can stretch
on indefinitely.

In Bangladesh, many children are trafficked
every year for the purpose of using them as
camel jockeys in the Middle East. Most of the
boys are trafficked from Bangladesh by
organised criminal groups by alluring the poor

parents of huge amount of money.60 Using
children as camel jockeys causes complete
deprivation of children from enjoying their
rights and have far-reaching effect on their
mental and physical development.

4.3.2 Discriminatory Social and
Religious Practices

Although significant stride has been made for
empowerment of women in Bangladesh, they
continue to fight the exploitative structure of a
patriarchal society where religious, social and
legal systems collude with one another to
subjugate them. Prevailing discriminatory
religious practices and cultural attitudes also
perpetuate gender based violence against
women in Bangladesh. The personal laws and
social and religious norms posit women’s
subordination in society, which results in
discrimination against women in the areas of
inheritance, marriage, divorce and guardianship
of children. The discriminatory practices restrict
women’s access to land, employment
opportunities, and often compel poor women
to migrate from one place to another and in this
way. Most of the women have no access to
decision making processes which can deeply
affect their lives. Although dowry and child
marriage are prohibited under the existing laws
of Bangladesh, still they persist in pervading
form, expos ing women and girls to the
vulnerability of being trafficked.

4.3.3 Impact of Economic
Globalisation

In recent times, the concept of economic
globalisation has generated a lot of controversy
around the world. Although economic
globalisation has created many employment
opportunities, it also exacerbated global
inequalities. In particular, manufacturing sectors
have been flourished in many developing
countries including the South Asian countries
a result of promotion of trade liberalisation and
open market, and in these sectors, many young
rural women are employed which give them a
source of economic independence and
empowerment. For instance, with the expansion

58 Demand Side of Human Trafficking in Asia: Empirical Findings, supra note 10.
59 Combating Trafficking of Women and Children in South Asia, supra note 44, p. 20.
60 See, Letter from BNWLA, A Report on camel jockeys, published by BNWLA, September, 2002, Dhaka.
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of export manufacturing industries such as
ready-made garments, increasing numbers of
young women have migrated to Dhaka to work
in garment factories. But at the same times, due
to global economic downturn, many industries
may be shut down which may result in laying
off large numbers of staff, for example in the
garment sector in Bangladesh. Without
alternative job opportunities or adequate safety
nets in place, many young women who are laid
off may be vulnerable to trafficking as they may
be lured by false promise of alternative job
opportunities. It should be observed that most
of manufacturing workers are employed without
proper documentation, which in turn deepens
their vulnerability to traffickers.

Strive for tourism industry driven by economic
development has attendant negative impacts on
the society including lax enforcement creates
condition for trafficking.

4.3.4 Migration and Trafficking Nexus

Trafficking and migration are two distinct
concepts, but interrelated issues. Migration is a
broader notion and trafficking can be resulting
phenomena of forced migration. There is a
strong nexus between migration and trafficking.
In many instances, trafficking occurs in the
shadow of economic migration. In recent times,
undocumented migration has increased
significantly and has become an important
source of trafficking. The widespread
assumption that most trafficking incidents take
place through kidnapping and coercion is not
true. Rather most trafficking incidents now start
as a migration process, which lead to trafficking
in human person through coercion and
deception. For instance,  persons  may
voluntarily choose to migrate but may be
deceived about the kind of work they are
expected to do. In many cases, trafficking and
migration become indistinguishable which
makes it  difficult to detect the crime of
trafficking. This is because movement, internal
and cross-border, is central to both migration
and trafficking. The concept of consent in
physical movement remains an important
criterion to distinguish between a migrant and
trafficked person.

Many people of Bangladesh being desperate of
getting rid of poverty migrate to other countries
in search of better economic opportunities.
People also move to cities and across border in
search of better economic opportunities, and in
doing so, they may fall into the hands of
traffickers who promise them good jobs in
another place. An unholy nexus of brokers, a
section of government officials and immigration
officials and police are involved in illegal
migration of hundreds of workers, mainly
female workers to Middle East countries. Their
alliance remains out of reach, as they satisfy
the highest authorities of the government,
including the secretaries and ministries by
bribing them. The illegal migrants remain
undocumented and often end up in jail of those
countries and many of them get involved in
illegal activities and caught in the hands of
traffickers. The government officials often
manipulate the issuance of immigration
clearances, as there is no clear policy of the
government on a number of countries or issue
fake passport by receiving bribe.61

Migration can be both internal and external.
Rapid and sustained rural-urban migration
refers to internal dimension, while overseas
labour migration is called external dimension.
Both are undisputed features of Bangladesh
economy. But there is no well developed policy
on migration issue and most of the problems
relating migration are dealt with in ad hoc ways.

4.3.5 Internal Displacement

Internal displacement caused by natural or man-
made disaster causes mass uproot of people
from their habitat and end up in slums where
they can be allured to be given better life and
fall prey to trafficking. Landlessness caused by
river erosion can cause poor people to migrate
to the urban areas. Internal displacement can
lead to three types of internal migration: rural
to rural migration, rural to urban migration,
urban to urban migration. Finding no means of
survival in urban areas, poor women who are
victims of internal displacement can be lured
by the traffickers to better life and ultimately
can be trafficked. In Bangladesh, there is no
policy to deal with internally displaced persons.

61 Porimal Palma, Govt Body at core of human trafficking, Daily Star, November, 21, 2006.
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There are also no regional policies regarding
the displaced persons who have not crossed the
state border.

4.3.6 Organized Criminal Network

Trafficking is not a personal adventure rather it
is carried out through well organised trafficking
syndicates involving recruiting agencies,
transport agencies, airlines, money changers,
hotel owners, and law enforcing agencies. The
traffickers may include relatives, agents, brothel
owners, employers, restaurant owners, and even
law-enforcing agencies. Traffickers work as a
part of an organised crime syndicate. Human
trafficking is considered as the third largest
organised criminal offence. In present context,
fewer victims of trafficking are kidnapped or
abducted. Rather, overwhelming majority of
traffic victims are trafficked through deception
or false promises by the organised criminal
network.62 Many girls are trafficked to urban
areas of Bangladesh on false promise that they
will get a good job and better life but clandestine
agents sell and forcibly imprisoned to practice
prostitution. The criminal networks also
sometimes kidnap and abduct victims. These
organised network members of traffickers often
threaten victims with injury or death, or the
safety of the victims and take away the
trafficked person’s travel documents and isolate
them to make escape more difficult. Many
traffic victim end up their life into brothels
which is administered by organised criminal
network. The institution of prostitution is
considered to be the profitable business for
many such as family, border security forces, the
brokers, the pimps and owners, the police, the
political connections. These criminalised
elements of society help to perpetuate and
sustain the system of trafficking. Usually the
criminal network is extended to international,
national and local level.

4.3.7 Organ Trading

Trafficking for the purpose of organ trade is a
new phenomenon in Bangladesh. Although very

little information is available in regard to this
form of trafficking but the newspaper and
reports prepared by different NGOs working in
this arena clearly indicates that trafficking for
organ is a lucrative business for the traffickers.
There have been reports of trafficking in organs
in Bangladesh.63 Organ trade requires a special
and different type of attention than other forms
of trafficking.

4.3.8 Lack of Safety and Security in
Workplace

Bangladesh is dependent on two sources for its
foreign exchange earnings: garment exports and
remittances sent by migrant workers. But policy
makers have shown little concern for the safety
and the protection of large work force that
makes this possible. In garment industries,
women and children are often subjected to
abuse, sexual exploitation and torture, are not
fairly paid for their work, and labour laws are
routinely violated. In the way of escaping such
abusive working environment, they fall prey to
the traffickers who base garment industries as
a source of trafficking. The precarious working
conditions in which garment workers are forced
to work violate both human rights law and a
range of labour laws and standards. Moreover,
most of these women and children are working
in the informal sector, which is beyond the reach
of most labour laws and regulations. Migrant
workers are particularly vulnerable to
trafficking and other abuses, especially if they
are undocumented, since they are unlikely to
complain about their working conditions for
fear of being arrested and deported.”64

4.3.9 Lack of Education and
Awareness

Lack of awareness and education at the grass
root level often causes deprivation of the rights
of marginalised and vulnerable section of
people. Consequently, it also contributes to the
problem of trafficking. In particular, women and
marginalised section of the society are largely
ignorant of their basic rights and rate of

62 See, Gobinda Chandra Mandal, Combating Trafficking in Persons: Quest for A South Asian Regional Tool, in: Dr.
Mizanur Rahman (ed.), Human Rights and Domestic Implementation Mechanism, ELCOP, Dhaka, (2006), pp.
191- 202.

63 Anindita Dasgupta, “Dreams—and Hunger—Drive Trafficking into India,” Inter Press Service, 9 December 2003.
64 Combating Trafficking of Women and Children in South Asia, supra note 44, pp. 8-9.
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illiteracy is particularly high among the rural
women due to unequal education opportunities
and lack of economic means to obtain education.
For instance, lack of awareness about birth
registration in Bangladesh causes difficulty in
prosecuting traffickers for trafficking children
who are trafficked through fraudulent marriage.
In such fraudulent marriages, it is difficult to
prosecute the ‘husband’ and his accomplices
under the existing laws as births are not
registered in rural areas and as a result, the
child’s age cannot easily be ascertained.

4.4 WHO ARE VICTIMS OF
TRAFFICKING?

In general, women and children are victims of
trafficking. But women and children of all
families are not subjected to trafficking. The
following usually become victim of trafficking:
poor women, floating women and children;
orphan children, widow, divorced and destitute
women, women and children living in slum
areas, children of broken families, children
working in the factories, manufacturing
industries, garments industries and as domestic
helps.

4.5 DESTINATION OF TRAFFICKING

Usually, children and women of Bangladesh are
trafficked to the Middle East countries, India,
and Pakistan.

Thus, different sources and sectors of demand
for traffic victims can be categorised in the
following ways:
i. Sex slaves,
ii. Prostitution
iii. Forced prostitution,
iv. Illegal workers,
v. Bonded labour,
vi. Domestic labour,
vii. Illegal marriage,
viii. Business of adoption,
ix. Camel jockeys,
x. Organ trade, and
xi. Organised begging.
The causes of trafficking of women and
children can be surmised as follows:
i. Marginalisation of women and children as

the most vulnerable group of society;

ii. The disintegration of the rural communities
and social nexus;

iii. Social attitudes towards women;
iv. Lack of employment;
v. Economic migration urban areas and

abroad;
vi. Commodification of women;
vii. Violence against women;
viii. Kidnapping and abduction; and
ix. Social inequity.

4.6 POTENTIAL AREAS OF
TRAFFICKING

The following areas are identified as risky and
potential areas of trafficking in Bangladesh:
slum areas, rail station, bus terminal and launch
terminal, stranded Bihari camps, Rohingya
camps, densly populated rural areas and poverty
ridden areas.

4.7 ROUTES OF TRAFFICKING

Bangladesh shares most of its border areas with
India. Lack of monitoring over the long and
porous boundaries coupled with lax border rules
promote trafficking. Thus, the significant
portion of this long border areas is open and
out of control of border security forces. This
weak and vulnerable borderline is one of the
causes of trafficking in Bangladesh. There are
as many as 20 transit points from districts of
Bangladesh bordering India through which
women are trafficked. Bangladesh has several
land ports attached to India such as Benapol,
Hili, Sharsha, which are often used as transit
point of trafficking due to corruption of land
port officials and security forces of both
countries. Sometimes, air routes are also used
for trafficking, in particular, to Pakistan and the
Middle East. The determination of occurrence
of trafficking is particularly difficult because
the distinction between trafficking and illegal
border crossing/migration is not always clear.
If apprehended at the borders, most traffickers
will get charged with illegal border crossing and
they will not be convicted for trafficking which
is a non-bailable offence. In most cases,
traffickers are not punished because the victims
withhold complaints. On the other hand, victims
are charged under section 11 (C) of the
Bangladesh Passport Order, 1973. This order
prescribes only nominal fine and one month
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imprisonment for this.

The following points are potential areas of
trafficking:

a. Jessore and Shatkhira border,
b. Hilli border of Dinajpur,
c. Rajshahi and Chapai Nowabganj border,
d. Lalmonirhat, Kurigram border area,
e. Jokigonj border of Sylhet,
f. Commilla and Brahmanbaria border.

One of the important barriers to detect
trafficking problems is the lack of reliable data

and information so as to determine the true
magnitude of the problem. Both government and
NGOs have their own statistics regarding the
number of trafficked persons, which are mainly
based on assumption. There is no uniformity in
data and different organisations adopt different
ways to measure data. Usually, data is collected
on the basis of cases reported to the police. The
police department has hardly any computerized
data base. The special tribunals on protection
of women and children have also data on
trafficking. However, government data on
trafficking is not always accessible to
organizations and individuals.65

65 See, Sharmeen A. Farouk, ‘Violence against women: A statistical overview, challenges and gaps in data collection
and methodology and approaches for overcoming them’, A paper presented at Expert Group Meeting, UN Division
for the Advancement of Women, 11-14 April 2005.
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5.1 INTRODUCTION

The main objective of the enforcement
procedure under anti-trafficking laws is to
prevent and control trafficking through
prosecution of traffickers. The standards of
procedure and enforcement mechanisms
essentially involve the mechanisms of criminal
justice system of a country. The enforcement
of anti-trafficking laws has to strike a balance
between criminal justice goals and human rights
goal. Since human trafficking often involves
organised criminal elements and crosses
boundary, the enforcement of anti-trafficking
laws appears to be a  daunting task. This
challenge of prosecution of traffickers has been
stated in the following way:

“Law enforcement agencies everywhere face
some difficult challenges in their attempt to
prevent and control human trafficking. Primary
among these is the fact that trafficking is
frequently a crime of an international nature,
crossing national borders and jurisdictions. Law
enforcement efforts can often be confounded
by the need to conduct investigations or pursue
criminals across international borders. Stopping
human trafficking is a complex problem for law
enforcement. Human trafficking is in fact better
understood as a collection of crimes bundled
together rather than a single offence; a criminal
process rather than a criminal event. It is often
difficult to identify and harder still to convict
traffickers.”66

An effective criminal justice system that
punishes the criminal offenders and protects the
innocents is imperative for prosecution of
traffickers. An effective criminal justice system
does not only require the well developed

Chapter Five

STANDARDS OF PROCEDURE AND ENFORCEMENT MECHANISMS
WITH RESPECT TO THE INTERNATIONAL HUMAN RIGHTS

INSTRUMENTS

procedures but also their impartial and fair
application in a particular situation. Successful
operation of criminal justice system also
depends on effective coordination amongst the
courts, prosecutors, crime investigators and
defense lawyers. Generally, trafficking offences
are difficult to prosecute as the nature of the
offence, the frequent need to rely on evidence
collected abroad, the potential for victims and
witnesses to be traumatized and intimidated or
for public officials to be corrupted and the need
for interpreters and translators, the prosecution
of these offences offers some new and difficult
challenges to the judiciary.67

The effectiveness of anti-trafficking laws
depends on a number of factors, such as the
resource dedicated to enforcement and
prosecution of the laws; the training of law
enforcement and court personnel on the existing
laws and their mandate, social awareness of
breadth of the problem, police powers to
investigate trafficking cases; ability and
willingness of law enforcement and court
personnel to protect trafficked persons during
the investigation and prosecution of the
traffickers; and gender-sensitive and child-
sensitive court facilities and procedures.68

However, in Bangladesh, criminal justice
system faces many problems in prosecution of
traffickers, which can be attributed to the
systemic failure. For instance, all trafficking
cases are investigated by police and prosecutors
are absolutely excluded from the investigation,
which results in dependence of courts on
evidence found on investigation. But if the
police do not investigate or do so poorly, and
as a result no evidence is found, prosecutors
can hardly proceed with the complaint. There

66 Toolkit to Combat Trafficking in Persons, Global Programme against Trafficking in Human Beings, United Nations
Office on Drugs and Crime, Vienna, United Nations, New York, 2006.

67 Ibid.
68 Combating Trafficking of Women and Children in South Asia, supra note 44, pp. 7-8.
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is widespread allegation that members of law
enforcement are often bribed by traffickers not
to proceed with trafficking cases. The courts
are a lso inaccessible because lit igation
involving trafficking like other criminal
proceedings is lengthy, complex and costly,
which inhibit the easy accessibility of the
victims to the legal institutions. Moreover,
courts are often hostile or unsympathetic to the
victims of trafficking. It is also not unusual that
victims of trafficking are intimidated by the
perpetrators not to proceed with the remedies,
or if they file a report with police, their reports
are not accurately recorded or fully investigated.
Lack of sufficient witnesses or documentary
evidence to prosecute can be attributed to a
fewer number of trafficking convictions in
Bangladesh.

5.2 STANDARDS OF PROCEDURE
REGARDING PROSECUTION OF
TRAFFICKERS UNDER
LAWS

The difficulty of accessing justice is an
impediment to victims of tr afficking in
Bangladesh. The procedural complexity is one
of the main barriers in accessing justice system
for prosecuting traffickers. The procedural laws
that deal with standards of procedure and
enforcement mechanisms of anti-trafficking
laws in Bangladesh are the Criminal Procedure
Code, the Evidence Act and also special
procedure under different laws on trafficking.
The prosecution also involves police forces,
public prosecutors, lawyers, judges, and NGOs.
With respect to the prevention of crime, its
investigation, its prosecution and trial, the
criminal procedural system in Bangladesh
continues to follow the traditional method. This
is equally applicable regarding the procedures
relating to prosecution of traffickers.

However, over the years, Bangladesh has
adopted some special laws on prosecution of
traffickers.  The special laws prescribe
procedure and enforcement standards for speedy
trial of traffickers. The detailed procedure for
investigation into trafficking cases has been
contemplated under the Women and Children

Repression Prevention Act of 2000. Under
section 18 of the Act of 2000, investigation of
offence relating to trafficking in person should
be completed within 60 days after receiving
information on occurrence of offence or order
given by magistrate to investigate. However, if
investigation officer can satisfy the tribunal that
time limit should be extended for the sake of
justice, the tribunal can extend it for another
30 days for completion of investigation.
However, the tribunal can further extend the
time limit for another 30 days during trial or
after completion of trial if it is satisfied that
further investigation is needed for achieving
justice. According to section 18(2), if the
investigation officer fails to complete
investigation within this extended time period,
tribunal can order for completion of
investigation by another investigation officer
within 30 days. This Act provides that the
Tribunal will conclude the trial within 180 days
from the date of receipt of the file for trial and
if the trial starts, it will be heard continuously.69

It also provides that if the tribunal fails to
complete the trial within 180 days, it will send
a report stating the reasons for not completing
the trial to the High Court; but this Act provides
nothing about the  the fate of a case which has
not been concluded within 180 days.

It is also difficult to assist the trafficked women
and children under the 2000 Act because of the
victims’ reluctance to participate as witnesses,
particularly where family or community
members or law enforcement personnel
participated in the trafficking, or where the
trafficker is politically connected70.

The Act reveals a paradox as many of the
provisions gives special powers to the police to
arrest, and these provisions are direct violations
of the International Covenant on Civil and
Political Rights, 1966.

5.3 STANDARDS OF PROCEDURE
REGARDING PROSECUTION OF
TRAFFICKERS UNDER
POLICIES

Apart from the laws, the government has also

69 Section 20 of the Act
70 ADB, Combating Trafficking  in Women and Children in South Asia: Country Paper Bangladesh,
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adopted many policies in which it has reiterated
its commitments to combat trafficking. For
instance, the trafficking problem has been
identified in the National Plan of Action for
Children 1997-2002 in the following way:

“This is both law enforcement and a socio-
economic issue involving multiple levels and
types of vigilance. In addition, trafficking of
children takes place in response to demand.
Additional causes, particularly in case of girl
children, can be related to discriminately laws
and practices such as child marriage, polygamy,
dowry, and the low social value accorded to
women.”71

The most important other national policies in
this regard are the National Policy and National
Action Plan for Women’s Advancement, 1997
the National Child Policy and National Action
Plan for Children, 1994.

The main objectives of National Policy and
National Action Plan for Women’s
Advancement, 1997 are the following:

- to establish equality regarding men and
women in all areas of national life;

- to ensure security of women in all areas of
political, social and family life;

- to establish women rights;
- to develop women as educated and skilled

human resources;
- to eradicate inequality between women and

men;
- to fulfil the basic needs of destitute women;
- to rehabilitate the affected women by

natural disaster and armed conflict;
- to ensure social security of widow,

unmarried women,  husband-rejected
women; and

- to uphold positive image of women and girl
child in the media.

The National Policies for  children’s
Advancement, 1994 provide a  number of
provisions for protection of children rights in
case of guardianship, employment, child labour,
and trafficking in children. According to
National Policies, the children rights should be

protected on priority basis and to ensure that
children are not subjected to physical and
mental torture for any offence committed by
them.    Moreover,  the Government of
Bangladesh has adopted a National Plan of
Action for Children (2005-2010), a major goal
of which is to protect children from abuse,
violence, discrimination and sexual
exploitation, including trafficking. The specific
objectives are the following:

a. to ensure protection of children from all
forms of abuse, discrimination and
exploitation, including trafficking;

b. to build an enabling environment to secure
the well-being of children, including those
who are vulnerable;

c. to make provisions of recovery and
reintegration into society for child victims
and children of adult victims of abuse,
violence, discrimination and exploitation.72

To achieve the broad goals of protecting
children from abuse, exploitation and
violence, the Action Plan also identified the
following strategies that need to be
implemented:

a. Identify and address the root causes of
children’s vulnerabilities, which lead
to sexual abuse, discrimination,
violence and exploitation, and devise
and implement preventive strategies;

b. Develop and implement policies,
programmes and legal frameworks that
prevent and protect further abuse;

c. Ensure child participation from
various socio-economic groups in
planning, implementing, monitoring,
and evaluating child-related protection
policy and programme interventions;

d. Strengthen and enforce existing
policies and laws in relation to child
protection;

e. Raising mass awareness particularly
amongst duty bearers of existing laws
and child rights;

f. Strengthen children’s and duty bearers’
capacity to perform their

71 Ministry of Women and Children Affairs, National Plan of Action for Children (1999), p. 108.
72 National Plan of Action for Children (2005-2010), Ministry of Women and Children Affairs, Government of the

People’s Republic of Bangladesh, (2006), p. 77.
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responsibilities to promote and protect
children against any abuse;

g. Develop policies, programmes, legal
mechanisms and provisions, including
services and facilities, for recovery and
reintegration of child victims and
children of adult victims;

h. Make provisions for and protect the
rights of all children, including socially
excluded and stigmatized children.73

But many of the above commitments have remained
merely rhetoric and have not been implemented to
realize the rights of women and children.

5.4 INSTITUTIONAL FRAMEWORK
FOR ENFORCEMENT OF
TRAFFICKING LAWS

The main governmental agency dealing with
anti-trafficking is the Ministry of Women and
Children Affairs. Apart from this, various other
department and government agencies are also
involved in prevention of trafficking. Given the
nature of trafficking problem and the crime it
involves, the expertise required addressing it
effectively and multiple needs of its victims, it
is essential that an integrated approach
involving different agencies should undertake
common measures. It is necessary to establish
personal links and cooperation among the
various agencies.

5.5 TANDARDS OF PROCEDURE AND
ENFORCEMENT MECHANISMS
UNDER INTERNATIONAL
INSTRUMENTS

The international standards on prevention of
trafficking and prosecution of traffickers have
been developed by a significant number of
legally binding instruments as well as soft laws.
The international instruments dealing with anti-
trafficking can be categorised into the following
ways:

5.5.1 Specific Legal Instruments on
Trafficking and Organized Crime

Article 1 of the Convention for the

Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of Others,
1949 states that the parties agree to punish any
person who procures, entices or leads away, for
purposes of prostitution, another person, even
with the consent of that person; and exploits
the prostitution of another person, even with
the consent of that person. Art. 17 provides that
the parties undertake, in connection with
immigration and emigration, to adopt or
maintain such measures as are required,...to
check the traffic in persons of either sex for the
purposes of prostitution. It further provides that
the parties, in particular, should undertake to
make such regulations as are necessary for the
protection of immigrants or emigrants...in
particular, women and children, both at the
place of arrival and departure and while en
route. Art. 19 provides that the parties shall
undertake pending the completion of
arrangements for the repatriation of destitute
victims of international traffic in persons for
the purpose of prostitution, to make suitable
provisions for their temporary care and
maintenance.

The Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and
Institutions and Practices similar to Slavery,
1956 also condemns a variety of slavery like
practices, including debt bondages and forced
marriage. Art. 1 of the Convention provides that
each state party shall take all practicable and
necessary legislative and other measures to
bring about the complete abolition or
abandonment of the following institutions and
practices: debt bondage, serfdom and any
institution or practice whereby.

Another important convention dealing with
organised crime including trafficking is the UN
Convention against Transnational Organised
Crime, 2000. The main objectives of the
Convention are: to promote cooperation to
prevent and combat transnational organized
crime more effectively; to provide instruments
for law enforcement and prosecutorial agencies;
and to support and protect victims.74 The United
Nations adopted in 2001 a protocol to prevent,
suppress and punish trafficking in persons,

73 Ibid, p. 77-78.
74 See, Summary of the United Nations Convention against Transnational Organised Crime and Protocols thereto,

available at file://F:/Trafficking definition.htm
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especially women and children, to
supplement the UN Convention against
Transnational Organised Crime. This
Protocol includes a definition, a requirement to
criminalise trafficking and measures that should
be taken to support and protect victims. Article
2(b) of the Protocol to the UN Convention
against Transnational Organised Crime, 2001
asks state parties to protect and assist the victims
of such trafficking, with full respect for their
human rights.75 Article 5 of the protocol calls
upon the states to adopt legislative and other
measures to establish trafficking as criminal
offence. Article 6 sets out standards for the
protection of victims of trafficking in persons.
It provides that state parties in appropriate cases
and to the extent possible under its domestic
law, shall protect the privacy and identity of
trafficking in persons, including by making legal
proceedings relating to such trafficking
confidential. Art. 6(2) states that each state party
shall ensure that its domestic legal or domestic
legal or administrative system contains
measures that provide to victims of trafficking
in persons, in appropriate cases: (a) information
on r elevant court and administra tive
proceedings; (b) assistance to enable their views
and concerns to be presented and considered at
appropriate stages of criminal proceedings
against offenders, in a manner not prejudicial
to the rights of the defence. Art. 6(3) states that
each state party shall consider implementing
measures to provide for the physical,
psychological and social recovery of victims of
trafficking in persons, including in appropriate
cases, in cooperation with NGOs, other relevant
organisations and other elements of civil society,
and in particular, the provision of: (a)
appropriate housing, b. Counselling and
information, in particular as regards their legal
rights, in a language that the victims of
trafficking in persons can understand; c.
Medical, psychological and material assistance;
and d. Employment, educational and training
opportunities. Art. 6(4) provides that each state
party shall take into account, in applying the
provisions of this article, the gender, age, and
special needs of victims of trafficking in
persons, in particular the special needs of

children. Each state party shall endeavour to
provide for the physical safety of victims of
trafficking in persons while they are within its
territory. Art. 6(6) states that each state party
shall ensure that its domestic legal system
contains measures that offer victims of
trafficking in persons the possibility of
obtaining compensation for damage suffered.

Art. 7 deals with status of victims of trafficking
in persons in receiving states. It provides that
state party shall consider adopting legislative
or other appropriate measures that permit
victims of trafficking in persons to remain in
its territory, temporarily or permanently in
receiving states. The receiving state shall give
appropriate consideration to humanitarian and
compassionate factors. Art. 8 deals with
repatriation of victims of trafficking in persons.
It provides that the state party of which a victim
of trafficking is a national or in which the person
had the right of permanent residence at the time
of entry into the territory of the receiving State
party shall facilitate and accept, with due regard
for the safety of that persons, the return of that
persons without undue or unreasonable delay.
Such return shall preferably be voluntary. At
the request of a receiving state for determination
of nationality of traffic victim, a requested state
shall verify identity of victims without undue
or unreasonable delay. In case of repatriation
of undocumented victims, state of nationality
shall issue such travel documents or other
authorisations as may be necessary to enable
the person to travel to and re-enter its territory.

Art. 9 provides that states parties shall establish
comprehensive policies, programmes and other
measures to prevent and combat trafficking, to
protect victims of trafficking, especially women
and children from revictimization. State parties
shall endeavour to undertake measures such as
research, information and mass campaigns and
social and economic initiatives to prevent and
combat trafficking. Policies, programmes and
other measures shall include cooperation with
NGOs, other relevant organisations and other
elements of civil society.

Art. 10 states that law enforcement, immigration

75 Article 2 (b) of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the UN Convention Against Transnational Organised Crime, G.A. Res. 25, annex II,
U.N.GAOR, 55th Sess., Supp. No. 49, at 60, U.N. Doc. A/45/49 (Vol.1) (2001), entered into force Sept. 9, 2003.
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or other relevant authorities of states shall
cooperate with one another by exchanging
information, in accordance with their domestic
law to determine (a) whether individuals
crossing or attempting to cross an international
border with travel documents belonging to other
persons or without travel documents are
perpetrators or victims of trafficking; (b)the
types of travel document that individuals have
used or attempted to use to cross an international
border for the purpose of trafficking; (c) the
means and methods used by organised criminal
groups for the purpose of trafficking, including
the recruitment and transportation of victims,
routes and links between and among individuals
and groups engaged in such trafficking and
possible measures for detecting them.  Art. 10
(2) states that state parties shall provide training
for law enforcement, immigration and other
relevant officials in the prevention of
trafficking. The training should focus on
methods used in preventing such trafficking,
prosecuting the traffickers and protecting the
rights of the victims, including protecting the
victims from the traffickers. The training should
also take into account the need to consider
human rights and child and gender sensitive
issues and it should encourage cooperation with
NGOs, other relevant organisations and other
elements of civil society.

Art. 11 provides that without prejudice to
international commitments in relation to the free
movement of people, state parties shall
strengthen, to the extent possible, such border
controls as may be necessary to prevent and
detect trafficking. State parties are also under
obligation to adopt legislative measures to
prevent means of tr ansport operated by
commercial carriers from being used in the
commission of offence of trafficking. Art. 12
makes provision that state parties shall take such
measures to ensure that travel or identity
documents issued by it are of such quality that
they cannot easily be misused and cannot
readily be falsified or unlawfully altered,
replicated or issued. To ensure the integrity and
security of travel or identity documents issued
by or on behalf of the State party and to prevent
their unlawful creation, issuance and use. State
parties should also verify within a reasonable

time the legitimacy and validity of travel or
identity documents issued in its name and
suspected of being used for trafficking.76

5.5.2 Standards of Procedure and
Enforcement Mechanisms under
International Human Rights
Instruments

Bangladesh has also ratified or acceded to a
number of human rights treaties that explicitly
or implicitly address trafficking. For instance,
article 6 of Convention on the Elimination of
All Forms of Discrimination against Women
(CEDAW), 1979 provides that state parties shall
take appropriate measures , including
legislation, to suppress all forms of traffic in
women and exploitation of prostitution of
women.

The Convention on the Rights of the Child 1989
seeks to eradicate slavery-like practices and
offers protection to children at risk from sexual,
economic, and other forms of exploitation,
including their sale, trafficking and involvement
in armed conflict. Art. 11 of the Convention of
the Rights of Child, 1989 states that states
parties shall take measures to combat the illicit
transfer and non-return of children abroad. To
this end, States parties shall promote the
conclusion of bila teral or multilateral
agreements or accession to existing agreements.
Article 34 of the Convention provides that State
parties undertake to protect the child from all
forms of sexual exploitation and sexual abuse.
For these purposes States parties shall in
particular take all appropriate national, bilateral
and multilateral measures to prevent: a. the
inducement or coercion of a child to engage in
any unlawful sexual activity, b. the exploitative
use of children in pornographic performances
and materials. Article 35 of the Convention
obliges the states parties to take all appropriate
national, bilateral and multilateral measures to
prevent the abduction, the sale of or traffic in
children for any purpose or in any form.

An Optional Protocol to the Convention on
the Rights of the Child on the Sale of
Children, Child Prostitution and Child
Pornography, 2000 was adopted with a view
to protecting children from exploitation,

76 Art. 13 of the Protocol.
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trafficking and sexual abuse as significant
number of children are trafficked for the purpose
of the sale of children, child prostitution, and
child pornography. Art. 8 of the Protocol
provides that state parties  shall adopt
appropriate measures to protect the rights and
interests of child victims of the practices
prohibited under the protocol at all stages of
criminal justice process, in particular, by:
recognising vulnerability of child victims and
adapting procedures to recognise their special
needs as witnesses; b. informing child victims
of their rights, their role and the scope, timing
and progress of the proceedings and of the
disposition of their cases; c. allowing the views,
needs and concerns of child victims to be
presented and considered in proceedings where
their personal interests are affected, in a manner
consistent with the procedural rules of national
law; providing appropriate services to child
victims throughout the legal process; protecting
privacy and identity of child victims; providing
safety of child victims; avoiding unnecessary
delay in the disposition of cases and the
execution of orders. Art. 8(2) provides that state
parties shall ensure that uncertainty as to the
actual age of the victim shall not prevent the
initiation of criminal investigations, and shall
also ensure that in the treatment by the criminal
justice system of children who are victims of
the offences, the best interest of the child shall
be a primary consideration.  State parties shall
also ensure appropriate training, in particular
legal and psychological training, for the persons
who work with victims of the offences and adopt
measures in order to protect the safety and
integrity of those persons and organisations
involved in the prevention and rehabilitation of
victims of such offences.

International Convention on the Protection
of the Rights of All Migrants Workers and
Members of their Families, 1990 establishes
international standards for protecting the human
rights of migrants, and prohibits migrants from
being held in slavery or servitude, or required
to provide forced labour. But Bangladesh has
not signed or ratified the convention.

Bangladesh has also ratified the International

Covenant on Civil and Political Rights, 1966,
which provides that no one shall be held in
slavery or servitude, tortured or subjected to
cruel, inhuman or degrading treatment.77

Similarly, the Convention against Torture and
other Cruel, Inhuman or Degrading
Treatment or Punishment, 1984 holds state
parties responsible for pain and suffering
intentionally inflicted by or through a public
official. The provisions of these Conventions
can also be extended to the protection of
trafficked victims.

5.5.3 ILO Conventions on Anti-
Trafficking and Forced Labour

Bangladesh has also ratified or acceded to a
number of international labour conventions
relevant to trafficking, e.g., the Forced Labour
Convention, 1930 (No. 29), the Abolition of
Forced Labour Convention, 1957 (No. 105), the
Minimum Age Convention, 1973 (No. 138), the
Worst Forms of Child Labour, 1999 (No. 182).
Article 1 of the ILO Convention on Forced
Labour, 1930 (No. 29) provides that each
member of the ILO which ra tifies this
Convention undertakes to suppress the use of
forced or compulsory labour in all its forms
within the shortest possible period. Art. 4 states
that the competent authority shall not impose
or permit the imposition of roced or compulsory
labour for the benefit of private individuals,
companies or associations.

The ILO Convention on Worst Forms of
Child Labour, 1999 asks state parties to take
immediate and effective measures to secure the
prohibition and elimination of the worst forms
of child labour as a matter of urgency.78

According to this Convention, the term the
Worst forms of child labour comprises, inter
alia a. all forms of slavery or practices similar
to slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced
or compulsory labour, including forced or
compulsory recruitment of children for use in
armed conflict; b. the use, procuring or offering
of a child for prostitution, for the production of
pornography or for pornographic performances;
c. the use, procuring or offering of a child for

77 See, Art. 7 & 8.
78 Art. 1 of the Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms

of Child Labour, 1999.
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illicit activities, in particular for the production
and trafficking of drugs; d. work which, by its
nature or the circumstances in which it is carried
out, is likely to harm the health, safety or morals
of children.79

Art. 5 of the Convention provides that each
member shall, after consultation with
employers’ and workers’ organisations,
establish or designate appropriate mechanisms
to monitor the implementation of the provisions
giving effect to this Convention. Art. 6 provides
that each member shall design and implement
programmes of action to eliminate as a priority
the worst forms of child labour.  Art. 7(2)
provides that each member shall, taking into
account the importance of education in
eliminating child labour, take effective and time-
bound measures to:

a. prevent the engagement of children in the
worst forms of child labour;

b. provide the necessary and appropriate
direct assistance for the removal of children
from the worst forms of child labour and
for the rehabilitation and social integration;

c. ensure access to free basic education, and
wherever possible and appropriate,
vocational training, for all children
removed from the worst forms of child
labour;

d. identify and reach out to children at special
risks; and

e. take account of the special situation of girls.

5.5.4 Procedure and Enforcement
Mechanisms under Regional
Instruments

The SAARC countries adopted a Convention
with a view to adopting common regional
strategies to combat trafficking. The Convention
establishes trafficking as a criminal offence, and
outlines legal measures to prosecute traffickers.
In particular, the Convention urges the member
states to undertake following the steps:

- to provide for mutual legal assistance in
conducting investigations, trials and other
proceedings. Such assistance shall include:

taking evidence and obtaining of statements
of persons; provision of information,
documents, and other records including
criminal and judicial records; location of
persons and objects including their
identifications; search and seizures;
delivery of property including lending of
exhibits;

f. making detained persons and others available
to give assistance or assist investigations;
service of documents including documents
seeking attendance of persons.

- to ensure that trafficking offences will be
extraditable within the terms of any
extradition treaty between the state parties;

- to require judicial authorities to maintain
confidentiality of trafficked persons;

- to provide traffic victim with appropriate
counselling and legal assistance.

With regard to prevention and interception of
trafficking, the convention requires state parties
to provide sufficient means, training and
assistance to their respective authorities to
enable them to effectively conduct enquiries,
investigations and prosecutions of offences. It
also asks the state parties to sensitize their
judiciaries and law enforcement agencies about
trafficking problem through the media and other
means and to focus “preventive and
development efforts in the areas known to be
source areas for trafficking.80 The Convention
also asks member states to establish a regional
task force to implement its provision and
conduct periodic reviews. This task force may
also make recommendation for establishing a
voluntary fund to support rehabilitation and
reintegration of trafficked persons.81 State
parties are also under an obligation set up
bilateral mechanisms to effectively implement
the provisions of the Conventions and cooperate
to interdict trafficking in women and children
for prostitution.

For this purpose, the Convention imposes
obligation upon the parties to exchange, on a
regular basis, information in respect of agencies,

79 Art. 2 of the Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms
of Child Labour, 1999.

80 Art. VIII of the Convention.
81 Art. VI of the Convnetion.
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institutions, and individuals who are involved
in trafficking in the region and also identify
methods and routes used by the traffickers
through land, water or air.

The Convention also ask state parties to
consider taking measures for the supervision of
employment agencies in order to prevent
trafficking in women and children under the
guise of recruitment. The state parties are also
under an obligation to work out modalities for
repatriation of victims to the country of origin,
make suitable arrangement for their care and
maintenance, and provide legal advice and heath
care to such victims. In this regard, state parties
are obligated under the Convention to establish
protective home or shelters for rehabilitation
of victims of trafficking. The Convention
provides that the sta te parties shall also
authorise and encourage the recognised non-
governmental organisations to establish such
protective homes or shelters for providing
suitable care and maintenance for the victims
of trafficking.82

But the Convention has been criticised by the
civil society groups on the ground that the
Convention is limited to focusing on trafficking
for prostitution purposes. It has been suggested
that the Convention should also include
different forms of trafficking.

The Convention on Anti-Trafficking is
supplemented by the SAARC Social Charter.
Article 5 of the Social Charter explicitly
provides:

“State parties re-affirm their commitment to
effectively implement the SAARC Convention
on Combating the Trafficking of Women and
Children for Prostitution and to combat and
suppress all forms of traffic in women and
exploitation of women, including through the
cooperation of appropriate sections of the civil
society.”

5.6 COMPLIANCE REGIME UNDER
INTERNATIONAL INSTRUMENTS

The international instruments not only elaborate
norms regarding prevention of trafficking and
prosecution of traffickers, but also lay down

compliance procedure to ensure their
enforcement by state parties. The compliance
mechanisms include

 - periodic reporting process regarding
progress of implementation of obligations
under the treaties,

- complaint procedures under which
complaint can be lodged for violation of
treaty obligation, and

- undertaking legislative and administrative
measures to incorporate the principles of
conventions in the national legal system.

Bangladesh has ratified a number of human
rights instruments and specific conventions on
anti-trafficking, which contain the obligations
of periodic reporting, complaint procedure and
undertaking legislative or administrative
measures. For instance, CEDAW and the CRC
have mechanisms for periodic reporting by state
parties to permanent expert committees. In
addition, the Optional Protocol to CEDAW,
which Bangladesh has ratified,  provides
mechanisms for the submission of complaints
to the CEDAW Committee about possible
violations of rights by a state party, and for
investigation by the committee of grave or
systematic violations of rights by a state party.
Under the Optional Protocol to CEDAW,
women or girls in Bangladesh who have been
trafficked could also submit a complaint to the
CEDAW Committee, after exhausting domestic
remedies, if they believed their rights under
CEDAW had been violated. The guidelines for
submitting country report under the CRC also
require state parties to submit statistical and
other detailed information concerning the
trafficking.

However, this international protection system
can be hardly availed by the victims of
trafficking as they are neither aware nor they
have necessary resources to lodge complaints.

5.7 APPLICATION OF INTERNATIONAL
INSTRUMENTS IN DOMESTIC LAW
OF BANGLADESH

Generally, the application of international law
in domestic spheres revolves around theoretical
discussion of the relationship between

82 Art. IX.
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international law and municipal law, which is
usually explained by two competing theories:
dualism and monism. These competing theories
are described very often as  a lternative
approaches for application of international law
in domestic legal systems. Protagonists of
‘monism’ view all laws as a single unity and a
unified field of knowledge and international and
national laws are both part of a universal body
of rules. They attribute primacy to international
law presuming that dominance of municipal law
of difference countries over international law
will lead to international anarchy. Since within
a monist framework, international law is a
superior norm, it may be directly applied in
domestic legal system.

The competing theory of ‘dualism’ regards
international law as a wholly separate and
structurally different system. According to the
proponents of this theory, for any rule or
principle of international law can have any
effect within the municipal law, it must be
‘transformed’ or ‘adopted’ or ‘incorporated’ into
the municipal law by the use of appropriate
constitutional machinery. However, the question
whether a country follows dualism or monism,
depends on its constitutional norm. Also the
expression ‘monism’ and ‘dualism’ are no
longer expressed in their pure forms as
applications of international law in domestic
legal systems are, increasingly, influenced by
various factors.  This also holds true for
Bangladesh.83 In this regard, it will be pertinent
to discuss the relevant provisions of the
constitution of Bangladesh. Article 145A of our
Constitution provides for law of enforcement
of treaty. It provides that “All treaties with
foreign countries shall be submitted to the
President, who shall cause them to be laid before
Parliament.” Thus, the provision relating to
treaty in our constitution is vague. It does not
sufficiently indicate whether it requires
implementing legislation or merely
parliamentary approval. But the interpretation
of the provision makes it clear that treaties are

not directly enforceable in the legal system of
Bangladesh and thus, it follows dualist view
regarding implementation of treaty.

Generally, ratification or accession is the first
step toward making legally binding commitment
to comply with international treaty. The next
step, according to dualist theory is either
legislative approval or adoption of
implementing legislation. The legislative
approval may be needed either before or after
ratification of a treaty. The requirement of
legislative approval depends upon the nature of
treaty. The Bangladesh Constitution does not
contain any express provision requiring
legislative approval of treaties. Only in few
instances, treaties have been laid before the
Parliament.84 On the other hand, human rights
treaties usually require state parties to adopt
implementing legislation for their application
in domestic level. These treaties impose
obligation upon state parties to undertake
legislative measures or change existing laws to
comply with human rights norms.85 But in
Bangladesh very few legislation has been
enacted to give effect to Human Rights and Anti-
Trafficking Conventions, which seriously
undermine their effectiveness in domestic level.

National judiciaries around the world are
increasingly applying international human
rights law as customary norm to fill in gap or
inadequacies of domestic laws. National
judiciary can also invoke international human
rights law due to the legal obligation arising
from the ratification of international human
rights instruments by the State. In Bangladesh,
judicial invocation of human rights norms is
also increasingly gaining ground as an
instrument of filling the inadequacies in
domestic law on human rights norms as well as
an interpretative tool of domestic laws or
fundamental rights under the constitution. For
instance, in the case of H.M. Ershad v.
Bangladesh86, the Appellate Division held that
although the universal human rights norms are

83 For detailed discussion on this topic, see, Sheikh Hafizur Rahman Karzon and Abdullah Al Faruque, ‘Status of
International Law under the Constitution of Bangladesh: An Appraisal’, Bangladesh Journal of Law, Vol. 3, No. 1,
(1999), pp.23-47.

84 The Ganges Water Sharing Treaty between Bangladesh and India was laid before the Parliament for approval.
85 For example, Bangladesh has ratified International Covenant on Economic, Social and Cultural Rights 1966 which

requires adoption of legislation for implementing obligations under it.
86 21BLD (AD)(2001) 69.
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not directly enforceable in national courts unless
they are incorporated into the domestic law, the
national courts should draw upon the principle
incorporated in the international instruments if
the domestic laws are not clear or inadequate
to deal with a particular situation.

In Tayazuddin vs. The State,87 the High Court
Division, in reaching the decision of refusal of
bail to the accused appellants who were
convicted for acid throwing  on a girl, invoked
the relevant article of UDHR, 1948 relating to
personal liberty and protection of life to
substantiate its judgement. Considering the
gravity of crime, the court reached to the
conclusion that crime of acid throwing  on
women (victim in this case is female) is a crime
against humanity and society and held that in
the interest of fair play, fair trial and justice,
the accused appellants are not entitled to remain
free by way of bail. The court interpreted the
article 3 of UDHR in conjunction with the
fundamental rights guaranteed under the
constitution of Bangladesh on right to life and
liberty. The court observed: “Article 32 of the
constitution of Bangladesh states that no person
shall be deprived of life or personal liberty save

in accordance with law. Article 3 of the
Universal Declaration of Human Rights adopted
by General Assembly on 10.12.1948 provides
that everyone has a right to life, liberty and
security of a person. Article 27, 31 and 32
imposes a duty and obligation on the State to
protect and safeguard a citizen of the Republic
and ensure his security.”

The parties in this case did not mention of the
provisions of UDHR. Therefore, by referring
to UDHR, court has taken rather an activist
stance to invoke universal human rights norms.
By drawing its decision on the universal human
rights norms, the court sets an important
precedent in protection of victim’s rights in the
domestic courts. This creative use of
international human rights standards in criminal
appeal can increase fairness and creditability
of administration of justice in Bangladesh. The
judgement also explicates that the interpretation
of provisions on fundamental human rights
under the Constitution should be given more
emphasis in line with universal human rights
norms. This judicial activism can also play an
important role in protecting the rights of traffic
victim under different international instruments.

List of International Legal Instruments relating to Trafficking to which Bangladesh is a
Party

87 21BLD (AD)(2001) 69.

S.N. Name of Convention Ratified (R)/Acceded 
(A) Signed (S) 

1. Convention for the Suppression of the Trafficked in Persons 
and of the Exploitation of the Prostitution of Others, 1949 

A 

2. Supplementary Convention on the Abolition of Slavery, the 
Slave Trade and Institution and Practices similar to Slavery, 
1956 

A 

3 Convention on the Rights of the Child, 1989  R 
4. Convention on the Elimination of All Forms of 

Discrimination against Women, 1979 
A 

5. Optional Protocol to the Convention on the Rights of the 
Child on the Sale of Children, Child Prostitution and Child 
Pornography, 2000 

R 

6. ILO Convention Concerning the Prohibition and Immediate 
Action for the Elimination of the  Worst Forms of Child 
Labour (No. 182), 1999  

R 

7. The SAARC Convention on Prevention and Combating 
Trafficking in Women and Children for Prostitution, 2000 

R 
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5.8 INTERNATIONAL SOFT LAW AND
NORM ON ANTI-TRAFFICKING

There are also a number of non-binding
international standards relating to trafficking,
including: the UN General Assembly Resolution
on Trafficking in Women and Girls, 2002; the
Office of the High Commissioner for Human
Rights’ Recommended Principles and
Guidelines on Human Rights and Human
Trafficking, 2002. The UN Resolution on
Trafficking in Women and Girls, 2002 calls
upon the states to criminalise all forms of
trafficking, to penalise all perpetrators and to
ensure exploited women and girls were neither
criminalised nor penalised. An encouragement
to governments to adopt standard of minimum
humanitarian treatment to trafficked persons
was reiterated. The Recommended principles
and guidelines on human rights and human
trafficking developed by the Office of the High
Commissioner for Human Rights provide
practical, rights-based approach policy guidance
on the prevention of trafficking and the
protection of trafficked persons and with a view
to facilitating the integration of a human rights
perspective into national, regional and
international anti-trafficking laws, policies and
interventions.88

The Vienna Programme of Action adopted by
the World Conferences on Human Rights in
1993 treated trafficking as a form of gender-

based violence and has called for international
cooperation for eliminating the problem of
trafficking.

The Cairo Programme of Action adopted by the
International Conference on Population and
Development in 1994 called on governments
to prevent international trafficking in migrants,
especially for prostitution.

The Copenhagen Declaration on Social
Development adopted by the World Summit for
Social Development in 1995 also called on
countries to take effective measures against
traffickers of undocumented migrants and to
safeguard migrant workers and their families.

The Beijing Platform of Action adopted at the
Fourth World Conference on Women in 1995
included a number of measures calling on
governments to address the root factors
contributing to the trafficking of women and
girls. The Beijing Conference asked the
participant countries to adopt strategies to
eliminate trafficking, and assist the affected
women by trafficking and prostitution;
strengthen existing laws to ensure better
protection of women’s rights; to punish
traffickers through both criminal and civil laws;
to accelerate cooperation among law
enforcement authorities to break up trafficking
networks at international, national and regional
level; and to allocate resources to heal and

8. International Covenant on Economic, Social and Cultural 
Rights, 1966 

A 

9. International Covenant on Civil and Political Rights, 1966 A 
10. Convention on Prevention of Racial Discrimination, 1978 R 
11. Convention on Punishment and Prevention of Torture and 

Inhuman and Degrading Treatment, 1984 
A 

12. Optional Protocol to CEDAW, 1999 R 
13. International Convention on the Protection of the Rights of 

All Migrant Workers and Members of their Families, 1990  
S 

14. Convention on Consent to Marriage, Minimum Age of 
Marriage and Registration of Marriages, 

A 

15. Convention on Abolition of Forced Labour, 1957  R 
16. Convention Against Discrimination (Employment and 

Occupation), 1958 (No.111) 
R 

17. Convention on Equal Remuneration, 1951 (No. 110) R 

88 (E/2002/68/Add.1)
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rehabilitate trafficked persons back into the
society.89

The Bangkok Accord and Plan of Action to
Combat Trafficking in Women, which was
adopted at a regional conference convened by
the UN Economic and Social Commission for
Asia and the Pacific (ESCAP) in November
1998, represents a comprehensive effort to
address trafficking at national, sub regional and
international levels. Its recommendations
include a number of concrete activities in the
areas of prevention, protection and
psychological intervention, repatriation and
reintegration, information/monitoring
mechanisms and participation.

Bangladesh participated in most of the above
mentioned conferences and declarations, and
made commitment to combat trafficking at
national level. Although these declarations are
not binding under international law, they reflect
the consensus of the participating countries, and
“create an expectation that the countries will
take steps to implement their commitments.”

International instruments, both hard law and soft
law in nature, on anti-trafficking provide
guidelines for framing national legislation,
policy and practices, which are required to
address effectively the issues of trafficking at
the national level. Indeed, a large array of
international standards already exists to provide
parameters for the prevention of trafficking.

5.9 BEST PRACTICES ON
INVESTIGATION AND TRIAL

In the light of analysis of international law on
anti-trafficking, human rights instruments and
soft law norms, the following issues must be
considered in investigation and trial of cases
relating to trafficking:

- In most trafficking cases, the women and
girls who are victims of the trafficking are
the primary witnesses against the
perpetrators. In cases involving organised
crime, they are extremely vulnerable and
in fear of their lives and may not be able to

give evidence. Therefore, adequate
protection and safety should be ensured for
the victims so that they can give evidence
without fear. They must be kept in the safe
custody of a well-guarded rehabilitative
institution. During a trial the victims should
be protected at all times and separated at
all times from the accused.

- The use of modern technological tool
should be harnessed for effective
prosecution of traffickers. It follows that
evidential statements should be videoed,
and cross-examination in court should be
via video link.

- Measures should be taken to protect the
confidentiality of the victim and their
identity. All proceedings involving
application for securing protection and the
action taken thereon by the persons (Court
Officia ls,  Police Officers, Technical
Support Providers or any person involved
with the protection procedure) shall be
under the obligation to keep all  the
information and documents confidential.90

- Specific safety measures are likely to be
required during the court proceedings. The
court has a  responsibility to make
directions for special measures on
protection where a witness is identified as
vulnerable or intimidated.

- The law enforcing agencies have generic
responsibilit ies rela ting to: the
identification of victims; the protection of
victims; investigation, intelligence
gathering, surveillance; gathering
evidence; the recording of crimes and
supports of traffic victims. Lawyers and
prosecutors who come forward to give legal
suppor t to traffic  victim have to be
specialised and cooperative and should
build a rapport of trust and compassion so
that a victim can confide the details of her
abuse with conviction that her lawyer
would genuinely seek justice for her and
see that her perpetrator is punished.

89 See, section 130 of the Beijing declaration, 1995.
90 Proposed Regional Victim/Witness Protection Protocol to Combat Trafficking, Commercial Exploitation and Sexual

Abuse of Women and Children in South Asia, Developed by The Regional Action Forum on Improving the
Implementation of Laws Protecting Women and Children, para…11.
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- With the aim to speed up exchange of
information in criminal investigations and
mutual legal assistance, direct contacts
between competent law enforcement
services and judicial authorities should
form an integral part of the development
of legal institutions and agreements on law
enforcement and judicial cooperation.

- Intimidation of witnesses or any
interference with judicial proceedings
relating trafficking should be treated as
separate offence.

- Specialised, joint investigative teams of
investigators and prosecutors should be set
to improve the trafficking investigations
and service to victims and to improve the
rate of conviction of traffickers.91

- Crimes of trafficking should be well-
documented. Record of the copies of these
complaints should be maintained and
accessible to the competent authorities.92

- The First Information Report or the first
report at the police station, as far as possible
and practicable, be comprehensive and
must include location of crime, description
of offence, victim and accused and
chronology of crime preferably from the
date the victim was trafficked.93

- Victims must be separated from the accused
after the rescue operations from the point
of rescue to the end of the period of appeal
for the accused.

- All victims, apparently or suspected to be
minors, should be kept at a special facility
for juveniles in need of care  and
protection.94

- Delay in legal proceedings is another
barr ier to successful prosecution of
traffickers. Delay occurs due to late
submission of investigation and medical
reports, transfer of Investigation Officer,
vacancy in the judicial office or service of
warrant. Adequate provisions should be
made for speedy trial of traffickers.

- Victims of trafficking should be supported
in their efforts to participate in the justice
system and for this purpose; they should
be given full  information on the procedures
and processes involved.

- Victims of trafficking should also be given
simple, accessible and timely legal advice
and legal aid. Legal advice and legal aid
should be made available as part of the
integrated support offered by the victim
assistance programme.

5.10 REPATRIATION OF TRAFFIC
VICTIMS

The identification of traffic victims and then
repatriation of them to the country of origin may
be problematic and challenging task as
sometimes it is very difficult to find the address
and understand the nationality of the victim
because the victims of trafficking are poor and
illiterate and in many cases they are floating
and as such they have no static identity. It is
very difficult to trace the source of origin. On
the other hand, the illiterate victims cannot
communicate with the rescued team members
so that his/her identity can be elicited. Under
the Immigration Law, whenever a person wants
to cross the border and want to go to another
country, he should come with legal document,
but trafficked victims do not possess legal
documents and as a result, they are without
protection from their country of origin.
Repatriation becomes particularly a difficult
problem when the victims of trafficking who
were forced to work in prostitution, are not
willing to return to their home country because
of fear of rejection them by their family
members. The concerned authorities should
provide adequate financial assistance for
meeting the needs of rescued victims during
travel while repatriating them to their families
or institutions in source areas.95 While making
the decision about repatriation of the rescued
victim, informed consent of a trafficked person

91 See, Brussels Declaration on Prevent ing and Combating Trafficking in Human Beings,  available at:
http:www.declaration18.net/web/general/trafficking conventions.brusselsdedl.pdf

92 Proposed Regional Victim/Witness Protection Protocol to Combat Trafficking, Commercial Exploitation and Sexual
Abuse of Women and Children in South Asia, supra note 85, para. 7.1.

93 Ibid.
94 Ibid, para…7.2.
95 Ibid, para 14.
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should be obtained by appropriate authority.96

The rescued trafficked victim being repatriated
should be counselled and prepared to return to
the country of origin by way of medico-psycho-
social care and basic life-skill training so that
he/she can be reintegrated in mainstream life.97

Bilateral or tri-lateral agreements or MOU
should be put in place for voluntary repatriation
of traffic victims from the country of destination
to the country of origin.

In 2005, some Bangladeshi children who were
working as camel jockey, were repatriated with
the financial support of the UAE government
and close collaboration between the
Government of Bangladesh, the Government of
UAE, UNICEF and NGOs.98 While this was a
salutary step of the government of Bangladesh,
it is not adequate.

5.11 REHABILITATION AND
REINTEGRATION

Repatriation will be meaningless until and
unless a trafficked person is rehabilitated. A
trafficked girl or women, if not rehabilitated
properly in the home or society, she has to bear
the social stigma for whole life. A holistic
approach of protection and preventive strategies
involving laws, legal institutions and enforcing
agencies is essential to address the problem.
There should be an integrated and
comprehensive approach to rehabilitate and
reintegrate the repatriated traffic victims.
Rehabilitation is most challenging and
continuous process to ensure respect and dignity
to the survivors. The government should provide
psychological support, adequate shelter, legal
counselling, vocational skills and training to the
survivors for their  rehabilitation and
reintegration. The survivors should equally be
provided with access to formal and non-formal
educational opportunities. In order to prevent
re-trafficking and further exploitation, it should
be ensured that no rescued victim should be sent
back to family without ensuring social
acceptance and family support.

Both the repatriation process and rehabilitation
programmes should be right-based and both
government and NGOs should meet standard
requirements from a human rights perspective.

In Bangladesh, when women victims of
trafficking are rescued they are often sent to
police custody or government custody until their
cases are heard or until they are sent back home.
In many cases, they languish for a long time in
these protective custodies. The protective
homes often lack sufficient facilities for survival
and pattern of protective custody constitutes
serious violation of human rights. The living
conditions of the government protection custody
are often inhuman and unhealthy.

5.12 ANALYSIS OF CASES ON
PROTECTION OF TRAFFICING
VICTIM

The higher judiciary of Bangladesh has taken
pro-active approach in addressing the problem
of trafficking and protection of traffic victim.
In the case of Bangladesh Society for the
Enforcement of Human Rights (BSEHR) vs.
Government of Bangladesh and others,99 the
Supreme Court addressed a broad spectrum of
issues including the fundamental right to life
and personal liberty, and the rehabilitation of
sex workers. The court recognizes the right of
sex workers to an occupation, to a residence
compatible with the worth and dignity of a
human being and their rehabilitation. The facts
of the case related to the incidents of 23 and 24
July 1999, when the police raided and barged
into the rooms of the residents of Nimtoli and
Tanbazar brothels in Narayangang. The
residents were asleep at the time, and without
giving them any time to organize their
belongings, the police dragged them onto the
streets. They abused and beat them and pushed
them and detained against their will in different
vagrant homes and government shelters.
According to the government authorities, this
wholesale eviction was carried out with a view
to ‘rehabilitate the sex workers’. A writ petition,
in the form of public interest litigation, was then

96 Ibid.
97 Ibid.
98 See, Bangladesh Country Report on Combating Trafficking in Women and Children, Ministry of Home Affairs,

Dhaka, 15 March, 2006, p. 5.
99 53 DLR (2001).
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filed in the High Court Division by several
voluntary organizations. In its judgement, the
High Court acknowledged that “prostitution”
was not an unknown concept or trade but an
age old profession, “perhaps as old as the dawn
of human civilization”, though it is socially
condemned in Bangladesh as in other parts of
the world. The Court, however, cautioned that
“even if prostitution is not illegal in Bangladesh,
it is never encouraged and State machineries
are all out to prevent it by adopting various
measures including rehabilitation schemes in
consonance with our Constitutional mandate in
its directive state policy that the State shall
adopt effective measures to prevent
pros titution.”  The Court reiterated the
fundamental right to equal protection of law and
protection of life and personal liberty enshrined,
respectively, in Articles 31 and 32 of the
Constitution, and condemned such eviction,
since they were citizens of Bangladesh, enrolled
as voters and exercised the rights of franchise.

Regarding the rehabilitation, the Court observed
that any rehabilitation scheme must not be
incompatible with the dignity and worth of a
person. It must to be designed to uplift personal
morals and family life, to provide for jobs giving
them an option to be rehabilitated, or to provide
facilities for better education and economic
opportunities in order to minimize the
conditions that give rise to prostitution.

In the case of Mr. Abdul Gafur vs. Secretary,
Ministry of Foreign Affairs, Govt. of
Bangladesh100, a 15 year old Bangladeshi citizen
disappeared from her village in March 1992. In
November 1996 her family discovered that she
had been abducted by child traffickers and taken
to India against her will and was now in a
women’s home in West Bengal. Acting through
the Human Rights Bureau in Dhaka, her father
requested the Secretary, Ministry of Foreign
Affairs to arrange her repatriation, but no steps
were taken. The father then applied for a Writ
petition ordering the Foreign Affairs Ministry
to take over the custody of his daughter and to
repatriate her to Bangladesh. It was argued on
his behalf that Hasina was entitled to the
protection of the first respondent under Article
27, 31 and 32 of the Constitution and that she
had been deprived of such protection due to the

inactivity of the respondents, despite their
knowledge of her situation. The respondents did
not file any affidavit denying the petitioner’s
contentions, and did not appear in person in
court. The court held that the respondent’s
absence at the hearing justifies the petitioner’s
claim that they did not pursue the matter in the
appropriate manner, and did not ensure that
Hasina received ‘equal treatment’ she was
entitled to under art. 27. The court also held
that the respondents did not act according to
the principle of fairness in rela tion to
government action- a principle which requires
that government functionar ies must act
according to the law and perform their duties
in good faith. The concepts of fairness, fair play
and legitimate expectation have been flouted
by the respondents in the instant case. The court
further held that art. 31 entitled Hasina, as a
citizen, to protection and assistance from the
government, despite the fact that she is another
country, as she was taken out of Bangladesh
against her will. The respondents should have
taken the matter up at the state level and ensured
that Hasina was returned home.

The above case of Mr. Abdul Gafur vs.
Secretary, Ministry of Foreign Affairs, Govt. of
Bangladesh, the Supreme Court of Bangladesh
clearly recognizes repatriation as a fundamental
right and put emphasis on the sta te’s
responsibility in ensuring repatriation.

5.13 PROTECTION OF TRAFFIC
VICTIMS IN COUNTRIES OF
DESTINATION

The victims of trafficking are often deprived of
legal protection in the countries of destination
as non-citizens of that country, they are not
entitled to legal protection under national laws.
Rather the trafficked victims are often treated
as criminals in the countries of destination.
Being outside of their country of origin, fear of
deportation and arrest keeps traffic victims from
speaking the truth. Victims of cross-border
trafficking are criminalised and prosecuted as
illegal a liens, undocumented workers or
irregular migrants, rather than as victims of a
crime. They may be apprehended with or
without charges, arrested, taken into custody,

100 17 BLD (1997).
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languish in jail or shelter homes for indefinite
periods or may face deportation.

But the legal regime of protection of trafficking
is not altogether absent. The legal protection
can be afforded to the traffic victims even as
non-citizens of a particular country. The rights
of non-citizens can be approached from two
perspectives: human rights and legal rights.
Human rights approach refers to the fact that
general legal protection an individual enjoys
under legal system of a country of destination
such as right not to be trafficked, right not to be
forced into prostitution, right not to be treated
as bonded labour or slave. On the other hand,
legal rights, in essence, refers to right to bring
criminal case as a foreigner or non-citizen in
the country, i.e., equal protection of national
laws.

5.14 MONITORING

Monitoring of informal sector is particularly
important for checking and preventing
trafficking. Effective monitoring requires close
cooperation between law enforcement,
immigration, trade unions, employment, social
services and child welfare agencies and NGOs.
Pro-active monitoring of the high risk labour
sectors such as restaurants, sweatshop
industries, domestic service, agriculture and
construction which are potentially source of
trafficking can prevent trafficking to a
significant extent.

5.15 THE GOVERNMENT INITIATIVES
ON ANTI-TRAFFICKING

According to the 2006 Trafficking in Persons
Report released by the USA, Bangladesh has
been classified as a ‘Tier Two’ country, which
means that although Bangladesh is not judged
to meet minimum standards for the elimination
of severe forms of trafficking, it continues to
make progress to meet those minimum
standards.101 Over the last couple of years, the
government of Bangladesh has undertaken a
number of initiatives to combat trafficking
problems. For instance, the government of

Bangladesh established the monitoring cells
under the Ministry of Home Affairs and the
Office of the Attorney General in 2004.  The
monitoring cells look after the trafficking case
at the district and divisional levels under the
direct supervisions of the Ministry of Home
Affairs.

The Government of Bangladesh has established
42 Special Tribunals in 33 districts of the
country under Women and Children Repression
Prevention Act 2000 (as amended in 2003) and
a special judge has been appointed to each
tribunal for trial of cases relating to violence
against women and children including
trafficking in women and children. 42 Special
Public Prosecutors also have been designated
in 42 tribunals for conducting these cases. A
Deputy Attorney General has been designated
for dealing with cases in trafficking in women
and children at the national level. Although
these tribunals have delivered a number of
favourable judgements, conviction is still very
low due to various factors such as lack of
evidences; less number of cases is lodged before
the courts, corruption and lack of sufficient
motivation of the judges.

The Government of Bangladesh has been
implementing a project on anti-trafficking
measures since 15 June 2004. According to the
statistics of the Ministry of Home Affairs, in
the period of 15 June 2004 to 31 October, 2006,
total 247 cases on trafficking have been
disposed of and number of cases ended in
conviction are 102 and number of cases ended
in acquittal is 145, total 165 persons are
convicted and 521 persons have been acquitted
from the cases.102 However, as on 15 October
2006, total number of cases under trial and
investigation is 520.103

The above statistics reveal that compared to the
gravity of the problem, few cases are lodged
against traffickers and majority of the cases are
ended up in acquittal of accused. One of the
main reasons for the insignificant numbers of
cases is the reluctance of victims to come
forward in filing complaints against traffickers
or to testify in court for fear of humiliation and

101 The report is available at www.state.gov/g/tip
102 See, Progress Report on Anti-Trafficking Measures Specially Trafficking in Women & Children, (From 15 June to

31 October 2006), A copy is with the author.
103 Ibid.
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threat to their own life.

Bangladesh made significant progress in its
trafficking prevention efforts through broad
public awareness campaigns and specialized
training. The Ministry of Social Welfare
provided anti-trafficking information to micro-
credit borrowers, and specialized training on
anti-trafficking to entry-level diplomats and
over 20,000 border guards and 21,000 imams
about the risks, threats and modalities of
trafficking.104

The government of Bangladesh has also
established institutional framework at different
levels of administration which can be described
in the following ways:

Inter-Ministerial Case Monitoring
Committee

This committee consists of representatives from
the Ministry of Home Affairs, Ministry of Law,
Ministry of Women and Children Affairs,
Representative of Attorney General’s Office,
Special Public Prosecutors. The main task of
the committee is to select some pending cases
under trial relating to trafficking in women and
children throughout the country and give special
attention to quick disposal of such cases.105

District Case Committee

A District Monitoring Committee headed by
Deputy Commissioner or Additional District
Magistra te has been formed.  The
Superintendent of Police, Special Public
Prosecutor/Public Prosecutor, District Women
Affairs Officer and a social worker of the district
are the members of this committee. The main
object of this committee is to select a minimum
of five pending cases under trial and monitor
them regularly for quick disposal.106

Recently the Government of Bangladesh has
formed a Task Force for addressing the issue of
Camel Jockey and so far a number of Camel

Jockeys has been repatriated.

National Anti-Trafficking Committee

An Inter-Ministerial/Inter-Organisational
committee headed by the Secretary of the
Ministry of Home Affairs has been formed and
this committee holds meeting once a month to
monitor the progress of the activities undertaken
by the various ministries and departments to
combat trafficking in Bangladesh.107

Go-NGO National Coordination Committee

This committee consists of representatives from
the Ministry of Home Affairs, Ministry of
Foreign Affairs, the Ministry of Women and
Children Affairs, the Attorney General’s Office
and various NGOs involved in monitoring and
implementing programmes to combat
trafficking. The Secretary of the Ministry of the
Home Affairs leads the committee and meets at
least once in every month.108

Police Monitoring Cell

A Police Monitoring Cell was established at the
Police Headquarters in 2004. Its functions
include collection of information and
intelligence regarding human trafficking
specially trafficking in women and children, and
the monitoring of the movement of criminals
involved in human trafficking, arrest of
criminals, rescue/recovery of trafficked persons,
assisting in prosecuting relevant cases,
rehabilitation of trafficked persons and
subsequent follow up, and regularly following
up the progress of disposal of such cases. A
monitoring unit has been formed in each of the
64 district headquarters and it sends updated
statistics to the police headquarters. After
compiling the data collected from District and
other sources, the Monitoring cell at the Police
Headquarters prepares a report and sends it to
the Ministry of Home Affair s on daily,
fortnightly and monthly basis.109

104 See, 2006 TIP Report: Bangladesh Continues to Make Progress to Eliminate Human Trafficking, available at
www.state.gov/g/tip

105 Bangladesh Country Report on Combating Trafficking in Women and Children, Ministry of Home Affairs, supra
note 93, p. 13.

106 Ibid.
107 Ibid.
108 Ibid.
109 Ibid, p. 14.
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Screening at the Air/Land Ports

A three-stage screening process has been in
place at all the international airports in
Bangladesh. The three stage screening consists
of (a) screening of persons at the airline check-
in counter where the passenger’s passport, visa
and ticket are checked for validity and
genuineness, (b) screening at the immigration
counter to check the validity and genuineness
of passports and visas and other travel
document, and (c) checking before boarding the
aircraft by the Airline’s Passport Checking
Unit.110

A national policy was formulated and launched
in 2005 with the aim of creating mass awareness
to all classes of people for combating trafficking
in women and children.

Anti-Trafficking Committees at Local Level

District Women and Children Anti-
Trafficking Committee

This committee consists of the Deputy
Commissioner, Superintendent of Police,
Special Public Prosecutor/Public Prosecutor,
Representative of BDR, NGO and other district
level of offices. They implement and monitor
programmes to combat trafficking in women
and children at the district level.

Thana Motivational Committee on
Trafficking in Women and Children

This committee is led by the Thana Nirbahi
Officer and representatives of local government
bodies, representative of school teachers, all UP
chairman, representatives of NGOs and the
Press Club and other local elites and religious
leaders are the members of the committee. The
committee monitors the activities of the Union
Committees, discusses the issue of trafficking
in the monthly meetings,  implement
programmes, facilitate and support rescued
persons and take initiatives to publish
trafficking-related news in the local dailies.

Municipality/Pourashava Motivational
Committee on Trafficking in Women and
Children

This committee is headed by the Chairman of
the Municipality or Pouroshova. It consists of
the Ward Commissioner, representative of
school teachers, NGO, Press Club, National
Women Association and Ansar-VDP. This
committee monitors the activities at the urban
units and provides support in the planning,
development and implementation of
programme.

Union Motivational Committee on
Trafficking in Women and Children

This committee is headed by the Chairman of
Union Parishad and members are elected
women of the Union Parishad, representative
of schoolteachers, representatives of NGOs,
representatives of the Ansar and Village
Defence Party and the other local and religious
leaders. The main function of this committee is
to organise motivational workshops and discuss
the issue at the monthly Union Parishad
meetings and to create awareness by organising
public meetings, theatres, folk songs concerts
at the village market or in open places.

5.16 PROBLEM OF COORDINATION

Appropriate mechanisms should be developed
for coordinating the diverse functions relating
to anti-trafficking entrusted in the different
government agencies to avoid duplication of
responsibilities. In her concluding remarks to
the Commission on Human Rights in Aril 2001,
Ms Calcetas-Santos, UN Special Rapporteur on
Child Prostitution, Sale of Children and Child
Pornography urged improvements in the system
of networking amongst themselves and between
UN departments, NGOs and States to avoid
overlap in mandates of various agencies and
human rights experts.111

110 Ibid. p. 14.
111 Statement of Special Rapporteur on the Sale of Children, Child Prostitution and Child Pornography, Item 13,

Rights of the Child, Ms Ofelia Calcetas-Santos, 10 April, 2001 and report E/CN.4/2001/78.
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6.1 INTRODUCTION

Trafficking is a national, regional and global
issue. Trafficking is a regional problem as
women and children are being trafficked from
one country to the other and these countries are
used as both transit point and origin of
trafficking. Regional cooperation is considered
to be imperative since no single government can
solve the problem of trafficking alone. Political
willingness of the respective governments of
South Asia is essential for tackling the problem.

Trafficking of women and children for
commercial and sexual exploitation is one of
the most important social problems in
Bangladesh. Although Bangladesh is making
significant efforts to combat the trafficking, it
does not fully comply with the international
agreed standards for the elimination of
trafficking.

The anti-tr afficking strategies to be
comprehensive and effective, it must be strongly
grounded in human rights based approach. In
this regard, an essential aspect of a human rights
based approach to trafficking in human beings
is to put emphasis on gender perspectives. Anti-
trafficking stra tegies should include the
combating of gender-based violence and
patriarchal structures that fosters a favourable
environment for trafficking. Legislation and
policies should protect and strengthen the legal
and social position of women and children and
specifically address all forms of gender
discrimination. The government should address
the demand side of trafficking in person in its
policies at both macro and micro level. The
economic and social programmes should aim
at the full participation and empowerment of
women in their societies, in particular, in
educational facilities and economic life,
including support to women entrepreneurship.
The government should undertake programmes

Chapter Six

REVIEW AND RE-EVALUATION OF OVERALL GOALS AND
OBJECTIVES OF ANTI-TRAFFICKING

for strengthening the efforts to tackle poverty
and further marginalisation, particularly
amongst the most vulnerable groups of the
populations, including women and girl child.

In the last couple of years, Government of
Bangladesh has undertaken legislative and
administrative measures to combat trafficking.
The traditional notion of trafficking has also
been expanded to include other emerging forms
of trafficking through adoption of broader
definition of trafficking under the most recent
laws. Despite these efforts, trafficking problem
remains unabated. The failure of legal measures
can be attributed to the following causes:

Firstly, as mentioned above, trafficking is in
most instances carried out by organised criminal
network operating at the national, regional and
international level. It is very difficult to detect
the network and bring the perpetrators within
the purview of justice system. The existing laws
on anti-trafficking are hardly enforced against
organised criminal network.

Secondly, corruption remains a persistent
problem in enforcing anti-trafficking laws as
police, border security forces and local
government officia ls are often bribed to
overlook the trafficking or frame the case
relating to trafficking in a procedurally defective
way so that the traffickers can easily escape
from the legal proceedings.

Thirdly, sometimes political leaders and
powerful groups intervenes in the legal
proceedings rela ting to prosecution of
traffickers for their own benefit and help the
traffickers to escape from punishment.

Fourthly, lack of evidence and witnesses also
cause difficulty in prosecution of traffickers as
traffic victims may be intimidated by the
organised network of traffickers.
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Fifthly, sometimes trafficking incidents are
resolved through traditional mediation (salish)
by the local peoples. The local people are hardly
aware of the legal provisions under the existing
laws.112

Finally, since institution of prostitution is legal
in Bangladesh and many other SAARC
countries, many girls are trafficked and forced
or fraudulently put into the prostitution and later
on, magistrate’s certificate are obtained by the
owners of prostitutions illegal way in order to
prove that they are above 18 years old and
chosen prostitution on their free will. In most
cases, persons involved in obtaining certificate
illegal way are not punished, rather traffic
victims are punished.

Given the dismal scenario of anti-trafficking
through legal means, preventive approach
should be given priority as an anti-trafficking
strategy. Educational programme is regarded as
the most important strategy of prevention of
anti-trafficking in any society. It is now accepted
that imparting legal education among the
lawyers, social activists, and law-enforcing
agencies can make a difference in combating
trafficking problem in Bangladesh. The
educational aspect should put emphasis on
awareness building about what trafficking is;
the scale of the problem; the nature of
exploitation victims suffer; and how the
problem is addressed in legal framework.
Gender-sensitive communication, media and
information campaigns to raise awareness and
educate government personnel and other
members of the public about child rights and
the illegality and harmful impact of trafficking
should be launched. Increasing efforts on
awareness building, community vigilance,
creating informal contacts and referral systems
among the organisations and government can
also contribute to the prevention of trafficking.

Awareness building activities should be started
at grassroots level. In this regard, local
governments should undertake appropriate steps
for awareness building in the rural areas, from
where most of the trafficking incidents take
place. The local government units such as Union
Parishad (lowest unit of local government) in

rural areas and wards of city corporations should
ensure birth and marriage registrations and
undertake various awareness building activities.

6.2 RECOMMENDATIONS FOR
EFFECTIVE ANTI-TRAFFICKING
STRATEGIES

For improving of the prevailing situation on
trafficking, the following legal, extra-legal and
preventive approaches can be suggested:

Legal and Policy Reforms
- The relevant laws of Bangladesh must be

reformed so as to bring their consistency
with international standards and norms on
anti-trafficking;

- Inadequacy in procedural laws should be
addressed;

- Use of video conferencing and other
technological tools should be used for
prosecution of traffickers;

- Developing independent investigation
system for traffic related cases;

- Access to information relating trafficking
should be ensured;

- Bangladesh should ratify all the existing
international instruments on prevention of
trafficking and illegal migration. To
implement the existing ratified instrument,
the government of Bangladesh should
adopt implementing legislation and take
necessary administrative steps in this
regard.

- Recognising and addressing trafficking of
women and children as a gross violation
of human rights,

- The Emigration Ordinance 1982 must be
amended with a view to containing punitive
actions against government officials and
employers for ensuring the dignity and
rights of migrant workers in the light of
international instruments.

- The recruitment system of migrant workers
is largely a dalal-based one and fake
recruiting agencies and travel agencies are
also involved in fraudulent practices of

112 See, Tasnim Siddiqi, Sayeda Rojana Rashid, Khondokar Rejaunaul Karim, Trapped in Confusion: The Trafficking
of Women and Children from Bangladesh, RMMRU, Dhaka, (2006), p. 40.
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sending labours abroad. Therefore,
government should strongly regulate the
private agencies and monitor their
activities.

- In order to implement right-based approach
to anti-trafficking measures, a right-based
migration policy needs to be adopted.

- Legal aid should be provided to the
trafficked victim in the legal proceedings
against traffickers as a matter of right.

Efforts at the Regional Level

- Establishment of r egional court for
prosecution/centre for channelling and
exchange of information

- Bringing uniformity within regional laws
and harmonisation of immigration laws

- The SAARC Regional Convention should
address different forms of trafficking such
as camel jockeying, slavery, organised
begging, and the sale of organs.

- The SAARC countries should develop a
mechanism to collect comprehensive data
on trafficking. There should be a central
database and a regional survey to assess
the nature of the problems, the numbers
involved, the profile of traffic victim, the
profile of the traffickers.

- There should be a regional taskforce on
trafficking that will plan and implement a
concerted strategy for the region.

- A separate cell in SAARC Secretariat
should be created for implementing of
SAARC Convention.

- A reporting mechanism obliging the parties
to the SAARC Convention should be
incorporated in the framework of the
Convention about the progress achieved in
implementing the Convention.

- The SAARC Convention should be
implemented on urgent basis to prevent
human trafficking in Bangladesh in
particular and SAARC region in general.
Political willingness is a key to the
successful implementation of the
Convention.

- Extradition treaty should be adopted
between source and destination country in

the region to extradite the traffickers on
regular basis.

- A long term arrangement and cooperation
among the law enforcing agencies of source
country and country of destination
regarding prevention of trafficking as well
as repatriation and rehabilitation of traffic
victims.

Criminal Justice System Reform

- Modifications of criminal procedures to
make them more gender-sensitive and child
friendly; more provision for  NGO
participation in criminal proceedings on
behalf of the victims.

- Criminal justice system should be more
rights-based, gender-sensitive and child
friendly.

- A gender sensitive and child friendly
approach should be adopted in
investigation of cases relating to
trafficking.

- The use and management of pro-active,
intelligence led investigative tactics should
be developed.

- The law enforcement agencies must
recognise victims of trafficking as victims
of serious crime that must not be re-
victimised and must treat them in
accordance with their human rights.

- Witness protection schemes should be set
up for women victims so that they will
testify against their traffickers. Such
schemes should assist the police in
presenting evidence before the courts and
would help to secure a higher rate of
conviction.

- Once charge sheet is given against accused
traffickers after investigation, his bank
account should be seized in order to break
out the criminal network and to prevent the
use of money to influence the law enforcing
agencies.

Institutional Reform

- Establishment of special cell on trafficking
persons in relevant ministries of
government such as women and children
affairs ministry, home ministry, and
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information ministry.

- A data base on information on traffic victim
should be in place. A data base will act as a
case information system which will ensure
comprehensiveness of data of trafficking
victims and easy processing that serves the
purpose of case reports, multi-disciplinary
investigations and long-term anti-
trafficking planning.

- A national institution for information
resource on women and children rights and
status should be created for collecting
information and undertaking research on
anti-trafficking. The proposed national
institution shall also be responsible for
controlling of trafficking and rehabilitation
of the victims of trafficking.

- The security and quality of identity and
travel documents must be enhanced at
every stage of the trafficking process.
Personnel training and equipment to detect
forged or altered documents must be
strengthened. A closer cooperation and
exchange of information should be
developed among consulates and embassies
in countries of origin, transit  and
destination.

- A national human rights commission
should be established to in response to
government failure to redress the different
kinds of human rights violations including
trafficking in persons.

Preventive Strategies

- Mobilization of civil society, social
activists, media as extra-legal measures as
anti-trafficking tool.

- Community based initiatives to promote
legal literacy and legal empowerment are
critical ingredients in any anti-trafficking
strategy for limiting the operations of
traffickers and effective legal sanctions
against them.

- Awareness raising and information
campaigns should be an on-going process
and not be limited to ‘one-off’ activities in
various locations;

- Awareness raising campaigns should be
aimed at relevant target groups, including
potential victims, policy makers, law

enforcement officers, and relevant public
officials.

- To maximise public knowledge and
awareness of trafficking, targeted
awareness raising campaigns with media
professionals should be conducted,
including the preparation of updated
briefing or background materia l on
trafficking crime.

- Community vigilance on trafficking should
be developed and improved,

- Educational initiatives should be taken for
children and women at work sites in the
evening/afternoon.

- Educational campaign to dissuade parents
from sending their wards to work.

- By empowering the women through
education and improving their economic
status can be an important means to fight
poverty which is a root cause of poverty.

- Educational programmes like theatre,
video, short-film, leaflets should be
extensively used as a means of awareness
programme.

- Extensive research should be carried out
at both macro and micro level on

      trafficking.

Repatriation and Rehabilitation

- Informed and voluntary repatriation having
focus on the best interest of the survivors
and responsibilities of the states should be
taken at both demand and supply side,

- Government-NGO partnership in anti-
trafficking strategies should be further
developed to improve rehabilitation and
reintegration services for the rescued
victims including psychological
counselling and care. For instance, the
specialised NGOs can transfer know-how
relating to the care of rescued victims in
order to enhance the capacity of
government agencies.

- Adequate institutions for care and
rehabilitation of ‘rescued’ victims; social
stigma and family problems facing victims.

- The special vulnerability and needs of child
trafficked victims should be recognised in
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practice. As minimum standard children
victims must have access to the school
system and vocational training taking into
account these special needs.

- Developing effective victim support
mechanisms and building community-
police partnership to combat human
trafficking.

- Adequate provision should be made for
safe shelter home for the trafficked women
and children instead of keeping them in
police custody,

- The quality of government shelter homes
should be improved;

- A multi-purpose centre should be
established where rescued trafficked
victims can receive educational and
vocational skills or income generation
training courses, which will reduce their
vulnerability to trafficking. Such multi-
purpose cente can also attract the poor and
destitute women and children with the goal
of altering them to the process and risks of
child trafficking. Such multi-purpose centre
can be set up at district level. This centre
can bring informal and non-formal
education as a means to help reduce
incidence of trafficking and increase the
general awareness of communities on the
issue and value of education.

6.3 IDENTIFICATION OF TRAINING
AND CAPACITY BUILDING NEEDS
OF STAKEHOLDERS AND LAW
ENFORCEMENT AGENCIES

The implementation of anti-trafficking laws
involves various stakeholders such as
enforcement officials, prosecutors, lawyers and
judges. In particular, law enforcing agency and
prosecutors are important institutions for
implementing anti-trafficking laws  and
prevention of trafficking. In Bangladesh, lower
rate of prosecution and conviction of traffickers
can be attributed to the lack of adequate training
of law enforcing agencies, prosecutors, judges
and lack of adequate financial and technical
support. Absence of institutionalized
networking and linkage with the police officers

in main land and across borders for facilitating
repatriation of the rescued victims and lack of
effective systems in place between the various
police agencies and police agencies across the
border for sharing of intelligence and
information on traffickers is also responsible
for lower rate of prosecution of trafficking
cases. But any capacity-building training should
be undertaken on the basis of need assessment,
clear defined role of various agencies, on an
understanding of existing knowledge and
expertise and on an analysis of the roles and
competencies required for the implementation
of a comprehensive strategy.113

The lack of understanding of trafficking and
relevant laws on trafficking among law
enforcement agencies remains as one of the
major problems of law enforcement in the
domain of trafficking. Therefore, it is imperative
that the law enforcing agencies should be well
equipped with sufficient motivation and training
to enforce the anti-trafficking laws. Appropriate
training should be provided to the law enforcing
agencies for enhancing their capacity building
and skills in combating the problem. A
handbook containing basic guidelines and
procedures for dealing with trafficking
problems can be prepared for imbibing them a
sufficient knowledge and detailed instructions
on how to deal with trafficking problems.

Similarly, judiciaries as one of the important
stakeholders should also be integrated in
training and capacity building programmes in
order to make them more sensitise and pro-
active in dealing with cases involving
trafficking. Extensive programme on gender
sensitisation and human rights tr aining,
particularly those relating to violence against
women should be provided to the judges. A
gender- sensitive judiciary can do much in the
way of eradicating trafficking problems.

The expertise of NGOs who have gained
substantial knowledge and experiences of
dealing with trafficking issues should be
included in training and capacity building
programmes for the stakeholders and law-
enforcing agencies.

The main objective of capacity building

113 Toolkit to Combat Trafficking in Persons, Global Programme against Trafficking in Human Beings, United Nations
Office on Drugs and Crime, Vienna, United Nations, New York, 2006.
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programme should include increased
prosecution and conviction, child sensitive
rescue operation, repatriation and reintegration,
coordination linkages between stakeholders and
monitoring and accountability of the activities
relating to anti-trafficking.

In short, the capacity building programme
should focus on the following issues:

- A human rights perspective should be an
integral part of any training and capacity
building programme for stakeholders and
law enforcing agencies.

- Human rights based counter-trafficking
training for judicial, law enforcement,
medical, community leaders, trade union
leaders, immigration officials,  and
transportation sector, NGO personnel
should be developed and imparted.

 - The training should focus on imparting
knowledge on relevant anti-trafficking laws
and international standards on anti-
trafficking.

- The training programmes should focus on
investigative skills on trafficking problems.

- Considering the fact that the use of various
public and private modes of transport (air,
sea and road) used by the traffickers to
traffic victims from source areas to
destination points, the law enforcement
agencies and the employees of transport
groups should be trained and monitored to
be more vigilant to identify vulnerable
victims and question the people they are
travelling with and rescue them at the
slightest suspicion of them being trafficked.

- The officials at Bangladeshi consulates and
embassies should be more committed to
address the problem and they should be
given necessary guidelines, and training on
laws on training.

- Anti-trafficking laws and policies should
be introduced in training programmes of
Bangladesh Police Academy, Bangladesh
Judicial Training Institute and Bangladesh
Bar Council in order to sensitize the law
enforcement agencies, judges and lawyers
about the trafficking problem.

- Training programme should be imparted
for local governments for capacity building
for facilitation of safe migration and
combating trafficking.

- Training should also be provided to
government officials on safe migration in
order to reduce the incidence of trafficking
in person.

 - Media’s role in education, sensitization and
training on anti-trafficking should be
emphasized.

6.4 ROLE OF NGOS IN ANTI-
TRAFFICKING IN BANGLADESH

NGOs play critical roles in all phases of an
effective anti-trafficking strategy, including
initia tives to promote legal literacy and
empowerment, advocacy for reforms and
provide legal services to traffic victims. In the
absence of government initiatives, NGOs have
assumed the important role of promoting social
welfare of traffic victims. They are also involved
in rescue and rehabilitation of traffic victims
and provide legal assistance to the victims and
initiates legal actions against traffickers.

In Bangladesh, many human rights and legal
aid NGOs are actively involved in anti-
trafficking programme and they often bring
legal actions against traffickers, provide legal
aid to traffic victims, and run programme on
repatriating, rehabilitating and re-integrating
women and children victims of trafficking.
Some NGOs also have temporary safe home for
survivors of all forms of violence including
trafficking. NGOs also launch fact-finding and
investigation trafficking incidents in
Bangladesh. They also have active advocacy
programme for bringing necessary legal
reforms, conducting professional training,
research, campaigning, and promoting mass
awareness. NGOs’ involvement in the process
of sending back traffic victims can ensure better
their repatriation and rehabilitation. In the
repatriation process, it sometimes appears that
obtaining information from a trafficked person
and identification of location of victim’s family
is a difficult task. In this regard, NGOs through
psychological counseling gain their trust and
thus can have access to the needed information.
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However, lack of coordination among the NGOs
and lack of financial resources are main
cons traints they are facing. Extensive
networking among the NGOs and their capacity
building to tackle the problem can greatly
contribute in the process of prevention of
trafficking.

It is increasingly realized that continuous and
intensive collaboration between NGOs and
other representative organizations of civil
society and government is critically important
for effective anti-trafficking measure. Such
partnership is essential to ensure that civil
society is actively involved in all aspects of the
determination and implementation of anti-
trafficking policies.114 Such partnership can
contribute to consistent, high-quality data
collection, mapping of gap areas and quality
research.115

6.5 CONCLUSION

In view of growing concern over trafficking
problem at national and international level,
Bangladesh has made significant efforts to
eradicate the problems of trafficking. The
government of Bangladesh has undertaken
legislative, administrative measures and made
formal commitment to comply with a number
of international instruments. But despite these
efforts, trafficking problem remains unabated.
This can be attributed to the lack of enforcement
of existing laws, corruption in law enforcement
agencies and a number of ambiguities in laws

and policies. Conceptual clarity regarding
definition of trafficking is essentia l for
achieving targeted goal of the laws and policies.
In Bangladesh, despite the adoption of special
laws and establishment of special courts, the
actual number of cases is very small and the
evidence produced before judges inadequate.
Bangladesh has a lso adhered to many
international treaties and Conventions
addressing the issue. But the relevant principles
of these international instruments have not fully
incorporated in the existing laws and policies
on trafficking. It should also be acknowledged
that trafficking in women and children are
regional problems and domestic legislation
alone cannot eliminate such problem. The
SAARC Convention on Anti-Trafficking should
be implemented on urgent basis and coordinated
efforts should be undertaken at the regional
level.

Law and legal sanctions alone cannot fully
address the problem of trafficking. Law, in order
to be effective, should be supported by
preventive strategies as outlined above. Since
problem of trafficking is influenced by a
complex set of factors, uni-dimensional solution
by legal means can hardly address the issue.
An effective strategy must combine with both
control measures as well as preventive
measures. Educational programme and proper
dissemination of information regarding
trafficking should be undertaken and capacity
building of stakeholders should be enhanced to
tackle the problem of trafficking.

114 See, Final Statement Conference on “Civil Society and Government Collaboration to Combat Trafficking in Persons
in the Greater Mekong Sub-region”, May, 22-24, 2006, Bangkok, Thailand.

115 Ibid.
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THE CONSTITUTION OF THE PEOPLE’S REPUBLIC OF BANGLADESH, 1972

Article 27 Equality before law
All citizens are equal before the law and are entitled to equal protection of law.

Article 28 Discrimination on grounds of religion, etc
(1) The State shall not discriminate against any citizen on grounds only of religion, race, caste,

sex or place of birth.
(2) Women shall have equal rights with men in all spheres of the State and of public life.
(3) No citizen shall, on grounds only of religion, race, caste, sex or place of birth be subjected to

any disability, liability, restriction or condition with regard to access to any -place of public
entertainment or resort, or admission to any educational institution.

(4) Nothing in this article shall prevent the State from making special provision in favor of women
or children or for the advancement or any backward section of citizens.

Article 31 Right to protection of law
No action detrimental to the life, liberty, body, reputation and or property of
any person shall be taken except in accordance with the law.

Article 32
No person shall be deprived of life or personal liberty save in accordance with law.

THE PENAL CODE, 1860

Wrongful Confinement and Restraint
Whoever wrongfully confines any person shall be punished with imprisonment for a term, which
may be 1 year to 3 years or fine of Taka 1000 or both depending on the number of day such a is
confined. (Section 342 – 346)
Kidnapping, Abducting or Inducing Woman to Compel Her Marriage, etc
A person who is accused of kidnapping, or abduction another from Bangladesh is punished for a
term, which may extend to 7 years (Sec. 363)
Section 364 A provides that if any person kidnaps or abducts anyone under the age of 10 in order
to subject such person to slavery or to the lust of any person shall  be punished with death or with
imprisonment for life or with rigorous imprisonment for up to 14 years. On the other hand,
kidnapping or abducting with intent to secretly and wrongfully confine is punishable with
imprisonment which may extend to 7 years and with fine. (Sec. 365) The penalty for kidnapping
or abduction of a woman with the intention of forcibly marrying her or forcing or seducing her to
illicit intercourse is imprisonment for up to 10 years and fine.        ( Sec. 366)
The punishment for the procurement of minor girls under 18 years of age and importation of girl
from foreign country under the age of 21and habitual dealing in slaves carry a maximum sentence
of 10 years (Sec. 366A, 366 B and 371)
Buying and selling of minors under the age of 18 years for the purpose of prostitution or illicit
intercourse or for any unlawful and immoral purpose is also punishable for up to 10 years

Annexure
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imprisonment and fine. (Sec 372 and 373)
The punishment for unlawful compulsory labour is imprisonment for up to 1year or fine or both.
(Sec374)

THE DOWRY PROHIBITION ACT, 1980

Section 2 Definition
In this Act, unless there is anything repugnant in the subject or context, ‘dowry’ means any property
or valuable security given or agreed to be given either directly or indirectly:
(a) By one party to a marriage to the other party to the marriage; or
(b) By the parents of either party to a marriage or by any other person to either party to the

marriage or to any other person;”

Section 3 Penalty for giving or taking dowry
If any person, after the commencement of this Act, gives or takes or abets the giving or taking of
dowry, he shall be punishable with imprisonment which may extend to five thousand taka, or with
both.

Section 4 Penalty for Demanding dowry
If any person, after the commencement of this Act, demands, directly or indirectly, from the parents
or guardian of a bride or bridegroom, as the case many be any dowry, he shall be punishable with
imprisonment which may extend to five years and shall not less than one year, or with fine, or with
both.

Section 6
Dowry not only includes money etc., agreed to be paid before or at the time of the marriage but
also money etc., demanded afresh after the marriage for continuing the marriage already solemnised.
So any valuable property which includes money, demanded by the husband or his relations from
the wife or her relations afresh after the marriage is dowry within the meaning of Section 6 of the
Ordinance.

WOMEN AND CHILDREN REPRESSION PREVENTION ACT, 2000
Section 4
(1) Penalty for commencing any offence with any substance of burning etc.

Whoever commits or attempts to commit death of any person with burning, or corrosive or
poisonous substance shall be punished with death or imprisonment for life and shall also be
liable to fine up to Taka one lac.

(2) Whoever injures any child or women with burning or corrosive or poisonous substance causing
damage of the victim’s eye sight, hearing power or deform or damages any part of the body.
a) For loss of eye sight or hearing power or face disfiguration or breast or sexual part,

deformation or damage, shall be punished with either or rigorous imprisonment for life
term and shall also be liable to fine up to Taka one lac.

b) Disfiguring or damaging any other part of body or hurt to any part of body shall be
punished with rigorous imprisonment for minimum 7 years up to a maximum of 14 years
and shall also be liable to fine up to Taka 50,000.

(1) Whoever throws burning or corrosive or poisonous substance or tries to throw, to any child or
woman, even for that act, if there was no physical, mental or otherwise loss of the child or
woman shall be punished with rigorous imprisonment for minimum 3 years up to maximum 7
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years and shall also be liable to fine up to Taka 50,000.

Section 5 Punishment for Trafficking in Women
1) Whoever brings from abroad or sends or traffics abroad, or buys or sells, or lets to hire or

otherwise disposes of any women with the intention of using that women in prostitution or
using for elicit intercourse or for any unlawful or immortal purpose, or for such a purpose
keeps a woman in his possession, care or custody shall be punished with death sentence or life
imprisonment of maximum 20 years but minimum 10 years and in addition be liable to a
monetary fine.

2) If any women is sold, hired or disposed in any way to a prostitute or to any person who keeps
or manages a brothel then the person who has disposed of her in that way, unless proven
otherwise will be thought to have sold or disposed of the woman for prostitution shall be
punished according to above sub-section (1).

3) Whoever keeps or manages a brothel buys or hires or gets in their possession by any other
way or keeps in their custody any woman, then unless proved otherwise, will be thought to
have brought, hired or kept in their possession for use in prostitution shall be punishable in
accordance with the above sub-section (1).

Section 7 Punishment for Kidnapping and Abduction of Women and Children
Whoever kidnaps or abducts any woman and child except with the intention of using them for any
unlawful purpose mentioned in section-5 shall be punished with life imprisonment or rigorous
imprisonment for at least fourteen years and shall also, in addition to that, be liable to monetary
fine.

Section 9 Punishment for rape and rape related death
(1) If a man commits rape upon a woman or a child shall be punishable with death sentence and

shall also, in addition to that, be liable to monetary fine.
Explanation: If any man commits rape upon a woman of above fourteen years of age beyond
marital relationship without her consent by using threat or with consent by means of fraud; on
the other hand, if any man commits rape upon a woman of under fourteen years of age with or
without her consent, then it would have been considered that he has raped the woman.

(2) Whoever in committing rape or in his subsequent activities after rape causes death to the
woman or child shall be punishable with death sentence or life imprisonment and shall also,
in addition to that, be liable to monetary fine but not less than one lakh taka.

(3) When more than one person in a group commits rape, causes death to a woman or child or
causes injury to her, each of them shall be punishable with death sentence or life imprisonment
and shall also, in addition to that, be liable to monetary fine but not less than one lakh taka.

(4) If any woman or child by any person:
(a) Is raped causing death or hurt in attempting to commit rape shall be punishable with life

imprisonment and shall also, in addition to that, be liable to monetary fine.
(b) Whoever attempts to commit rape upon a woman or child shall be punishable with

imprisonment for a term of at least ten years but not less than five yeas and shall also, in
addition to that, be liable to monetary fine.

(5) If a woman is being raped under police custody, then the persons under whose custody rape
has been taken place, the person or persons who were responsible of caring for the rape
victim, he or each of them, if it is not proved otherwise, shall be punishable with imprisonment
for a term of at least ten years but not less than five years and shall also, in addition to that, be
liable to monetary fine but not less than ten thousand taka.
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Section 10 Punishment for sexual oppression etc:
(1) Any man who touches the sexual organ or any part of the body of a woman or child with any

part of his body or substance, illegally with intent to fulfill his sexual lust be considered as
sexual oppression and for this that man shall be punished with minimum rigorous imprisonment
for three years and shall also be liable to fine;

(2) Any man who illegally outrages the modesty of a woman or poses indecent gesture with
object to fulfill his sexual lust be termed as sexual harassment and shall be punished with
minimum rigorous imprisonment for two years up to maximum 7 years and shall also be
liable to fine.

Section 11 Punishment for causing death to have dowry etc.
If any husband of a woman, or his father, mother, guardian, relatives or any other person causes
the death of the woman or tries to cause death or causes hurt to her or tries to hurt her, then those
husband, father in law, mother in law, guardian, relatives or persons.
a) Shall be punished with death for causing death or life term imprisonment for trying to causing

death and in both the cases, shall also be liable to fine.
b) Causing hurt, shall be punished with rigorous imprisonment for life term and for trying to

cause hurt, be punished with rigorous imprisonment for minimum five years to a maximum
14 years and in both cases, shall also be liable to fine.
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